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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

HANOVER INSURANCE COMPANY, CIVIL ACTION
Plaintiff
VERSUS No. 11-2375c/w 14-1930
14-1933 16-2490
SUPERIOR LABOR SERVICES, SECTION “E”
INC., ET AL.,
Defendants

Appliesto: All Cases

ORDER AND REASONS

Before the Court is Masse Contracting, Inc.'s (“Masse”) motion for
reconsideratiod The motionis oppose®On December 1, 2015, State National Insurance
Company (“State National”) filed four motions for summary judgment, seeking a
determination thait does not owe a defense to SuperdoMasseas insuredsr Allied as
an additional insuredth the AdamsandSt. Pierre lawsuits3 On April 8, 2016, the Court
deniedtwo of these motionsthose seeking a judgment th&tate National owed no
defense to Superior dvlasseas insured®r Allied as an additional insureith the St.
Pierrelawsuit4 The Court granted thether twomotions—those seeking a judgment that
State Mitional owed no duty to Superior or Masse as indar@ Allied as an additional
insured in theAdams lawsuit® In Masse’smotion,it asksthe Court to reconsidewo of

its rulings under Rule 59(e) of the Federal Rule€iwil Procedure.

1R. Doc. 415Superior Labor Services, Inc. joins in Masse’s motiR. Doc. 43.
2R. Doc. 424

3R. Docs. 242, 243, 244, 245.

4R. Doc. 347.

5R. Doc. 347.
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Although Massebrings its motion under Rule 59(e), Masse filed nistion for
reconsideration more than 28 days from the entrghef Court’s ordef.Therefore, the
Court will consider the motion for reconsiderationder Rule 60(b). Rule 60(b) provides
that a court, “[dn motion and just terms,” may “relieve a partyits legal representative
from a final judgment, order, or proceeding” due to

(1) mistake, inadvertence, surprise, or excusabéglect; (2) newly

discovered evidence that, with reasonable diligeroelld not have been

discovered in time to move for a new trial underldR69(b); (3) fraud

(whether previously called intrinsic or extrinsianisrepresentation, or

misconduct by an opposing party; (4) the judgmembid; (5) the judgment

has been satisfiedreleased, or discharged; it is based on an earlier

judgment that has been reversed or vacated; oryaypit prospectively is
no longer equitable; or (6) any other reason thatifies relief?

The purpose of Rule 60(b) “is to balance the ppiebf finality of a judgment with
the interest of the court in seeing that justicelome in light of all the facts3”As the
moving party, Masse has the burden to show whyQGbert should vacate the Court’s
prior judgment? The determination of whether Masse has satisfigthutrden lies within
this Court’s sound discretio¥.

Granting relief under Rule 60 is “an extraordinaeynredy which should be used
sparingly.Consequently, the “scope of relief that may be abediunder Rule 60(b) is

strictly limited.”2 A motion to vacate a judgment is “not the propehieée for rehashing

6 “A motion to alter or amend a judgment must be filkeal later than 28 days after the entry of the
judgment’ FED.R.Civ.P. 59(e).

7FeD.R.Civ.P. 60(b)(1)(6).

8 Hesling v. CSX Transp., Inc., 396 F.3d 632, 638 (5th Cir. 2005).

9 See League of United Latin Am. Citizens, Dist. 19 v. City of Boerne, 659 F.3d 421, 438 (5th Cir. 2011).

10 Rochav. Thaler, 619 F.3d 387, 400 (5th Cir. 2010).

U1 Templet v. HydroChem Inc., 367 F.2l 473, 479 (5th Cir. 2004 ¥pe also Peasev. Pakhoed, 980 F.2d 995,
998 (5th Cir. 1993) (“Courts are disinclined totdisb judgments under the aegis of Rule 60(b).”).

1212 Moore’s Federal Practice § 60.02 (3d ed. 2010).
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evidence, legal theories, or arguments that coadehbeen offered or raised before the
entry of judgment13

Massearguesthere is new evidence to consider in determiningethler State
National owes a dutyto defend Masse and Supesdnsureds and Allied as an additional
insured* This new evidence, Masse argues, is the sixth areeénxktition filed by the
Adams plaintiffs on May 6, 20165 In the Court’s ruling on State National’s mans for
summary judgment, it considered tAdams plaintiffs’ third amended petition, which
was the latest amended pleading at the time theOnés issued®

To warrant the granting of a motion for reconsidera under Rule 60(b)(2),
Masse must show thhahe “newly discovered evidencethe sixth amended petitier
could not have been discovered with reasonablgatilce in time to move for a new trial
under Rule 59(b}’ The Court’s order was issued on April 8, 204Ghe Adams plaintiffs
filed the sixth amendegdetitionon May 6, 201628 days latef? The time to move for a
new trial under Rule 59(b) is 28 days after thergiof judgment2® Therefore, the “newly
discovered evidence” could have been discovereth watasonable diligence in time to
move for a new trial under Rule 59(b).

Even if Massaverenot faced with this obstacle, the Cowaduld still find there is
no reason to grant relief under Rule 60(b). Masseorrect that “[t]he duty to defend is

determined by consultmthe latest amended pleadirid. The Court did just thatit

BTemplet, 367 F.3d at 478.

4R.Doc. 4151 at 1.

15R. Doc. 4152 at 19.

18 R. Doc. 347.

17FED.R.CIv. P. 60(b)(2).

18R. Doc. 347.

1¥R. Doc. 4152 at 19.

20 FED. R. Civ. P. 59(b).

21R. Doc. 4151 (citingNorthfield Ins. Co. v. Loving Home Care, Inc., 363 F.3d 523 (5th Cir. 2004)).
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considered the third amended petition, which wass [Htest amended pleading filed at
the time of the Court’s ruling? Masse argues “when a petition is amended, the-tlorty
defend analysis must beerformed again to determine whether the amendediqre
alleges liability that is potentially within the gge of insurance coveragé&'The Court
does not disagree, and ifanother motion for sumyedgment motions filed before the
Court with respecto State National’s duty to defend in tAdamslawsuit, the Courtvill
consider the latest amended pleadiegrrently, the sixth amended petitiomhe
possibility of the Court considering the questidrState National's duty to defend in the
future, hovever, does not mean thias prior ruling was in error or should be distudbe

Accordingly,

ITIS ORDERED thatMasseés motion24isDENIED .

New Orleans, Louisiana, this8th day of December, 20 16.

SUSIE MORG
UNITED STATES DISTRICT JUDGE

22 The Court’s ruling was issued on April 8, 2016. Téigth amended petition was not filed until May 6,
2016.

23 R. Doc. 4151 at 3-4 (citing Maldonado v. Kiewit Louisiana Co., 146 So. 3d 210 (La Ct. App. 1 Cir.
3/24/14)).

24R. Doc. 415



