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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

HANOVER INSURANCE COMPANY, CIVIL ACTION
Plaintiff
VERSUS No. 11-2375c/w 141930
14-1933 16-2490
SUPERIOR LABOR SERVICES, SECTION “E”
INC., ET AL.
Defendants

Appliesto: 16-2490
ORDER AND REASONS

Before the Court is Allied Shipyard, Inc.’s motifor reconsideratioiOn July 12,
2017, the Court granted Lexington Insurance Com fsanytions for summary judgment
with respect to Allied’s status as an additionaduned andwvith respect to Lexington’s
duty to defend Allied in thddamsandSt. Pierrelawsuits as an adddnal insured under
the 2006-2001 and 20082009 insurance polies issued by Lexington to Masse
Contracting, In& In Allied’s motion, it asks the Court to reconsides ruling under Rule
59(e) of the Federal Rules of Civil Procedure.

Allied contends theCourt committed manifest errors of law in granting
Lexington’s motions for summary judgment becausgetlig Court ruled on the motions
for summary judgment before Allied had an opportynio answer orto conduct
discovery on Lexington’s claims, (2) theo@t ruled that Allied was not a “certificate
holder”under the 200082001 Lexington Policy, but Allied was not given thgportunity
to conduct discovery with respect to whether it veakertificate holder,” and (3) the

Court failed to consider two FiftfCircuit cases when reaching its conclusion that

1R. Doc. 531
2R. Doc. 509.
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Lexington’s 20082009 policy was “excess” to Allied’s primary insuree with the Gray
Insurance Company.

A motion for reconsideration pursuant to Rule 59¢é)he Federal Rules of Civil
Procedure “must cledy establish either a manifest error of law ortfac must present
newly discovered evidence and cannot be used tgerarguments which could, and
should, have been made before the judgment isstiddiotion for reconsideration,
however, “is ‘not the proper vehicle for rehashemdence, legal theories, or arguments
that could have been offered or raised before thteyeof [the order].™ “The Court is
mindful that {r]leconsideration of a judgment aftiés entry is an extraordinary remedy
that shouldbe used sparingly® “When there exists no independent reason for
reconsideration other than mere disagreement wipimiar order, reconsideration is a
waste of judicial time and resources and shouldbeogranted.”

In deciding motions under the RuB8(e) standards, the courts in this district have
considered the following factors:

(1) whether the movant demonstrates the motion is rsaggsto correct
manifest errors of law or fact upon which the judgm is based;

(2) whether the movant presents new evidenc

(3) whether the motion is necessary in order to preveahifest injustice;
and

(4)whether the motion is justified by an interveningaage in the
controlling law®

3R. Doc. 5311 at 2-4.

4 Schiller v. Physicians Res. @rinc. 342 F.3d 563, 567 (5th Cir. 2003) (citations omd) (internal
guotation marks omitted).

5 Lacoste v. Pilgrim Int, No. 072904, 2009 WL 1565940, at *8 (E.D. La. June 3, 2D(Q¥ance, J.)
(alteration in original) (quotin@Gemplet v. HydroChem InG67 F.3d 473, 47879 (5th Cir.2004)).

6 Castrillov. Am. Home Mortg. Servicing, Ind&No. 094369,2010 WL 1424398, at *4E.D. La. April 5,
2010) (alteration in original) (quotinbemplet 367 F.3d att79).

7Lightfoot v. Hartford Fire Ins. Co.N0.07-4833, 2012 WL 711842, at *3 (E.D. La. Mar. 5, 20 {Bjown,
J.).

8 Castrillo, 2010 WL 1424398, at *4. The Court notes that tinee limits of Rule 59 do not apply in this
matter because the order appealed is interlocutBules 59 and 60 set forth deadlines for seeking
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The Court Did Not Err in Granting Lexington’s Motions for Summary
Judgment Before Allied wasAfforded the Opportunity to Answer and
to Conduct Discovery

Allied first argues the Court committed manifegdéerror in granting Lexington’s
motions for summary judgment before Allied was adfed an opportunity to answer or
to conduct discovery ondxington’s claims asserted against Alligdlexington filed its
motions for summary judgment on January 23, 201Allied filed responses to the
motions for summary judgment on February 6, 2000n February 14, 2017, Lexington
filed reply memoranda in support of its motions feummary judgmen® Over
Lexington’s objection?d the Court allowed Aled to file a supplemental opposition to
Lexington’s motion for summary judgmeiOn June 23, 2017,lked sought leave of
Court to file yet another memorandum in oppositiohexington’smotions for summary
judgment, which the Court grantéd.

Six months after Lexington’s motions for summary judgment wéled, and after
Allied was allowed to filehree memoranda in opposition, Allied filed a motion tiwike
Lexington’s motions for summary judgment, arguingxington and Allied were not
adverse parties because there was no claim periitwgeen theni® Realizing that this

was, in fact, the casenauly2, 2017 the Court ordered Lexington to requestdeaicourt

reconsideration of final judgmentSee Carter v. Farmers Rice Milling Co., In83 F. Appx 704, at *2 (5th
Cir. 2002) (per curiam)ightfoot 2012 WL 711842, at *2.

°R. Doc. 5311 at 6.

1 R. Docs. 443, 444.

1R. Docs. 450, 451.

2 R. Docs. 462, 464.

13 L exington filed a motion to strike Iked’s motion for leave to file a supplemental merandum in
opposition to its motion for summary judgment. Rd477. The Court denied Lexington’s motion tdksr
R. Doc. 478.

14 R. Docs. 478, 479. Lexington filed a reply to Atlie supplemental opsition on May 23, 2017. R. Doc.
488. Because Allied’s responses to Lexington'sestagénts of uncontested facts were deficient, therCou
ordered Allied to refile its responses. R. Doc. 489.

15R. Docs. 495, 496, 497.

16 R. Doc. 498.



to fle an amended complaint in intervention namiAied as a defendanin-
intervention in case number -1®33 and/or to file a crosdaim against Allied in case
number 16249027 In the inteest of judicial economy and to avoid needless iefbrg of
the same issuehe Court further stated that either or both eventis would “rely on the
parties’ briefing that ha[d] already been submittedfuling on Lexington’s motions for
summary judgenti® Allied had notice that this would be the procedtalowed by the
Court on July 32017 and did not voice arppjecion. On July 10, 2017, Lexington filed
an answer and crossclaim against Allied in case Inemi6-2490 and an amended
complaint namig Allied as a defendanth-intervention in case number 193319
Neither Lexington’s crossclaim against Allied nos amended complaint naming Allied
as a defendanih-intervention raised any new issues not already adsidn the briefs
Relying on theextensivebriefing already submitted, the CougrantedLexington’s
motions for summary judgment on July 12, 2G47.

Allied now argues the Court erred in ruling on Legion’s motions for summary
judgment before Allied was able to answer Lexingtommendd complaint in
intervention and before Allied was able to condaict discovery on Lexington’s claints.
“[A] ‘court must not grant a summaryjudgment . .. befbe service of an answemless
in the situation presented, it appears to a certgimhat o answer which the adverse
party might properly serve could present a genugsee of fact’ 22 Allied contends that

its answer could have raised a genuine issue oénmedtfact with respect to whether it is

17R. Doc. 499.

B1d.

19 R. Docs. 503, 507.

20R. Doc. 5009.

21R. Doc. 5311 at 6.

22 Kuperman v. ICF Intern.No. 08565, 2008 WL 647557 (E.D. La. Mar. 5, 2008) (citi@tuart Inv. Co.
v. Westinghouse Elec. Cordl F.R.D. 277, 280 (INeb.1951)) (emphasis added).
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a “certificate holder” under Lexington’2000-2001 Policy?3 According to Allied,
Endorsement #006 in the 208P001 Lexington Policy provides additionimisured
coverage to “certificate holders#

Allied’s argument is that its answer could haveseai a genuine issue of material
fact becausé is entitled to coverage under Endorsement #Ftdg a certificate holder
The language of Endorsement #08®n “other insurance” endorsemenirovides:

[T]he company agrees that such insurance as aftbbgehis policy for the

benefit ofcertificateholders includedas personsnsuredshall be primary

and noncontributing insurance, but only as rests a cldimss of liability

arising out of insured operations or work on belodlthe named insured

performed under a written contract between the nameured and the

certificate holder that requires the named insupeghaintain such primary

and noncontributory insurance and to include tbertificate holder as a

person insuredhereunders

As stated in the Court’s order and reasons, Endoesd #0@® “provides insurance
for the benefit of the certificate holdercluded as a persds] insured”26 “Endorsement
#006 modifies neither the Persons Insured’ secti@n the definitions of Insured’ or
Named Insured’ of the 200€2001 Lexington Policy?” The fact that an entity i
“certificate holder” ebes not automatically entitle thantity to additional insured status
under the 20002001 Lexington Policy; to enjoy additional insuredverage, the
“certificate holder” must be “included as personsured’?8 As discussed at length in the

Court’s ruling, Allied is not a “person insured” dar the 200862001 Lexington Policy,

and the policy does not contain an additional irsbendorsement to provide Allied with

23R. Doc. 5311 at 6-7.

241d. at 7.

25R. Doc. 44317 at 3839 (emphasis added).
26 R. Doc 509 at 23 (emphasis added).

271d. at 23-24.

28 R. Doc. 44317 at 38-39.



additional insured statu®.Even if Allied were a “certificate holder,” this faalone would
not entitle it to additional insured status undee 2000-2001 Lexington Policy.

As a resultif Allied hadconduceddiscovery and locatecertificates of insurance
provided by Masse, or located such cieséites in its own files, thoseertificates would
not make Allied anadditional insured. Louisiana law provid&svery insurance contract
shall be construed according to the entirety ofétsns and conditions as set forth in the
policy, and aamplified, extended, or modified by any rider, engement, or application
attached to or made a part of the polié¥y:Louisiana courts have found that certificates
ofinsurance do not fallunder this rubric and tltaanot create coveragél“A certificate
ofinsuranceis not arider, endorsement, or appilbim” and thus a court “cannot examine
the certificate for purposes of determining if ibdifies the terms of coverage because . .
. the certificate cannot amplify, extend or moddgverage.32 A leadng treatise on
insurance provides:

Certificates of insurance are often issued to th®ghated certificate holder

as proof that the named insured has insurancevercwsork or operations

being performed for the certificate holder and thie¢ named insned has

had the certificate holder named as an additionatfed on the named

insured's insurance policy. However, the preseotatf a certificate of

insurance alone does not create coverage or ldgaations between the
insurer and the certificate holder. Generally, gifieate of insurance is not
considered to be a part of the insurance contiistmerely evidence of the
insurance. Accordingly, a certificate of insuranc@nnot contradict the

terms of a policy but instead only provides inforimoa as to the contents of

the policy.

In accordance with the above principles, a cerdtigcof insurance cannot

create a contractual relationship between an inswed an alleged

additional insured if the policy itself does notopide for such a

relatonship. In other words, no additional insured tElaship exists
where a certificate of insurance has been issuedtitying an individual or

29 SeeR. Doc. 509.

30 LA. REV. STAT. § 22:881.

31Arch Specialty Ins. Co. v. C&G Constr. of Langl, No. 122047, 2014 WL 36628334t*5 (E.D. La. July
23, 2014).

32 Citgo Petroleum Corp. v. Yeargin, In85-1574 (La. Ct. App. 3 Cir. 2/19/97¢90 So. 2d 154, 164.
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entity as an additional insured without correspargdanguage in the policy
or endorsement thereto that woufttlude that individual or entity as an
additional insurec3

Even if Allied had beemallowed time to conduct discovety locate certificates of

insuranceand to file an answeanycertificates of insuranceould be immaterialAny

certificates of insurance provided by Masse toeAllivould notalter the fact that the

2000-2001Lexington Policy does not provide additiomedured status to Alliedand the

certificates themselves would not render Allied aoditional insuredAs a result, the

Court'sgrantingof Lexington’s motions for summary judgment beforeiedl was able to

serve an answer or conduct discovery was not ioreoecause “no answer [that Allied]

might properly serve could present a genuine isduact.™4

The Court Did Not Err in Concluding that the 2008-2009 Lexington
Policy was Excess

Lexingtonmoved for summary judgment that

(1) Allied Shipyard, Inc. (“Allied”) does not qu&jias an insured under the
20082009 Lexington Policy, and therefore, no duty tdeshal is owed to
Allied thereunder;

(2) alternatively, even if Allied could qualify @ insured, which is denied,
any coverage afforded to Allied under the 202809 Lexington Policy is
excess, excusing Lexington from any duty to defemdess and until all
available primary insurance has been exhausted; and

(3) in the further alternative, even if Allied caugualify as an insured and
the coverage afforded to it under the 20B809 Lexington Policy was not
excess, both of which are denied, Lexington’s de&nbligationis limited
to 0.833% for thAdam sMatter and 6.25% for th8t. PierreMatter ofany
posttender defense cos$s.

Allied’s opposition to the motion addressed onlg tirst point—whether Allied is

an additional insured under the poliyAllied failed to address whether, even if it is an

333 CouCH ONINS. § 40:31(June 2017).
34 Kuperman 2008 WL 647557, at *1.
35R.Doc. 4441 at 2.

36 R. Doc. 451.



insured, the coverage afforded is excess, sy Lexington from any duty tdefend
unless and until all primary insurance has beenaeshed.Now, in its motion for
reconsideration, Allied argues the @od committed legal error when it concluded that
“Lexington, as Allied’s excess insurer, owes no ytd defend Allied until Allied has
exhausted its available primary insuranééAllied could have and should have raised
the issue of whether Lexington’s coverage is exdrsiss opposition to the motion for
summary judgment®Amotion for reconsideration “is ‘not the properhele for rehashing
evidence, legal theories, or arguments that coadehbeen offered or raised before the
entry of [the order].38

The Courtnotes also that thewo Fifth Circuit case<ited by Allied, Ogea v.
Loffland Brothers, C3&? and Tullier v. Halliburton Geophysical Services, L€ are
inappositeFirst, those cases involved situations in whichitidemnitee was required to
purchase additional insured coverage for the indiéonr#! In this case, thendemnitor
was required to purchase additional insured cowefagthe indemniteé? Secondthe
insurancein those cases wagimary, unlike the instant case which the contract did
not require that the insurance be primary and tbley clearly states that the coverage
is excesg'3 The LexingtonAdditional Insured Endorsement provides:

Any coverage provided by this endorsement to aniteathl insured shall

be excess oveany other valid and collectible insurance availatdethe
additional insured, whether primary, excess, coge¢imt or on any other

37R. Doc. 5311 at 9.

38 acoste2009 WL 1565940, at *8.

39622 F.2d 186 (5th Cir. 1980).

4081 F.3d 552 (5th Cir. 1996).

41See Ogep622 F.2d at 187, 18T;ullier, 81 F.3d at 552, 555.

42R. Doc. 2347 at 3-4.

43SeeMarquette Trans. Co. v. La. Mach. C867 F.3d 398407 (5th Cir. 2004)Tullier, 81 F.3d ab54;
A.M.C. Liftboats, Inc. v. Apache CotNo. 0610543, 2008 WL 217177, at *6 (E.D. La. Jan. 25, 8D0
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basis unless a written contract or written agreetrsgrecifically requires
that this insurance apply on a prinyaor noncontributory basig#

By the terms of the policy, Allied must exhaust artiier insurance available to it before
Lexington is required to pay. Only after all insac® has been exhausted do indemnity
obligations come into play.

The Court did not err in finding that Lexington, Aled’s excess insurer, owes no
dutyto defend Allied until Allied has exhausted #&vailable primary insuranc®geaand
Tullier do not apply to the facts of thémse.

Accordingly;

CONCLUSION
ITIS ORDERED thatAllied’s motion for reconsideratiot¥isDENIED .
New Orleans, Louisiana, this21stday of August, 2017

e Stse Mg

SUSIE'MO N
UNITED STATES DISYRICT JUDGE

44 R. Doc. 44417 at 37 (emphasis added). It is undisputed théthee the 1995 nor 2007 Master Work
Contracts between Allied and Masse require the caye afforded to Allied to be primary and non
contributory. R. Doc. 442 at 7, 1 24; R. Doc. 492 at 32%; R. Doc. 44418; R. Doc. 44419.

45R. Doc. 531.



