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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

WASTE MANAGEMENT OF LOUISIANA, CIVIL ACTION

LLC

VERSUS NO: 11-2405

RIVER BIRCH, INC. ET AL SECTION: “N” (4)
ORDER

Beforethe Courtis a Motion to Quash Subpoenato Attorney Peter J. Butler, Sr. or
Alternatively for a Protective Order (R. Doc. 283) filed by DefendantsRiver Birch LLC,
Highway90,LLC, FrederickHeebeandAlbert Ward, Jr. seekinganorder quashing the subpoena
issuedby the Plaintiff to PeterButler, Sr. The motionis opposedR. Doc. 296. The motionwas
submittedon July 19, 201andheardwith argumenthatsameday.

Following oral argument,the Court foundhat Topic No. 2, which seeksinformation
relatedto “[a]ll communicationsbetweeriButler] andnamedDefendantspr any person oentity
associateavith or actingonbehalfof thenamedDefendants, mayinvolve discussion of privilege
information. While the Courtheard argumentconcerning theapplication of the crimefraud
exceptionto theattorneyclient privilege,the Courtdeterminedhatit requiredadditionalbriefing
onthis matter particularlygiventhatMouton’srecentlycompleteddepositiommayaid the Court’s
considerationBoth the Plaintiff andthe Defendanthavefiled additional memorandumR. Doc.
311;R. Doc. 314.

l. Background

This action was filed in the District Court onSeptember23, 2011.R. Doc. 1. Waste

Managemenbf Louisiana,LLC (“Plaintiff”) allegesthatthe Defendants havengagedn a long-

running conspiracyo limit andexcludecompetitionfor landfill disposalservicesn andaround
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New Orleans,Louisiana.R. Doc. 140, p. 1.The Defendantsn this actionare:River Birch, Inc.,
the ownemandoperatorof River Birch landfill; Highway90LLC, who ownsHighway 90 landfill;
FrederickHeebethe owner of Shadowake ManagementCo.,whichis the parentcorporation of
River Birch, Inc.; and Albert Ward, who is the fatherin-law of Heebe,andformer Presidenof
River Birch, Inc. andManagerof Highway90LLC (collectively“Defendants}. In particular,the
Plaintiff statesthatit suffereddirect injury asaresultof the Defendantsactionsin at leasttwo
instancestheprematureclosure of th&€hefMenteudandfill in 2006aspartof ascheneto transfer
more HurricaneKatrina cleanup debristo River Birch’'s landfill; andthe efforts to prematurely
oust thePlaintiff as operator of theleffersonParishlandfill aspart of a schemeto transferthe
Parishs municipalsolid wasteto River Birch landfill underanexclusive25-yearcontract.ld. at
p. 2.As such, thdlaintiff hasallegediwo counts of violations undérederaRacketeemfluenced
andCorruptOrganizationg“RICQO”) Sections 1962(@ndSection1962(d).ld. at p. 39-42.
ThePlaintiff furtherallegesthatthe closure of th€hefMenteurlandfill resultedirom the
DefendantsRICO violations.In particular,the Plaintiff allegesthatat leasttwo RICO predicate
activitiesdemonstrat¢hat the Defendantsvereengagedn a pdtern of racketeeringactivity that
led to thePlaintiff’'s harm: 1) thébribery of Henry Mouton;and2) the bribery oRayNagin. Id.
at p. 13-21.First, the Plaintiffs allegethat startingasearly as2003the Defendantor othersat
their behestbeganbribing Moutonto use his positiorand influenceto further the commercial
interestf theDefendantsld. atp. 14.During 2005and2006, thePlaintiff furtherallegeghatthe
Defendantsbribed Moutonspecifically for the purpose of using higosition as a Louisiana
Departmenbpf Wildlife and FisheriesCommissioneto oppose the approvabermitting, and/or
operation otompetingandfills to dispose oKatrinarelatedwaste,including theChefMenteur,

Old Gentilly, and Two Rivers landfills. Id. Mouton dlegedly usedhis influenceto contacta



number of publicofficials—including personsat the EnvironmentaProtectionAgency, the
FederaBureauof Investigation, thé&Jnited StatesAttorney’s Office, United StatesSenatorsand
others—o spreadmisinformaton and seektheir assistancan stopping othedandfills from
competing under thguiseof environmental concernigl. atp. 15. Moutoralsoallegedlyfunneled
$24,000in bribes onbehalfof the Defendantgo other publicofficials during April andMay of
2006.1d.

In May of 2011, Moutorpleadguilty to one count of conspirady receiveillegal payoffs;
and, in the factual summaryfrom that case,Mouton profferedthat he conspiredo shutter the
competition with “Co-Conspirator A” and used the statusand legitimacy of his office to
successfullynfluencedecisionmakersto stop the proposetiwo Riverslandfill andto attemptto
influencedecisionmakergo shut down th@®Id Gentilly landfill. Id. at 14. ThePlaintiff aversthat
“Co-Conspirator A”is DefendantHeebelld. at p. 3.However,the Courtalsonotesthatthe Chef
Menteurlandfill was not listed nor discussedn the factual statementonnectedo that criminal
caseR. Doc. 176-4. Moreoverthe truthfulnessof Mouton’sstatementi his pleaagreemenéare
hotly contestedy the Defendantsparticularlyin light of theallegedprosecutorial misconduct of
the United StatesAttorney’s Office at thetime of Mount’sguilty plea.EvenMouton soughafter
his pleaagreemento open discoveryo determineif thereexistedexculpatorymaterialsandto
verify thatthe pleavasfairly negotiatedasedon theallegedprosecutorial misconduct.

At thistime, the Defendants hav#ed amotionto quash omlternativelyfor a protective
orderin relationto the subpoeng&suedby the Plaintiff to PeterButler, Sr. (“Butler’). Butler
providedlegal counsetto the Defendantfor morethanthirty years.R. Doc. 283, p. 1 As such,
the Defendantstatethat the subpoenaeeksprivilegedinformation.R. Doc. 283-1, p. 3-4The

Defendantgurtherarguethat theinformationis not subjectto the crime fraud exceptionbecause



Mouton’s guilty plea alones not enougho demonstraté¢hat the Defendantavereengagedn a
crime.R.Doc. 307, p. 2-3. Moreover, the Defendaalsostatethatthe Supreme Court’s decisions
in McDonnellv. United States 136 S. Ct. 2355 (2016Xxlarifies that Mouton’s actionswere not
illegal. Finally, the DefendantalsoarguethatthePlaintiff should pursuanydiscovery ofButler
from some othemeangatherthana depositiongiting by analogythefactorsusedin determining
whetherto deposen-house counsdtom the Sheltoncase.

In reply, the Plaintiff arguethat any privileged communicationbetweenButler or the
Defendantan connectionwith theallegedschemeto targetrival landfills would fall under the
“crime-fraud” exception.R. Doc. 296, p. 5.In particular, the Plaintiff arguesthat Butlers
communicationsverein furtheranceof thecriminal scheméetweerthe DefendantandMouton.
In replyto theDefendantsargumentsthePlaintiff argueghattheMcDonnellopinionis inapposite
hereasthe McDonnellcaseinvolvedthe statutoryinterpretationof two statutesotatissue.The
Plaintiff alsoargueghatthe Sheltonfactorsdo not applyhere.

[l Standard of Review

Under the attorneglient privilege, “[t|he party assertingprivilege bearsthe burdeno
show:(1) a confidential communicatio(2) to alawyeror subordinate(3) for theprimarypurpose
of securinga legal opinion, legal services,or assistancen the legal proceeding Vicknair v.
LouisianaDept.of Pub. Safety &orr., 555F. App’x 325, 333(5th Cir. 2014)(internalquotation
andcitationomitted).However,“despiteits venerategosition, theprivilegeis not absolutandis
subjectto severalexceptions. United States/. Edwards 303 F.3d 606, 61¢&th Cir. 2002).

“Under thecrimefraud exceptionto the attorneyclient privilege, theprivilege can be
overcomewhere communication owork productis intendedto further continuing orfuture

criminal or fraudulentactivity.” In re Grand Jury Subpoena419 F.3d 329, 33&th Cir. 2005)



(quoting Edwards 303 F.3dat 618). “As the Fifth Circuit explained,‘[t]he testis whetherthe
client's purposes thefurtheranceof afuture fraud or crime. However,this focus on thelient's
purposeappearso bedrivenby thefactthatthe attorneyelientprivilegeis, of course heldby the
clientand not thettorney’” In re Chinese ManufactureDrywall Prod. Liab. Litig., MDL No.
2047, 2015NL 7018483at*2 (E.D. La. Nov. 12, 2015) (quotintgn re GrandJury Proceedings
43 F.3d 966, 9725th Cir. 1994));seealsq In re BankAmericaCorp. Sec.Litig., 270 F.3d 639,
642 (8th Cir. 2001)(internalcitationsomitted) (“Becausehe attorne\client privilege benefits the
client, it is theclient'sintentto further a crime or fraud that must be showrBoth the attorney's
intent,andthe attorney's knowledge or ignorance ofdhent'sintent,areirrelevant.”).

“The party seekingto overcomethe privilege ‘bearsthe burderof establishing grima
facie casethat the attorneyelient relationshipwas intendedto further criminal or fraudulent
activity.” In re Katrina CanalBreachesConsol.Litig., No. 05-4182, 2008VL 4401970at *10
(E.D. La. Sept.22, 2008) (quotingn Re Grand Jury Subpoen&19 F.3dat 335).To establisha
primafacie casethe party attemptingto overcome therivilege “must produce evidencgichas
will sufficeuntil contradictecandovercomeby otherevidence.. acasewhichhasproceededipon
sufficient proof to that stagewhereit will support[a] finding if evidenceto the contraryis
disregarded.’In re Grand Jury Subpoena419F.3dat 336. However,mereallegationsfrom the
pleadingsareinsufficientto establisha primafaciecaseld.

Finally, the Court notethatthe crime-fraudexceptionis not really anexceptionbutmore
of “anexclusionof certainactivity from thereachof theprivileges’ Hunterv. CopelandNo. 03-
2584, 2004ANL 2472487 at*4 (E.D. La. Nov. 1, 2004)jn re GrandJury Subpoena419 F.3dat
343 (“We concludethat the properreachof the crimefraud exceptionwhenapplicabledoes not

extendto all communicationgnadein the course of the attornejient relationship, butatheris



limited to those communicatiorsnd documentsn furtheranceof the contemplatecbr ongoing
criminal or fraudulent conduct)’As such, oncéherehasbeenaprimafacie showing ofanalleged

crime or fraud, “[t]he party challengingthe privilege must..thendemonstrat¢hat the privileged
informationbearsa relationshigo the allegedcrime or fraud” Wardv. Successionf Freeman

854 F.2d 780, 79(bth Cir. 1988);Southern Scrap Material C@. Fleming No. 01-2554, 2003
WL 21474479at*2 (E.D. La. June 18, 2003same).

[ll.  Analysis

Here,thePlaintiff argueghattheinformationsoughtin the deposition oButleris subject
to the crime-fraud exception.In particular,the Plaintiff levelsthis challengeasto Topic No. 2,
which seeks™ [a]ll communicationdetween[Butler] andnamedDefendantspr any person or
entityassociateavith or actingonbehalfof thenamedDefendantsconcerningdienryMoutonand
any lobbying or related activities regardingthe Chef Menteur, Old Gentilly, or Two Rivers
landfills from August 29, 20050 November 31, 2008.”

As an initial matter, the Defendants citation to Sheltonis inappropriate. Indeed the
federal courts disfavor depositions of a party's attornapd allow them only in limited
circumstances.Delor v. Intercosmo$viedia Group,Inc., No. 04-3262, 2003VL 1588300at *1
(E.D.La. June 27, 2005citing Theriotv. Parish of Jefferson 185 F.3d 477, 49(th Cir.1999)).
Courtsin the Fifth Circuit haveappliedthe threeprongtestestablishedy the Eighth Circuit in
Sheltonv. AmericanMotors Corp. to determinecircumstancesvhenin-house counsel should be
subjectto being deposedNguyenv. Excel Corp., 197 F.3d 20@5th Cir.1999).SeeShelton, 805
F.2d 1323(8th Cir.1996The Sheltorfactorsare:(1) Thedeponent must shotatno othemeans

existto obtain theinformationthanto deposehe opposing counse(2) The informationsowght



must berelevantand non-privileged;and (3) The information sought must berucial to the
preparatiorof thecase SeeNguyen197 F.3dat 209(citing Shelton805F.2dat 1327).

“However,severalcourtswithin theFifth Circuit have foundhatwhenan attorney'sole
in a caseis more akin to a ‘mere business advisorfor a companyin an action, he does not
constitute ‘opposing counsel, and therefore Sheltonfactors do not warrant an application.”
PremierDealersServs/nc. v. Duhon No. 12-1498, 2013VL 5720354at *4 (E.D. La. Oct. 21,
2013) seealsoAdvancedrech.Incubator, Inc.y. Sharp Corp.263 F.R.D. 395, 390/N.D. Tex.
2009); Wright v. Life Investorsins. Co. ofAmerica,2009WL 4347024 at *3 (N.D. Miss. Nov.
24, 2009) (findingthat Shdton factorswere not controllingsince lawyer actedprimarily in a
businessapacity).

Here,thereis no suggestiotthat Butler is involved as an attorneyin the instantmatter
exceptto theextentthathe workedin advising thebefendant®n the undeyling matters As such,
hisroleis closerto business advisdrerethanasanopposing counsefeePremierDealerServs.,
Inc., 2013WL 5720354at *4.1 As such, theSheltonfactorsdo not applyhere.However,to the
extentthatthePlaintiff seekgo discover otherwise privilegadformationfrom Butler, the Court
mustdetermindf thecrime-fraudexceptionapplies.

To this extent,the Couris left somewhaperplexedoy the Plaintiff's argumenin thatthe
Plaintiff fails to identify in either its original oppositionto the motion to quash orin its

supplementabriefing what particularcrime they allegegivesrise to the exception.Rather,the

1 “However,Plaintiff's havenot providedthe Courtwith evidenceasto Wolery'srole in litigation strategy

or how hedirectedthe courseof this litigation. FurthermoreWoleryis not enrolledin this matter,nor hashebeen
enrolledpro hacvicesoasto signor file pleadingdnto therecord.Plaintiffs havealsofailed to providean affidavit
or sworntestimonyof Wolery statingotherwise Therefore the Courtfinds thatWolery'srole is not that of trial
counselor opposingcounselasheis morecomparabldéo amerebusinessadvisorwho maybe ableto provide
testimonyasto anyadvicegivento Plaintiff onthe contractandbusinessiegotiationragreementhatoccurredbefore
litigation began.”PremierDealerServs.)nc., 2013WL 5720354at*4.



Plaintiff makesreferencedo the allegedschemeto targetrival landfills andto Mouton’s guilty
pleaand apparsto hopethat the Courtwill divine what criminal activity the Defendantsvere
engagedn. While theCourtis loathto determineonits ownwhatif anycrimemaybeapplicable
to theallegedconductthe Courtwill look to thecrimeto which Moutonpledguilty asthatguilty
pleaappeardo be the loadstone amhich thePlaintiff’'s argumentelies.

Mouton pled guilty to one count of conspiracto commit bribery under 18 U.S.C.
8666(a)(1)(B).R.Doc.311, p. 6. 66(a)(1)(B)providesthat:

(a) Whoever|f thecircumstancelescribedn subsectiorfb) of this sectionexists

(1) beingan agent ofan organization, or of &tate,local, or Indiantribal
government, oanyagencythereof-

(B) corruptlysolicits or demandgor the benefit of any person, or
acceptsor agreesto accept,anything of value from any person,
intending to be influenced orewardedin connectionwith any
businesstransactionpr seriesof transaction®f suchorganization,
government, oagencyinvolving any thing of value of $5,000 or
more;or
shallbefined underthistitle, imprisoned nomorethan10years,or both.
(b) The circumstancereferredto in subsection(a) of this sectionis that the
organization, goy@ment,or agencyreceivesjn any oneyear period,benefitsin
excessof $10,000 under &ederalprograminvolving agrant, contract,subsidy,
loan,guaranteeinsurancepr otherform of Federalassistance.
Of importancean theforegoingstatutoryframework, “[ijn orderfor section666to apply, the bribe
must beofferedor acceptedin connectiorwith anybusiness, transaction, sgriesof transaction's
of the agencyeceivingfederalfunds.” United Statesv. Whitfield 590 F.3d 325, 345(5th Cir.
2009.
Assumingthat the Plaintiff is allegingthat the Defendantengageds co-conspiratorso

the conspiracyo committhiscrime,the Court does ndind thatthePlaintiff hascarriedits burden

to establishaprimafacie case At thetime of theallegal bribery, Moutorwasa Commissionepf



the Louisian®epartmenof Wildlife andFisherie“LDWF" ), anagencyof theStateof Louisiana
thatrevivedmorethan$10,000n federalassistanceRr. Doc. 296-8, p. 3-4However,thePlaintiff
hasnot shownor offered anythingto showthatthe Defendants “intenddd influence oreward
[Mouton] in connectionwith any businesstransactionor seriesof transactionof’” the LDWF.
Rather thePlaintiffs merelypointto a seriesof lettersandotheractivitiesunderakenby Mouton
attheallegedbehesbf theDefendantdo discourage the developmentatherlandfills.

While Moutonmayhaveincluded hiditle while writing thesdetters,the Courfails to see
how theselobbying efforts move from the political to criminal, especiallyunder thecriminal
statuteatissue . Mouton’s positiorasaCommissioneof theLDWF did notencompasanyduties
relativeto landfill permitting.SeelLa. Stat. Ann. 8§ 56:6 (2014)seealsq R. Doc. 296-8(Factual
Basis for Mouton Guilty Plea), p. 4 (“Mouton’s office could notdirectly close or deny an
operationalpermit for the Old Gentilly Landfill”). Given this, while Mouton may have been
engagedy the Defendantso lobbyagainsthelandfills, thePlaintiff hasnot shown a conspiracy
to influenceor rewardMoutonin connectiorwith the business of theDWF. SeeWhitfield 590
F.3dat 346 (finding noviolation of 8 666(a)(1)(B)wherejudgesacceptedribesin conjunction
with thedecisionof two judicial decisionsvhich werenotrelatal to their role asagentsof agency
involvedwith nonjudicial business aburt).In fact, this appears$o havebeenamerecontinuation
of thesamelobbyingeffortsthe DefendantapparentlyengagedVouton forsincethelate 1990s.

Note, the Defendantslsopointto McDonnellv. United States 136S. Ct. 2355 (2016pas
further proof that the Defendants’involvementwith Mouton was not illegal. In particular, the
Defendantsarguethat the McDonnellcasestand for the propositiorthat a governmenbfficial
cannot haveommittedbribery unless thgovernmenbfficial beingbribedactuallyhasauthority

to exercisegovernmental powets benefitthebribedindividual.R. Doc. 307, p. 5-6ThePlaintiff



argueghattheMcDonnellopinionis inappositasit shouldreadaslimited to thestatutetheCourt
interpretedWhile theMcDonnellopinion aealtwith the “propeiinterpretatiorof theterm‘official
act” asdefinedby 18 U.S.C.§ 201(a)(3), the Court finthstthesameunderlyingrationaleapplies
here In particular,the McDonnell Court soughto interpretwhat governmentahctsfit within
“official acts in light of theconcerrthatpublicofficials should not be subjetd prosecution under
thelaw withoutfair notice.McDonnell 136 S.Ct. 2368-73. JuastheMcDonnellCourt soughto
find the contours under thaw thatshapedhe crime, the Courthasdoneso herein determining
if thePlaintiff hasestablisha prima facie caseof conspiracyto commitbribery under 18 U.S.C.
8 666. And asdetailedabove, the Coutiasfound thePlaintiff's argumentacking.

Moreover, assumingrguendathatthe Defendantsvereengagedn a conspiracyo bribe
Moutonin connectiorwith the business of tHEDWF, the Courts uncertainthattheexclusionary
effectof thecrime-fraud exceptionwould applyto Butlers communicationsvith the Defendants
about Mouton’s lobbyingffortsasdescribedn Topic 2. The privilegedinformationmustbeara
relationshipto the allegedcrime. As such, communicationgetweenthe Defendantsand Butler
concerningany lobbying efforts outsideof Mouton’s auttority asa LDWF Commissionerand
involving other landfills would not bear the necessaryrelationshipto the crime at issue—
conspiracyto commit bribery under 18 U.S.C. § 668secausethey would be outside of the
prescribectriminal conductwhichrequiresthe “bribe” bemadein connectiorwith anybusiness,
transaction,or seriesof transactionof the agency.Here, looking at the ten examplesof his
involvementlisted by the Plaintiff, Butler appeargo havebeeninvolved in political and not
criminal activities. He aidedMoutonin draftinglettersand other documentaspartof Mouton’s
lobbyingefforts. Theredoes noaippeato beanyallegationthatButlers communicationgnvolved

any of theallegedpaymentgo Moutonfor hiswork asan LDWF commissionerAs such, those

10



communications involving the lobbyirefforts would not ban furtheranceof anycrime or fraud
suchthatthe exceptioncovers the communications sougbée In re GrandJury Subpoeng419
F.3dat 344-45(emphasisdded) ([C]rime-fraudexceptiondoes noextendio all communications
made in the course of the attornejient relationship, butrather must be limited to those
communicationsnadeand documents producéufurtherance of the ongoing or futurerime or
fraud, no longemrotectel by the privileges”). While the Plaintiff would use theexceptior—to
the extentthatit is evenapplicable—to piercethe entirety of Butlers communicationsvith the
Defendantsthecrime-fraudexceptions notthatall-encompassing.

The Court also notes that the Plaintiff makesfurther vaguereferencego allegedRICO
violationsandtheRICO predicateactsin theirmotionaswell asduringoralargumentSeeR. Doc.
296, p. 1.Again, however,the Plaintiff hasnot laid out the applicablerime or the underlying
RICO crimewould give riseto thecrime-fraudexceptionotherthanthreadbarallegationswhich
alonearenot enoughSeeln re Grand Jury Subpoena419 F.3dat 336. Notablythe underlying
crime Moutonpled guilty to a conspiracyo commit—18 U.S.C. 666-s not a crimerecognized
asa “racketeeringactivity’” that would give rise to a criminal violation of RICO. Seel8 U.S.C.
8 1961(1).While theremay be some applicablstatelaw bribery crime, the Plaintiff has not
presentedr arguedwhat thatapplicablelaw mightbe? As such, thePlaintiff hasfailed to carry
its burdenandthemaotionis furthergrantedfor this reason.

Thereforefor the foregoingeasonsthe Courtgrantsthe Defendaris motionto quashas
to deposition TopidNo. 2.

V. Conclusion

2 And, again,aconclusoryallegationfrom the Plaintiff’'s Third AmendedComplaint—nottheinstant
oppositior—that“[t]he River Birch Defendantspaymentof bribesto Mr. Moutonviolatedfederalandstatelaw” is
notenough.
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Accordingly,
IT IS ORDERED DefendantsMotion to QuashSubpoenato Attorney Peter J. Butler,

Sr., or Alternatively for a Protective Order (R. Doc. 283)is GRANTED asto TopicNo. 2.

New Orleans Louisianathis 2nd day ofAugust17.

N~~~ U
KAREN WELLS R
ISTRATE JUDGE

CHIEF UNITED STATES MAG
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