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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

JOHN D. FLOYD CIVIL ACTION
VERSUS NO. 11-2819
DARREL VANNOY, WARDEN SECTION “R” (3)

ORDER AND REASONS

Petitioner John Floyd moves to dissolve the staghefCourt’s May8,
2017 order granting his petition for habeas corpubor the following

reasons, the Court denies the motion.

l. BACKGROUND

The Court has providea full procedural and factual history of this case
in its previous orders. The facts that follow are limited to what is releva
to the motion before the Court. In 1982, Floyd veasvicted in Louisiana
state court oftheseconddegree murder of Willim Hinesand sentenced to
life imprisonment® In 2011, Floyd petitioned #Court for habeas corpus
reliefunder 28 U.S.C. § 2254 To overcome the untimeliness of his petition,

Floyd argued that he was actually innocent of therder of Hines, and
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therebre his petition could proceed undeicQuiggin v. Perkins, 569 U.S.
383(2013)5

On September 14, 2016, élCourt—considering both old and new
evidence—found thatFloyd preponderantly established that no reasonable
juror would find him gquilty beyond a reanable doubt of the murder of
Hines® Floyd therefore satisfiedhe legal standardto overcome the
untimeliness of his petition The Magistrate Juddaterissued a Report and
Recommendation recommending thabyd’s habeagetition be granted
because¢he Statevithheld material, favorablevidence in violation oBrady
v.Maryland, 373 U.S. 83 (1963 rand the state coustcontrarydecisionwas
an unreasonable application of clearly establistegiéral lawé On May 8,
2017 the Courtadopted the Report and Recommendatgmanted Floyd’s
petition for habeas corpuand ordered the State of Louisiana to either retry
Floyd or release him with 120 days® The State filed a notice of appéél.

Following the Court'ordergranting habeaelief, the State moved for

a stayof this orderpending appealand Floyd moved for release under

R. Doc. 61.
R.Doc. 78.
Id.

R. Doc. 81.
R. Doc. 109.
10 R. Doc. 111

© 00 N o O



Federal Rule of Appellate Procedure 23¥c)Floyd proposed that he be
released on his own recognizance under certainitomd, including that he
remain wthin the State of Louisiana absent the Court'snpisision to leave,
that he live on a specified farm near Lafayettetthe not be absent from
this farm for more than 18 hours at a time, andt the@ report to the U.S.
Probation Office in person at least once per wBeRBoth the State’s motion
to stay and Floyd’s motion for release were iniyi@pposed, but the parties
later reached an agreement ashiese motions.

On June 9, 201%he Stateand Floyd jointly moved the Court &tay
its order grantig habeas reliefand to release Floyd under the itmmd set
outin his motionfor release After considering the relevant legal standards,
the Court approved the parties’ agreed upon outcbewause it preserved
the State’s interest in conserving thesources necessary to retry Floyd
advanced Floyd’s interest in avoiding unconstitnbdetention, and served
the public interest* The Court tlusgranteda stay of its May 8, 2017 order
pending the State’s appeal afdther ordered thafloyd be immmedately

released under specified conditiofds.
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On April 6, 2018,a divided panel othe Fifth Circuit affirmed the
Court’s judgment grantingloyd’s petition for habeas corpusee Floyd v.
Vannoy, 887 F.3d 214 (5th Cir. 2018)0n April 20, 2018, he State filech
petition for rehearing en band@he Fifth Circuit requested a response to the
petition, and Floyd filed an opposition to rehearen banc.The petition for
rehearing remains pending, and the Fifth Circuitandate has not issued.
Floyd now moves to dissolve the stay the Court’s May 8, 2017 order

requiring that he be released or retried within tAys6

1. DISCUSSION

Floyd argues thathe Fifth Circuit’s April 6, 2018 judgment satisfie
the terms of the Court’s order granting a stay pegdppeal, and the stay
should therefore be dissolvétFloyd asserts that a petition for rehearing en
banc is not an ordinary part of appellate procegsimand thus does not
justify continuing the staj® But a timely petition for rehearing en bastays
the mandate of the court of appeals until dispositf the petition.See Fed.
R. App. P. 41(d)(2) Floyd points to no cases in which a stay pendingesb

wasdeemed satisfied before issuance ofthe mandate.
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The court of appeals “retains contiover an appeal until [it] issue[s] a
mandate,” and its decisions are not final uttti¢ mandate issuesComer v.
Murphy Oil USA, Inc.,, 718 F.3d 460, 4668 (5th Cir. 2013) (internal
citations and quotation marks omittedsge also 16 AA Wright & Miller,
Federal Practiceand Procedure 83987 (4th ed. 2018) (explaining that “[s]o
long as issuance of the mandate remains stayed tanaly petition for
rehearing, the case is ‘pending’in the court gfeapls”). Because the State’s
appeal remains pending before th&h Circuit, the stay of the Court’s order
granting habeas reliebntinuesn effect.

Floyd has not shown changed circumstances thatamdnracating the
stay, nor has hedemonstratedthat he issubstantially injured by the
continuationof the stay See Veasey v. Perry, 769 F.3d 890, 892 (5th Cir.
2014) (outlining the factors relevant to a stay gy appeal).Iln its June
22, 2017 order, the Court released Floyd undanditions very similar to
those proposed in his motion for reled%éf Floyd believes these conditions
have become unduly restrictive, he may file a motioo modify the

conditions of his release.

19 R. Doc.130at 10-11; seealso R. Doc. 1141 at9-11; R. Doc. 1144. The
Court added only two conditionsot included in Floyd’s motion: that Floyd
not possess a firearm, destructive device, or otverpon, and that Floyd
cooperate with and truthfully answer mlljuiries by the Probation Office.
SeeR. Doc. 130 at 10.
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[11. CONCLUSION
For the foregoing reasons, Floyd's motidaa dissdve the stay is

DENIED.

New Orleans, Louisiana, thisl6th daymdy, 2018.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE



