Floyd v. Cain

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOHN D. FLOYD CIVIL ACTION
VERSUS NO: 1:2819
BURL CAIN SECTION: R(3)

ORDER AND REASONS

Following ajoint bench trial in Louisiana state count January 1982petitioner
John Floydwas convicted of secondegreemurder of WillamHines but acquitted of
seconddegreemurder of Rodneyobinson Floyd’s conviction became final when the
Louisiana Supreme Court affirmed the ruling of the tcalirt on June 27, 198 &tatev.
Floyd, 435So0. 2d 992 (La1983). Floyd first filed an application for habeas corpe$ief
in state court on March 2, 2006, twerttyree years after the Louisiana Supee@ourt
finalized his convictiont. At the conclusion of his postonviction proceedings in state
court, Floyd promptly petitioned this Court for heds corpus relief unde82U.S.C. §
22542 To overcoméhe untimeliness of his petitigirloyd argueghat, in light of newly

discovered evidencexculpating him of the murders of both Robinson a&hides he is

1 R. Doc. 1 at 16 (“Petition for a Writ of Habeas @as by a Prisoner in State
Custody”). The Innocence Project New Orleans (IBMSsisted Floyd in submitting his
first habeas petition to Louisiana state courtivigen 1983 and 2006, Floyd wrote over
500 letters to IPNO and countless letters to otimelividuals, including the Orleans
Parish Criminal District Court,hte District Attorney, United States congressmerg th
United States Department of Justice, the FBI, thAGIP, Southern Poverty Law Center,
the Center for Constitutional Rights, and othdfkyd Exhibit 51; Floyd Exhibit 57; Floyd
Exhibit 65. It appears that the habeas petititadfby IPNO on Floyd’s behalf is the first
time his requests for relief have been submittegrioper legal form.

2 Seegenerally R. Doc. 1.
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actually innocent of thenurder of Hines. See McQuiggin v. Perkins, 133 S. Ct. 1924,
1928 (2013) (‘[Alctual innocence, if proved, servas a gagway through which a
petitioner may pass whether the impediment is agedaral bar . . . or, as in this case,
expiration of the statute of limitations).

Finding that Floyd failed to meet the high standardactual innocence, the
Magistrate Judgéssueda supplemental report recommenditigat Floyd’s petition be
dismissed with prejudice as untimelyFloyd objects to the Magistrate Judge’s Report
and Recommend®on (R&R) on several grounds.First, Floyd argues thatontrary to
the Magistrate Judge’s view, the evidence overwhmegtly demonstrates that Floyd did
not, in fact, murder RobinsonkFloyd also argues that because the Magistrate Jddbe
not find Floyd factually innocent of the Robinsonunder, the Magistrate Judge
underestimated the connection between the murdeRadfinson and the murder of

Hines, which were committed within days of eachestandunder substantially similar

3 R. Doc. 61 (“Petitioner’s Brief RegardingcQuiggin v. Perkins”). Floyd filed his
original petition in this Court on November 11, 20 8eeid. The Magistrate Judge issued
a report on September 28, 2012, recommending tledB petition be dismissed with
prejudice as untimely. R. Doc. 36. Floyd objectedthe Magistrate Judge’s RR&on
several grounds, and this Court overruled Floydbgeotions and dismissed the petition
with prejudice on December 11, 2012. R. Doc. &h January 4, 2013, Floyd asked the
Court to alter or amend its earlier judgment un@ate 59(e) of the FederRlules of Civil
Procedure. R. Doc. 54. In light of the intervegnohecision of the United States Supreme
Court in McQuiggin v. Perkins, 133 S. Ct. 1924 (2013), holding that proof of @bkas
petitioner’s actual innocence overcomes any untimesls of hispetition, the Court
granted Floyd’s Rule 59(e) motion and remanded dhge to the Magistrate Judge to
determine whetheMcQuiggin provided Floyd an avenue for relief. R. Doc. 58loyd
and the State then submitted supplemental briefingthe issues oMcQuiggin and
Floyd’s actual innocence. R. Doc. 61; R. Doc. B3Poc. 66.

4 R. Doc. 67.

5 Seegenerally R. Doc. 68.



circumstances. In addition, Floyd contends that &fl the evidence completely
undermines the credibility of Floyd'soafession to the murder of Hines. Finally, Floyd
argues that the Magistrate Judge departed frontoheect legal standard and neglected
to consider the facts of this case ighlt of a number of other actuiainocence cases.
Having reviewed the partiesriginal briefing, the parties’ supplemental briefing
regarding Floyd’s actual innocence, the Magistratelge’s R&R, andFloyd’s objections
to the R&R, the Court sustains Floyd’s objectionsdargects the Magistrate Judge’s
finding that Floyd’s petition is untimelyln doing so, he Courtremains mindful that the
actualinnocence standard confronted by Floyd “piesmeview only in the ‘extraordinary’
case."Housev. Bell, 547 U.S. 518, 538 (2006) (qting Schlup v. Delo, 513 U.S. 298, 327
(1995)). Nonethelesthe Court finds that it is unlikely that angasonable juraweighing
the evidence in this caseould vote to convict Floyd of the murder of Waln Hines.
Police uncovered no physical evidee and no eyewitness testimony linking Floyd
to the scene of the crime. No weaponobdherinculpatory item was found in Floyd’s
possession, and no coherent motive has ever beggested. RatheFloyd's conviction
was based entirely on his own staterhe a signed confession and an alleged barroom
boast. But Floyd did notonly confess to and boast about killing Hines; Elapnfessed
to and boastedboutkilling Robinson as well. And the consideralideensicevidence
found on the Robinson scene axtés the possibility that Floyd killed Robinson as
described in his confession and strongiggests that Floyd did not kill Robinson at all.
Physical evidence recovered on the scene of thamRoh murdersuggests to a
near certainty thaRobinson wastabbed to deathy an AfricanAmerican man with type
A blood shortly after Robinson and the man had séle evidence therefore excludes
Floyd, whois white and has type B blood. Semen produced tyypa A male was found

3



both in Robinson’s body and ortigasue beside Robinson’s hotel room bed. Acamsth
with Type O blood-matching Robinsorwas foundnear Robinson’s body. The cap
contaned hairs from an AfricatAmerican male, and the hairs did not match Robinson
who was African American.Fingerprints taken from the scene, and not revealed until
yearsafter trial,do not match Floyd. Hairs—also new evideneefound in Robinson’s
bed, on the semestained tissue, and around Robinson’s hotel roomevpeoduced by
two different AfricanAmerican men Finally, an eyewitness saw an Africédmerican
male running from the scenvdith one hand in his pocket and looking over hiswshier

as if “he beleved someone was following him.”

Floyd’s confession to the Robinson murder, which the evagebefore the Cau
strongly suggests Floyd did not commit, is strikingimilar to his confession to the Hines
murder, and he two confessions were obtained together. Theyeesive force of thewo
confessions are linked: if Floyd was willirdor whatever reaserto corfess falselyto
killing Robinson then it is significantly more likely that he falsedgnfessed to the Hines
murdertoo. The credibility of Floyd’s confession is further dearmined by new evidence
supporting Floyd’s consistendllegation that NOPDofficers beat him to coerce his
confession, andthew evidence of Floyd’s vulnerability to suggestiand limited mental
capacity.

Floyd also presents further evidence of his inn@eeaf the Hines murder. This
evidence includes: 1) the striking similarity beemethe Robinson and Hines murder,
which suggests that the same Africédmerican male with type A blood committed both

murders; 2) new evidence that, contrary to the lgatkctive’s trial testimony, Hes had

6 Floyd Exhibit 2 at 7.



a preference for AfricaiAmerican men; B African-American hair found in Hines’ bed;
and4) fingerprints found at the scene of Hines’detditat match neither Hines nor Floyd.
As more fully explained below, the Court recognitkata confession is generally
strong evidence of guilbut findsthattheinculpatory statementst issue in this case are
unreliable andare therefore unlikely tostanding alonein the face of considerable
exculpatory evidencecauseany reasonable, properly instructed juror to vatednvict
Floyd of the murder of Wliam Hines The Courttherefore finds that Floyd has met the
demanding standard of actual innocence and rem#ndgase to the Magistrate Judge

for a report and recommendation the merits of Floyd’s petitian

BACKGROUND

A. The Petitioner

At the time of the murders of William Hines and Ray RobinsonpetitionerJohn
Floyd, then thirtytwo years oldwasa “drifter,” living in the French Quarter of New
Orleans’ According to Floyd, he moved to New Orleans in 1%t intermittently
workedas a furniture refinisher and deckhah dlithough at one time Floyd maintained
a permanent residence, he mostly lived in motelstayed with friends in the French
Quarter? According to NOPD Detective John DillmaRkloyd was a prostitutevith “no

mears of support'andwho would have sex with men in exchange for a placetay©

7 Floyd Exhibit 45 at 241 (Trial Transcrip$tate v. Floyd) (testifying as to his age).
8 Id. at 24243.
9 Id. at 24344, 252.

10 Id. at 103.



Floyd testified that he “never hustled on the stydecause he “always had money [from]
work[ing] on the boats and stuff” Floyd also said people let him stay at theimias
because he would “help them out,” not because thgected sex, although sometimes
Floyd had sex with the people he stayed with beeaus “wanted to* Dr. Marvin F.
Miller, a psychiatricand clinical medicineexpertwho examined Floyd’s competente
stand trial, referred to Floyd as a “street perstin,the sense of having only transient
relationships, drinking a lot [and] using drugs . making his living, if you will, by
accommodating to the wishes of other people.lt is undisputed that Blyd was a
alcoholicand a drug user at the time of the musdElre was known in thErench Quarter
as“Crazy Johnnybecause when Floyd drank heavily, “[h]e causedt@i@roblems.?

B. The Crimes

1. The Murder of William Hines

At the time of hs death, William Hines was middle-agedCaucasian mamho

worked as an editofior the TimesPicayune newspapé?r. Policefound Hines’s body in

the bedroom of his home, located on Governor Nich®ireetin the Frenh Quarter, at

1 Id. at 278.
12 Id. at 279.
13 Id. at 175.

14 Id. at 56. The witness who explained the backgrounlliroee Floyd’s nickname
testified that these “problems” were “altercatiomsth other bar customergd. at 5455.
When Floyd’s counsel referred to Floyd’s gettingan*fights” at bars, the witness
corrected defense counsel to say, “[n]ot fights sMof them were verbal.ld. at 66.

15 Floyd Exhibit 3 at 3 (NOPD Supplemental Report, Mar of William Hines);
Floyd Exhibit 11 at 4 (describing Hines as “middéged”). At the time of his death, Hines
had worked for the Times Picayune newspaper forraximately twenty years. Floyd
Exhibit 45 at 16.



approximately 1:25p.m. on November 26, 1988B. Orleans Parish Coroner Frank
Minyard determined that Hines had been dead féteadt twentyfour hours before police
found his bodywhich means thaltlines wasnurdered-at the latest-on November 25,
198017 Hines was last s@ealive atapproximately 9:10 p.m. on November 24, 198A
friend and ceworker of Hinegold policeon the day the body was discoventddt Hines
“had notreported for work in the paswo days’1°

John Dillman served aslead detective for the Hines murder investigation.
According tohis police report, Hines’ friend Thomas Bloodworth reported that Hines
was gayand “frequented several of the gay bars in the EhelQuarter area2®
Bloodworth also told Detective Dillmathat Hines “would frequently attempt to picip
sexual partners while in an intoxicated conditi@h.’Another friend, Nobert Raacke,
“stated essentially the same informaticdd.”According to Detective Dillma’s report,
John Rue Clegga close friend oHinesand the last person to see Hines agh%¢old

Detective Dillman that Hines “frequently had sexualations with both black and white

16 Floyd Exhibit 1 (NOPD Incident Report, Murder of Mam Hines).

17 Floyd Exhibit 3 at 3.

18 Id. at 5.

19 Id. at 2.

20 Id. at 4.

21 Id.

22 Id.

23 Id. (“[Bloodworth] went on to say that to his knowleddee last person to see the

victim alive was another friend, one John Clegg.”).



males” and that he “frequented several of the ganshn the French Quarter area, often
in the early morning hourg?

Based on their assessmentioé crimescene, police believed Hinesas murdered
by a welcomd visitor. There were no signs that the perpetréoced entry into Hines’s
home?2> Thepolice repormnotes thatthe victim had apparently undressed and folded his
clothing on a chair next to the beé."Police also found “two highball glasses [containing
alcohol] oneach side of théed; as if Hineshadshared a drink with his killet’ The
NOPD Crime Laboratory analyzesvidence recovered from the crime scene and found
hairs belonging to an Africadmerican persoron Hines’s bed shee#§. Hines had
apparenthpeenin bed with his killerbecause “[flrom all indications, the victim had Inee
stabbed while in the bed, jump&dm the bed and began to run through the rooniinfal
to the floor on the right side of the be¢."Detective Dillman later described the scene as

“‘one of the bloodiest that [he has] ever seammd stated that “itvas obvious that there

24 Id. at 6.

25 Id. at 3 (“Entrance into the victim’s apartment wasngad through a wooden door,
which led into the living room of the apartmenthi¥ door was found ajar and no forced
entry was visible.”).

26 Id.

27 Floyd Exhibit 45 at 118accord Floyd Exhibit 11 at 3 August 26, 1998 Jupiter

Entertainment Interview with John Dillman) (“[T]herwas [sic] two glasses on the
nightstand near the bed with alcoholic beverageshia glasses so it appeared that
whoever had killed Mr. Hines (A) . . . knew him aifbl) that they had been drinking
together.”). An NOPD Crime Scene Technician Repbowever, suggests that one of the
glasses was found in the kitchen rather than tldrd@m. Floyd Exhibit 5 at 3.

28 Floyd Exhibit 40 (December 3, 1980 NOPD Crime Laliorg Report).

29 Floyd Exhibit 3 at 3.



had been a strgle for some time in the roorf¥® The Coroner opined th&tiness cause
of death wasrhultiple stab wounds of the head and chést.”
2. The Murder of Rodney Robinson

Approximately three days after thiines murdeyon November 28, 1980, a guest
at theFairmont Hotel in New Orleans found a naked Africamerican man stabbed to
death in the hallway of #hhotel’s tenth floor shortly before £4.m32 At the time ofhis
death, Rodney Robinsoworked as the Personnel Director for the Hilton &loin
Houstm, Texas.He was in New Orleans visiting his family for Thaagkving33 Robinson
left theFairmontHotel on the morning of November 27, Thanksgividay, to spend the
daywith his grandmother and uncle inptbwn New Orleans before meeting a friend
named David Hennessyound 5:30 p.mat Hennessybhomes34 Robinson and Hennessy
went to several bars that night before Robinsonvdridennessy home to the Lakeview
neighborhood of New Orleanat 3:15 a.m35> Robinson told Hennessy that he was
returning to his hotel for the nigh#. Robinson was found dedess than ninetyninutes

later.

30 Floyd Exhibit 11 at 23.
31 Floyd Exhibit 3 at 23.

32 Floyd Exhibit 4 at 2 (NOPD Supplemental Report, Mar of Rodney Robinson).

33 Id. at 8.
34 Id. at 8-9.
35 Id. at 10.
36 Id.



Robinsonwas found lying just outside of hotel room numb8®©137 The police
report listed Robinson’s estimated time @&fadh as 4:35 a.r#® Police noticed a blood
smear along the wall “leading to room 1095,” whweais later determined to be Robinson’s
room39 Police alsofound a blue knit cap, stained with blood, in the saméwey as
Robinson’s body? Analysis by the NOP, crime laboratory found that thdood on the
cap was type @! Hair belonging to an Africalmerican—but not according to the NOPD
lab,belonging to Robinsorwas also found on the blue knit cép.

The locks on Robinson’s hotel room door wérectional, and there was no sign of
forced entry*3 Inside the room, police found drinking glasses, teaming “what
appear[ed] to be bourbon,” on eaahdetable next to the hotbked44 “Several aricles of
clothing” were foundying around the room?® The bed was stained with blood, and police

found blood spatter throughout the rodfn.Officers also found a white tissue paper

37 Floyd Exhibit 3 at 4.

38 Id at 1.
39 Id.
40 Id.at 6.

41 Floyd Exhibit 10 (December 12, 1980 NOPD Crime Ladtory Report).
42 Id.

43 Floyd Exhibit 3 at 4.

44 Id.

45 Floyd Exhibit 4 at 5.

46 Floyd Exhibit 3 at 4.
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stained with seminal fluidn the floornext to the bed’ According to the police report,

Hennessy told NOPD detectives tiRabinson waggayandthat“all of Robinson’s lovers

were white male$48 Per the report, Hennessy also sdidt Robinson would nevédrave

sex with a black man®

The assistant coroner noted that Robinson had madfenultiple stab wounds to

hisneck,shoulders, and che8t. According to Detective Dillman:

As soon as [he] walked into that crime scene [hedW again from intuition
and working these cases year in and year outhat. [this was] the same
perpetrator. The [M.O.] was just there, no fatcentry #1, a blood bath,
blood everywhere, the same type of defensive wouhds Bill Hines had,
the blood splattered all over the wadll over the carpeting, nothing stolen
from the room . .. and glasses with alcohol begera them, same exact
[M.O.]51

Hotel guests in the rooms nearest Robinson’s reggbttearing someone in the

hallway screaming for help, “someone running in biedlway and the sound of someone

falling.”%2 Another guest reported hearing “a door openingid épotsteps in the hallay,

and the screams? A hotel security guard named Gladys McKinney repdrto the

Fairmont Hotel's inhouse detective that skawan African-American marrunning from

47

48

49

50

51

52

53

Id. at 5.

Floyd Exhibit 4 at 10.
Id.

Floyd Exhibit 3 at 5.

Floyd Exhibit11 at 4.

Floyd Exhibit 2 at 6.

Id.at 7.
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the back door of the hotel shortly before the pohacrived>* According to McKinneythe
manwas wearing blue jeans and a blue jacket wad “notdressed neatl{#> McKinney
saw the man run out of the hotel’s service elevatod away from the hoteloward the
street. As he ran, the man kept his right hanldisnjacket pocket, and harned around
twice, as if “he believed someone was following HifA According to the police report,
NOPD Detective Michael Rice, lead investigator fdlvre Robinson murder, believed
“McKinney witnessed the perpetrator.making good his escapé?’”

C. Floyd’s Conviction

Police arrested John Floyd dyanuary 19, 1981 Detective Dillman and NOPD
Officer John Reilly found Floyd drinking at the Louisianariehase Bar in the French
Quartersometime that afternoo® At the bar Detective Dillman and Officer Reilly
bought Floyd at least one drink before taking himtside to arrest him? After
transporting Floyd to NOPD’s Homicide Office, Detwe Dillman and Officer Reilly
joined later by Detective Rice, interrogated Flafoutboth murder$? Initially, Floyd

denied anyinvolvement in either murder. At some point duritlge interrogation,

54 Floyd Exhibit 4 at 7.

o5 Id. at 12.
o6 Id. at 7.
57 Id. at 12.
58 Id. at 7.

59 Floyd Exhibit 73 at 56 (Prdrial Evidentiary HearingState v. Floyd) (testifying
that “ think that Officer Reilly had bouglatcouple of beers and, in fact, bought Mr. Floyd
a beer.”).

60 Id. at 13-14.
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according to Detective Dillman, Floyd became “vergotional ... sobbing that he needed
help [and] that he was, in fact, involved in thesarders.®1 The oficers then obtained
from Floyd signed confessions to the murders ofiRmdRobinson and Williams Hines.

Floyd’ssigned cafession to thélinesmurder, taken by Detective Dillman at 8:35
p.m.,states that Floydonfessed to the officers because he “killed twogde and [he was]
sick and needed helg? The confession describes Floyd’'s encounter with ddiras
follows:

During October and November of [1980] | was strumg on dope and

whiskey. . .. I met this guy on Bourbon ... and | wamking a[]lot.. . . He

took me home with him and | was going to spend night with him.He

lived on Gov. Nicholls [S]t.We went through[] a gate and into his

apartment. We were both drinking. We both got ibsal and we had sex.

Then e told me that he wanted todkime and | went crazy. | had a knife

in my boot and | stabbed him a bunch of times. Thean outof the house

and | went back dwn on [B]Jourbon [Street] to the bar. | stayed drinking

and the next day | heard on the street that hedeasi3
According tothe confessionFloyd stated that the sex occurrédn his bed in the
bedroom.® When asked to describe the sexual activity, Floyagted: “We sucked one
another and | fucked him. Then he tried to fuck'ifeWhen officers asked Floyd what
Hines did withhis clothing, Floyd said, “l undressed and placed nogltje]s on the bed.

Then | put them on a chait.went to the bathroom and when | came back, hewedsd

61 Id. at 59.

62 Floyd Exhibit 8 at 1 (January 1, 1980 [sic] Staterhef John D. Floyd, Murder of
William Hines).

63 Id. at 3.
64 Id. at 4.
65 Id. at 5.
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in the bed.®8 Floyd’'s confession also states that during the Isiadp, Hines*fell on the
floor next to the bed. [Floyd] got dressed and whEloyd] left [Hines] was still lying
there.®” The officers also asked whether Floyd was “involvedany other similar
incidents,” to which Floyd responded, “Yes. A fewyd after | stabbethe guy on Gov.
Nicholls [S]t[.], | stabbed a black dude in the Frabont hotel.%8

Floyd’s signed confession to the Robinson murdaeken by Detective Rice at 10:45
p.m.,states as follows:

| met [Robinson] on Bourbon Steenext to that gay bar. | thints Orleans
where | was standing at. He came up and startédlkdo me and then we
went up to the Pubb Bar, that’s on Saint Ann andfBon Street. After we
got in the bard knew he was gay because he had his hand on manlddge
kindaof [sic] told ne he was gay. We stayed in the bar for a littlelevand
we left and walked to another bar and had a dridlon’t remember exactly
because | was on L.S.D. and half out of my mind. Wdked somewhere
and got into a cabe, [sic] | dont remember wheréwas parked becaused
[sic] by this time | was really fucked up. We goto the carand he drove
down close to his hotel and parked the car, bwtais not in a parking lot
We walked up the steps into the lobby of the hated | saw some people
on the other side of the lobblyremember getting into thelevator and it
seemed we went up for a long distance. | remembédkimgadown a long
hallway and following him to his room. He openedttioor with the key
then | walked in behind hirand | think he lockd it, | am not surel think

| went to the bathroom andhink by the time | got out of the bathroom he
had his cloth[e]s off. He told me he wanted to sogkdick and after he was
finished | wiped my dick with a pi[e]ce of paperdthrew it on the flor.
He told me he wanted [to] 6k me and that[]svhen| went berserk and
pulled my knife from my left boot and started statdphim, man | just went
blank. I pulled my pants up and ran out the roonmd aan down the hall. |
got on one of the elevators and went to the lobig san from the hotel.
After | left the hotel | ran to Bourbon Street. | tdHdc] to this guy, | don't
know his name. | was talking to him about the kig§js and | told him | had

66 Id. at 4.
67 Id. at 5
68 Id.at 6.
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just killed a dude. | asked him for help and hekooe to Charity Hospital
to the Detoxification Center . .69

Floyd waived his right to a jury trial and proceed® a joint trial on the second
degreemurder chargebefore a judge in Orleans Parish Criminal Disti@urt’0 At
trial, the State called five key witnessés.

Harold G. Griffin testified thahe knew Floyd from meeting him “several times at
the Louisiana Purchase in the French QuarterGriffin also said that on November 29,
1980, the day after the Robinson murdé&éhe and Floyd were drinking at the Louisiana
Purchase Bar when Floyd asked itmiif he would walk with Floyd to the Detoxifican
Center at Charity Hospitaf. Griffin had been drinking at the bar from 10:00 p.ro
approximately 5:0a.m., when he left with Floy& According to Griffin, on the walk,
Floyd “mentioned that he hazken treated in some type of mental health faalitpuple
of times and that he heard that perhaps going édétox Center would be the next best

thing to keep from being held accountable for d@ngething wrong?6 Griffin said that

69 Floyd Exhibit 9 at 2 (January 19, 1981 Statementofin D. Floyd, Murder of
Rodney Robinson).

70 Floyd Exhibit 45 at 1, 5.

71 Id. at 2. The State’s first two witnessefhomas Bloodworth and Coral
Rodriguez—merely identified the victimsld. at 1537.

2 Id. at 38.

73 Griffin originally stated that this encounter occad on December 29, 1980, but
later corrected himselfid. at 39, 43.

& Id. at 40.
& Id. at 47.

6 Id. at 40-41.
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he “couldnt qute the precise conversation [or] quote [Floydsdet words [because] he
wasnt paying that much attention at the tinTé. After a few minutes and more “general
chatting along,” Floyd asked Griffin if Griffin “heerd of the stabbing at the Fairmghend
Griffin said “No."78 According to Griffin, “that was all that was saidhd Griffin did not
‘make any attempt” to follow up with Floyd about’® After Griffin read about the
Robinson murder in the morning edition of thewspapethat day Griffin told NOPD
abouthis conversation with Floy@? Griffin testified that he called NOPD to report the
conversationbecause he was “surprised” that Floyd knew aboet Rlobinson murder
before Griffin read the newspaper article aboutoit November 2%! On cross
examination, Griffin admitted that the Times Picayune newspaper had apparently
published a story about Robinson in its eveningiedithe day before, on November-28
several hours before Floyd asked whether Griffadheard about the murdé&®?. Griffin
did notknow about the evening edition of the paper urftéahe notified the policés

The State also called Steven Edwards, owrfédhe Mississippi River Bottom &

in the French Quartet* Floyd had been to Edwards’s bar a few times betdeards

& Id. at 41.
8 Id.
& Id. at 42,

80 Id. at 4345.

81 Id. at 50-51.

82 Id. at 50.

83 Id. at 5152.

84 Id. at 53.
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asked Floyd not t@aome back anymore because ‘caused a lot of problems with the
customers and got in a couple altercatiof,lsSometime in “the latter part of November”
1980, Edwards spotted Floydvho had been “drinking heavily®6 trying to enter
Edwards’s bar. According to Edwards, he shouted aydF|o

You cant goin there. |l dont want you in thereche@se you cause problems.

And [Floyd] said, “Don't come faking with me. | already wasted one

person.” . .. and [Edwards] said, “Who? Bill Hirt8sAnd [Floyd] said,

“Yeah, on Governor Nichol[l]s.” And [Edwards] saitidon't give a shit. Get

away from here.” And [Floyd] turned and Iéft.
Edwards testified that heuggestedill Hines's name to Floydbecause Hines®murder
had been reported in the newspaper that wéekOn crossexamination, Edwards
testified that he did not immediately report thasweersation to policand thatt is “fairly
common” for certairbarroompatrons to make these types of commefitEdwards also

testified thathe did not “know[] Floyd to carry a knife” and thhe had never seen Floyd

show a knife to anyon&.

85 Id. at 5455.

86 Id. at 63.

87 Id. at 5556.

88 Id. at 70.

89 Id. at 59, 65. This line of questioning and Edwardestimony was apparently a
reference to Edwards’s earlier testimony at afr&l evidentiary hearing. At that time,
Edwards explained that he didn't think anythingFdbyd’s comments because “that
happens in the barroom business a lot. . . . Peopieecm and say things, 1 beat the piss
out of this guy down the street.” Floyd Exhibi8 at 4546. Edwards said that he would
“brush it off. .. . just let it go."ld. at 46.

90 Floyd Exhibit 45 a66. According to his prérial hearing testimony, Edwards had
known Floyd for about four years. Floyd Exhibit @B43.
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Floyd’s acquaintance and former sexual partBgmon Gene Reed also testifiéd.
Reed testified that he had known Floyd for abolitee year$? He saidthat after
Christmas of 1980Reed encountered Floyh his way homeand Floyd asked Reed for
money?3 When Reed refused, Floyd said that “he'd take cdfReed] like he did the one
at the Fairmont® Reed also testified that Floyd threatened him “apde of times” in
the past, but that Reed “didn't pay [any] attentianit.”®> Regarding the Fairmont
comment, Reed “didn't report it [and] just forgdi@ut it.”¢ Reed also testified that he
had neverseen Floyd with a knife or “known him to carry aifen’9? According to Reed,
Floyd was “very gentle” and “a very nice persci.”

Detective Dillman testified about the murder of Wéin Hines. As Detective
Dillman explained the layout of the crime scehe,noted that police found Hines’s body,
specifically his legs, “underneath the bed and igejlhad to pull the body out from it to
check . .. for signs of injurie®? When shown a photograph of Hines’s body on therfloo

next to he bed, Detective Dithan noted that “in th[e] photograph, the body had been

91 Floyd Exhibit 45 at 75.

92 Id. at 76.
93 Id. at 77.
94 Id.
95 Id.

96 Id. at 81.

97 Id. at 84-85.

98 Id. at 80.

99 Id. at 92.
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moved because. . the body was directly on the floor on thehtidiand side of the bed,
near the phone. However, [police] were unablehotpgraph or check the victim for his
injuries until the bog was moved.?0 Detective Dillman also noted that “[t]he victim’s
clothing was on a chair directly next to the b®dand that this chair and the victim’s
clothes were not visible in the photograph of theim lying on the floor next to the
bed 102

Detectve Dillman also testified that when he and the otb#icers took Flog’s
confession, “it was eviderhat [Floyd] had been drinking, but . .. [h]e wast intoxicated
at all."93 Detective Dillmandid not knowhow long Floyd had been drinking in the
Louisiana Purchase Bar befdneand Officer Reilly arrestd Floyd.104

In testifying about the details of Floyd’s confessj Detective Dillman noted that
Floyd “was able to describe the position of theimcs body. [Floyd] was able to describe
... the oulay of the victm’s apartment, even to detalil tipesition of the body where it
fell off the bed.205 Detective Dillman emphasized that Floyd “was aldedescribe the

victim’s residence and the surrounding area pelfect. the living room, the desk, the

100 Id. at 93.
101 Id. at 92.
102 Id. at 95.

103 Id. at 102.

104 Id. at 134.

105 Id. at 108.
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bedroom, even the position of the victim’s clothiinghich Detective Dillman saiéloyd
had indcated were “on the chair in the bedroo#f¢”

Regarding the AfricarAmerican hairs found on Hines’s bed sheets, Detecti
Dillman testified that this evidence did not indiedhat an AfricarAmerican person was
involved in Hines’s murder. According to Detectivgillman, Hines was “very
indiscriminate”in his sexual preferences “and phdidnt make a difference,” so the hair
samples “could have been from the perpetrator gpae who was in his apartment night
after night.197 Detective Dillman also testified that “various pé®pwhose names he did
not know, told him that Floyd carried a knife

The State’s last withess was NOPD Detective Miclriek, the lead investigator
for the Robinson murder Detective Rice testified that, at the time of takiRloyd’s
confession, Floyd did ndtappeat intoxicated0® On crossexamination, Detective Rice
testified that the blue knit cap from the Robinseime scene was located further down
the hotel hallway from Robinson’s body, away frois hotelroom 110 |[f one were to leave
Robinson’s room (1095), pass the door to room MBdrehisbody was foundand then
keep going past where the blue knit cap was fouhd,Fairmont Hotel's service elevator

wason the rightside of the same hallwai?

106 Id. at 108009.

107 Id. at 11415.

108 Id. at 13536.

109 Id. at 151.

110 Id. at 15758.

111 Id.
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Detective Ricealso testified that he was “positive” thatléyd volunteered the
statement from his confessiohat, after having sex with Robinson, Floydped himself
with a piece of paper and threw it on the flg&r.

When the State rested its case, the defense pregedmistimony from seven
witnesses, including Floyd. The first witness, Dr. Marw. Miller wasaccepted by the
trial court as an expert in psychiatry and clinioca¢dicine!3 The presiding judgehad
previously appointed Dr. Miller to determine Flogdcompetency to stand tri&t Dr.
Miller testified that if Floyd was intoxicated, “even subclinigallat the time of his
confessions, “this could have made him . . . vuaide to even minimal coeion.”15
According to Dr. Miller, based on Floyd’s lifestydend “that he was pretty much depemd
on other people and pretty much accountable to thera consequence, that too would,
in [Dr. Miller’s] opinion, provide [Floyd] with a dgree of vulnerahily to suggestions,
coercions, very likely greater than the averagespar. . . .26 On crossexamination, Dr.
Miller revealed thatiuring his examinatiorFloydadmitted that h&alk[ed] about killing
people—putting holes in their heads, to his acquaimt¢es, because of having read about

the offenses in question in the papéy.”

12 Id. at 162.

113 Id. at 171.

114 Id. at 172.

115 Id. at 174.

116 Id.

17 Id. at 176.
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Arthur Huddick, an expert on “the detection andatmaent of alcoholics and drug
addicts” and an acquaintance Fibyd's, also testified for the defend®. Huddick had
invited Floyd to an alcohol program at the St. Louis Commy@éenter in the French
Quarter, but Floyd neveattended!® Sometime after Floyd’s nehow, Huddick
encountered Floyd in the French Quarter, and Fhypdeared high20 Huddick testified
that heconfrontedFloyd aboutbeingunder the influence, and Floyd “got real belliget,en
apparenthappeared out of control?® Huddick testified that this frightened him, and he
did not “frighten easily.22 Huddick felt “threatened” and “scared??3

The defense next called NOPD Criminalist Alan Esddi to testify224 Sison
testified that the tissupapernext to the hotel bed at the Robinson crime sceas w
stained with seminal fluid, that the blue cap foundhehallway was stained with type O
blood and contained hafrom an AfricanrAmerican person, and that theed sheet was
stained with type O bloo&?> Sison then testified thdne analyzed Floyd’s blood type and

took saliva and hair specimens from hif.Sison determined that Floyd has type Bdio

118 Id. at 18687.
119 Id. at 188.

120 ld.

121 Id. at 188, 192.
122 Id. at 188.

123 ld.

124 Id. at 193.

125 Id. at 19495.

126 Id. at 196.
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and that Floyd’s saliva showed “secretor activity.” “Secretor activity” refers to a
person’s secreting his blood type into his bodydfisuch as saliva, semen, or “even . . .
the fluid in [one’s] eyes?8 Scientific analysis, such as that performbg Sison can
thereforedetermine a “secretor’s” blood type from a stainbodily fluid left at a crime
scenel?d

Sison determined that the seminal flwidthe tissugpaper next to Robinson’s bed
belonged to a secretor with type Ablo&d.Based on thisihiding, Sison testified that the
seminal fluid on the tissue could not belong toydlea secretor with type B bloo#!
Sison also testified that the Africefimerican hair found in the blue cap was “dissintilar
to Floyd'shair, which at the time was long diblonde32

Another NOPD Criminalist, Daniel Waguespack, tastif for the defensé&3
Waguespack testified that all of the blood foundtla¢ Hines crime scene was type A
blood; there was ncevidence of type B blood on the samples obtainednfidines’s

home34 Waguespack noted that fieeund AfricanrAmerican pubic hairs on Hines’s bed

127 Id.
128 Id.
129 Id.

130 Id. at 197.

131 Id.

132 Seeid. at 198;accord id. at 12 (“This man obviously of somewhat dirty blondar
and is Caucasian.”); Floyd Exhibit 42 (BlaakdWhite Booking Photograph of John
Floyd).

133 Floyd Exhibit 45 at 202.

134 Id. at 204.
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sheets3> Waguespack also found hairs “[bearing] charactessof the Caucasion [sic]
race,” but Waguespadkund it unnecessary to include in his report “tikaticasion [sic]
hairs were found on the scene of a crime where ac&sion [sic] person was
murdered .36

The trial court judgesked Alan Sison to conduct additional analysesome of
the physical evidece found at both crime scenes. When Sison retitoereporthis
findings, Sison explainedhat several hairs were found on Hines’s bed shé€sbme
Caucasionlike [sic] grayish hairs, and . .. some black pubairs or dark pubic hairg3”
Sison testified that he did not have enough hamfithe crime scene to properly compare
it with Floyd’s hair138 Sisonalso explainedhat he could not comparte African-
American hairdrom each crime scenbecause the hafoundat the Hines crime scene
was pubidhair, while the hair found at the Robinson crimerse was head hail?? There
was no way to analyze whether the haitexe similarbecause the specimens came from
different areas of the body?

Patricia Daniels, a Medical Technologist with thdegansParish Coroner’s Office,
testified next. Daniels tested an “oral swab,” “oral smear,” t@&cswab,” and “rectal

smear” collected from the Hines crime sceradl of which testednegative for seminal

135 Id. at 20507.
136 Id. at 208.
137 Id. at 340. Hines was 57 at the time of his deathoydExhibit 7.

138 Id. at 341.

139 Id.

140 Id.
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fluid and spermatozo#! Daniels tested the same typessefabs and smears collected
from the Robinson crime scen®. Robinson’s rectal swab was positive for seminaitfju
and his rectal smear was positive for spermatdzééccording to Daniels, that theavab
and smear testedositive indicated that the specimen was “relagivieesh™only “a
couple of hours” old44 Daniels also conducted a “secretor test’tberectal swab and
determined that the seminal fluid belonged to asparwith type A blood4> Daniels
testified that if a “secretor” with type B bloodike Floyd, had recently had sex with
Robinson and expelled seminal fluid, Daniels shol#éle found evidence of that, but
testing confirmed that the fluids at the scene werly from a person with type Ablood®
Daniels also analyzed Robinson’s blood and deterndhithet he had type O bloedhe
same type as the blood found on the hotel bed sregthe blue cap from the hallwéy

At this point, the judge asked Daniels to test Elsyplood again to determine his
blood typel48 After Daniels conducted amlver blood test of Floyd, she confirmed that

Floyd has type B blooé#?®

141 Id. at 212.

142 Id. at 213.

143 Id.

144 Id.

145 Id. at 21516.

146 Id. at 21617.

147 Id. at 213.

148 Id. at 21718.

149 Id. at 238.
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Gladys McKinney, the security guard from the Faimhdlotel, then testified30
According to McKinney, she attempted to report sgean AfricarAmerican man
runningfrom the rear of thaotel, but “nobody paid attention to [her]”and NDRlidnt
believe [her].?51 McKinney testified that as she was working in therlg morningof
November 28, she heard the bell of the serviceagmvand heard someone running;
McKinney then saw “the marunning close by ... he turned around, turnetided kept
going.”52 McKinney also testified that the man was AfricAmerican and that he was
not wearing a hats3

Floyd was the final defense witness to test¥yRegarding Floyd’s whereabouts at
the times of the murders, Floyd testified that 8@, he was “working in California in
different places and doing odd work here in Newe@ris.?>> On or about November 20,
1980, Floyd left California to return to New I@ans by bus, and he stopped in multiple
cities along the wayk® Floyd testified thathe bus trip between each ci$pan Francisco
to San Jose to “Hollywood” to San Antonio to Houstdook several hours, and in some

cities, Floyd missed the next available bus becalséwas out drinking®*7 Floyd

150 Id. at 220-21.

151 Id. at 222.

152 Id. at 223.

153 Id. at 224.

154 Id. at 239.

155 Id. at 244.

156 Id. at 245.

157 Id. at 24549.
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estimated that he arrived in New Orleans on Noveniearound lunchtime and stayed
at the bus station for a couple of hours becaudegtéis luggagé>® Floyd testified that
when he finally left the bus statiphe went straight to the Louisiana Purchase Bat an
“started drinking.® Defense counsel introduced into evidence some oyd® bus
tickets to support his testimony. Floyd testifigxht on Thanksgiving, November 27, he
went to the Louisiana PurchaBar’s “Thanksgiving party?® He spent the night with
either Byron Gene Reed or his friend Morris, andewlhe left the next day he went back
to the Louisiana Purchase Bar to meet his friend,@ae bartendeié!

Floyd saidthat on the day Detective Dillman and Officer Redirrested him, he
had been drinking at the Louisiana Purchase Bacesbefore noorié2 Floyd also took
Quaaludes when he woke up that morniffgAccording to Floyd’s testimony, Detective
Dillman and Offcer Reilly “drank with [Floyd] for a long time” anblought Floyd “five or
six beers.®4 Floyd also testified that, during his interrogatjdre insisted he was not
involved in the murders of Hines and Robinsamd “that’s when [Detective Dillman]

started feating him.165 Floyd recalled Detective Dillman “slapping [Floydih the side of

158 Id. at 250.

159 Id at 251.

160 Id. at 256.

161 Id. at 25658.
162 Id. at 26162.
163 Id. at 264.

164 Id. at 262, 265.

165 Id. at 270.
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the head,®6 “kicking [Floyd] on the side of the head with hi®dis,?67 and “knocking
[Floyd] off his chair on[to] the floor¥8 Floyd also said that Detective Dillman
“threatened to put [Floyd’s] head through the bneall and throw [Floyd] out through
the window.69 After that,Floyd testified he began responding “yes” to all of Detective
Dillman’s questions about the murdergzor example, according to Floyd, Detective
Dillman asked, “did [you] meet them on Bourbon &freand [Floyd] said, ‘Yes, | met
them on Bourbon Street[,]” or Detective Dillman 6wld say something and [Floyd
would] say, ‘Yes, that's the way it happen®#? Floyd said he began complying with the
officers because he “was scared” of “get[ting] édl or messed up” On cross
examination, Floyd testified that he “never killedbbody [sic] in his life,” but that
occasionally, he “talked about” killing peapWwhile he was out drinking?

In his testimony, Floyd denied that he boasted alkilling Hines orRobinson
As noted, Byron Gene Reed, an acquaintance of FHpyaktifiedwhenherefused to give
Floyd money, Floyd said that “he'd take care of §dg¢like he did the one at the

Fairmont.?73 Steven Edwards, owner of the Mississippi River Bastified that when he

166 Id.

167 Id. at 272.

168 Id.

169 Id. at 27172.

170 Id. at 273.

171 Id.

172 Id. at 295.

173 Id.
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tried to keep Floyd out of his bar, Floyd respond®bn't come fucking with me. | already
wasted one person.” Edwards then said, “Who? Bihes?’ And [Floyd] said, ‘Yeah, on
Governor Nichol[l]s.™" The trial court judgaskedFloyd:
You said that you talked about killing people witthers. What about the
conversation Mr. Reed testified tByron Gene Reed? Did that conversation
takeplace as he said it did, that you told him afteoafrontation about the
guy at the Fairmont?

A No, sir, | never did say that to him. | cussed haat on the street but
| never told him that.

The Court: You never told him about wasting a guy at therfant?
A No, sir.
The Court: Never said that?

A I think he got that from the guy who owned the Misgpi River Bar,
because they were good friends.

The Court: Do you think he came in here and lied about that?

A Yes, sir, he’s good about lyingbeen knowing him for a long tim&>

Floyd also testified about his walk to the Chartitgspital Detoxification Center
with Harold G.Griffin. Floyd said that héearned othe Robinson murdewhen he saw
his friend reading an article about it in the NoJsan 28 evening edition of the Times
Picayunel’® Floyd then testified thatconsistent with Griffin’s account of their

conversatiorFloyd asked Griffin if he had “heard about theikif) at the Fairmont?]]

174 Id. at 5556.

175 Id. at 29899.

176 Id. at 32930.
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And [Griffin] said, No,”he hadnt, and th&tall | told him.”1’7 The trial court judge then

asked Floyd:

Did you tell Mr. Griffin, according to what he teéf¢d, that you said to him
that you wanted to go to Charity Hospital to Detmecause going to Detox
would be the next best thing for beimgcountable for doing something
wrong?

A | didn't quite put it like that. I just told him #t most mental people
in New Orleans-

The Court: John, did you believe that you had done somethingng?
A No, sir.

The Court: And what were you talkingbout then when you discussed
that with Mr. Griffin?

A | was just talking about my health, is what | watking about.

The Court: What were you doing wrong with your health? You
testified. . .that you might have had a drinking problem, but ysig] that
you dont really think that anything really was wrg@with you then.

A Well, sometimes my drinking gets out of hand, anldalve to go to
Charity and get straightened out.

The Court: Was it out of hand then?
A Well, yes, it was.

The Court: Did you do things when your drinking got out of handttiau
thought were wrong at a later time?

A Not nothing[sic]. | can remember everything that | did while | was
drinking.

The Court: John, we're talking about a very serious mattereh&pu saw
the picdures of those two men. Did you have anything tontd that?

A No, sirl7s8

177

178

Id. at 330.

Id. at 332.
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The State called NOPD Officelohn Reilly as a rebuttal witness. Officer Reilly
testified that, during Floyd’s interrogation, Floyeas alone in an office with Detective
Dillman for approximately twentyive minutes!’® Officer Reilly said that he could not
hear the conversation between Detective Dillman &hayd, but that he was “sure if
[Floyd] had been beaten, cajoled, or threatenedylvatever, [Floyd] would have had
marks on him.®0 Officer Reilly also testified that he bought Floyane beer” before
arresting him outside of tHeouisiana Purchase Bar and that he was sure tlegtdhared
“only one round.1

At the close of the casen January 6, 1982hetrial courtjudge found Floyd not
guilty of theseconddegreemurder ofRodney Robinson, but guilty of the secofuégree
murder of William Hines. On January 21, 1982, thelge sentenced Floyd to life
imprisonment without the benefit of probation, ples@r suspension of senten®é.

D. Floyd’s New Evidence

In his habeas petition to this Court, Floyd ass#ntd an invesgation into his case
by Innocence Project New Orleans (IPN@as uncoveredsignificant exculpatory
evidencaunknown tathe convicting judge at trigdk3 Floyd’s new evidence is summarized

below.

179 Id. at 348.
180 Id. at 349.
181 |d. at 356.
182 State Record, Volume |, page 3, Docket Master edatyed 01/21/1982.

183 R. Doc. 1 at 30.
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1. Newly-Discovered Evidence inthe Hines Case
Floyd assert that the following evidence is relevant to thenes murdernewly-
discoveredand exculpatoryis4

Fingerprints at the Hines Crime Scene

Police found two, used whiskey glasses in Hinegramentand a bottle of whiskey
on Hines’s kitchen table. On September 29, 203 @ obtained copies of the NOPD
Latent Print Unit’s logbook and the envelope in whithe prints were stored?
Regarding prints on the bottle, someone notBidT VICTIM” and “NOT JOHN
FLOYD.”186 NOPD was unable to recover prints from the two gésds”

Affidavit of John Rue Clegg

According to Detective Dillman’police reportof the Hines murder“Mr. Clegg

stated that to his knowledge the victim was homasé¢xand frequently had seal

184 Floyd emphasizes that despite numeroeguests, beginning in 2004, the State
has been unable to produce any evidence from thedlimvestigation for DNA testing.
R. Doc. at 4950. During the investigation of the crime scenelige found African
American hairs on Hines’s bed sheets anddpings” from under Hines’s fingernails.
Floyd Exhibit 40. Apparently, the State was unatimldocate this evidence in 2004, and
it was likely destroyed by Hurricane Katrina in 2R0R. Doc. 1 at 6&69 &n.18.

185 R. Doc. 1at 32.

186 R. Doc. 13 at 1, NOPD Fingerprint Results). During an evidentidrgaring in
state court on Floyd’s postonviction relief application, there was some dispas to the
authenticity of the handwritten notes on the enpeland whether these notes actually
reflected theresults of any fingerprint analyses. Floyd Exhidif at 11922. NOPD
apparently reanalyzed the fingerprints and fingerprint companison 2011 to confirm
that Floyd was excluded as the source of the fipgats found at both crime scenes.
Floyd Exhilbt 80 at 1113.

187 Floyd Exhibit 6 at 3.
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relations with both black and white mal€8®’In an affidavit executed on June 14, 2008,
Clegg declares that this report “does not accuyateflect the information [Clegg] gave
Detective Dillman.89 According to Clegg’s affidavit:

[T]he subject of seper se did not come up during our interview and
[Clegg] did not tell Detective Dillman that Billféquently had sexual
relations with both black and white malefglegg] was never, in fact,
aware of the frequency of his sexual relations watiyone. [G2gg
told] Detective Dillman that Bilk taste was for black men as | knew
this to be true. . . . [Clegg] know[s] that Biltaste was for black men
because when [Clegg and Hines] were at gay barsdsli would
sometimes point out the men he found attrectand they were
always black. [Clegg] also saw BIll with black mem several
occasions. From [Clegg’s] observations, Bill waseaf attracted to
rough looking black men . . 199

Jupiter Documentary anBlood Warning Evidence

In 1998, Jupite Entertainmentinterviewed several people involved with the
investigations of the murders of Robinson and Hjnesluding CoronerMinyard and
Detective Dillman, for a potential A&Elocumentary®!l According to Floyd, some
statements made during these interviews eitheralenew information or contradict
evidence presented at tridDetective Dillman also authored a book about thedeus in
1989,Blood Warning: The True Story of the New Orleans Slasher. Details in the book
coincide with Detective Dillmas’statements to Jupiter Entertainment.

During Detective Dillman’snterview with Jupiter Entertainmenhe described

how he and Officer Reilly arrested Floyd:

183 Floyd Exhibit 3 at 6.
189 Floyd Exhibit 21 at 1.
10 |d. at 2.

191 Floyd Exhibit 31.
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We located him drinking in a bar ... and oncelegated him and identified
him at the bar wanade a conscious decision of rather than walking in
yelling police and having him pull a gun and whddé of people get hurt
that we would wait until the time was right wheneegything was perfect
before we arrested him. We went into the bar, wieoeddrinks. We started
drinking at the bar and actually befriended hMie started buying him
drinks. We had a code between myself and the other underauofficer at
the right point and time when we felt we could aplpend him and consider
the safety of allhe patrons. ... [T]hen finallyhenthat time came we made
the arrestl?2

According to Floyd, Dillman’s statement that he abfficer Reilly “started buying [Floyd]
drinks” contradicts trial testimony that they bought Fdognly one beer and that he was
sober when he confessed. According to Floyd, Hteement also supports his own
account of his arrestthat the officers bought him “five or six” drinkefore they arresd
him.

Detective Dillman also described Floyd’s interragatin his interview:

| spent hours with him. . .. Finally we got to tpeint, | think what finally

broke him was | showed him some of the scene phajogs and | think

when he, a lot of the times when he committed thesgders he was

drinking alcohol on top of PCP and | dont think Ineally realized the

damage that he had done, certainly he knew hedkdlemeone. . .. [Bjut |

don't think he knew the extent of the multiple stabunds, theslashing of

the neck . . . and finally when he did look at fotget which one | showed

him, I shown him one of the scene photographs amel af the bodies and

for the first time he dropped his head . . . andnthooked back to me and

hiseyeshad wdled a little and | knew | had him at that po#s3.
In Blood Warning, Detective Dillman recounted showing Floyd “twatbe grisliest shots”

of the Hines crime scene in an effort to “crack Hi##f. According to Floydevidence that

192 Floyd Exhibit 11 at 8 (emphasis added).
193 ld. at 9-10.

194 Floyd Exhibit 38 at 192 (Excerpts from John Dillma@iood Warning: The True
Story of the New Orleans Slasher (1989)).
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Detective Dillman showetim crime scene photos befohe confessed undermines the
theory thathisconfession was credible because it contained deadibut the crime scene.
Floyd contends that this evidence also supportpbstion that he was highly suggestible
and therefore vulnerable to police coercion.

Judicial Findings Regarding Detective Dillman

In 1987, approximately six years after Floyd costs® to the murders, the
Louisiana Supreme Court reversed a trialid®& admission of aconfession obtained by
Detective Dillmaninto evidence In State v. Seward, the defendant contended that
obtain his confession, his interrogatedsd by Detective Dillman-repeatedly hit him in
the head, kicked and hit him in the chest and bpalkhed him to the floor, and placed a
plasticbhag over his head. The officers also allegedly aheaed, swore and screamed at
Seward in an effort to elicit a confession.” 508. d 413, 415 & n.5 (La. 1987> An
officer also “slapped and threatened [the defenflah&t more beatings would be
forthcoming if he informed anyone of the prior beatingsd. at 416. The Louisiana
Supreme Court held that the defendant’s accoumiinterrogation, corroborated by a
co-defendant and a physician, “at the least premnderantly establishe[d] thae®ard

was beaten” and that Seward did not voluntarilyfess to the crimeld. at 419196

195 During a pretrial evidentiary hearing, the defendantState v. Seward testified
that Dillman started the beating and that Dillmaeémed to be the boss. He’s the one
who was doing all the hard hitting.” Floyd Exhil8f at 23.

196 Floyd also citeKyles v. Whitley, 514 U.S. 419 (1995), anstate v. Knapper, 579
So. 2d 956 (La. 1991), as relevant to his caseKyles, the U.S. Supreme Court reversed
a denial of a defendant’s habeas petition, whickeat®ed variou®Brady violations. 514
U.S. at 419. Detective Dillman was the lead dateabn the cased. at 428, and the Court
noted that, had the suppressed evidence been mtead “[t]he jury would have been
entitled to find (a) that té investigation was limited by the police’s unadi readiness
to accept the story and suggestions of a fi&éssrreliable] informant [and] (b) that the
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Assessment of Floyd by Dr. Gregory DeClue

In 2009, Dr. Gregory DeClue, a forensic psycholpggsamined FloydDr. DeClue
conducted various psychological tests, whicad not been developed at the time of
Floyd’s trial197 According to the results of Dr. DeClue’s testingpyd has a full scale 1Q
of 59, within the “Mentally Deficient (Mentally Ratded) range®® Floyd’s “perceptual
reasoning” skills score “was neathe cutoff between Borderline and Mentally
Deficient.”99 All of Floyd’s other scoresverbal comprehensiqgrworking memoryand
processing speed skilsare in the “Mentally Deficient (Mentally Retardexgnge.200

Dr. DeClue also found thaFloyd’s oral language, oral expression, listening
comprehension, and reading skills areaatecond or third-gradelevel, “comparable to

those of a 7 or 8-yearold child.”201 Dr. DeClueemphasizedhat Floyd’s“ability to

lead police detective who testified was either ldgsan wholly candid or less than fully
informed .. ..” Id. at 453.

In Knapper, the Louisiana Supreme Court found that the proden committed
a Brady violation by failing to disclose a police reporttioe defense. 579 So. 2d at 960
61. Detective Dillman had written the report thihé prosecution failed to discloséd.
at 958. The court’s opinion iKknapper, however, does not criticize or otherwise calbint
guestion the credibility or reliability of Detecaillman.

197 R. Doc. 1at 44.

198 Floyd Exhibit 63at 2. (Affidavit of Dr. Gregory DeClue). For tipairpose of this
order, unless quoting an external source, the Coses the term intellegctl “ability” or
“disability.” See Rosa’s Law, Pub. L. No. 14256 (2010) (changing legal references to
“‘mental retardation” to “intellectual disability”).

199 Id.
200 |d.
201 |d. at 3.
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understand and communicate with others is atualibe same level?®2 In addition,
during his examination, Floyd *“talked about, withnse pride,” that he developed greater
reading and writing skills while incarcerated otke last two decade®3 In his report,
Dr. DeClue emphasized that Floyd ‘yielded misleading questions more than the
average person does” and “shifted his answergn response to subtle pressure” more
than the average person dgés.

In analyzing Floyd’s intellectual ability, Dr. DeCu conducted certain
psychological tests tdetermine whether Floyd was meaningfully participgtin Dr.
DeClue’s examinationin other words, Dr. DeClue tested whether Floyd Waking it”
and therefore deliberately distorting the test testP> Dr. DeClue determined that Floyd
was giving his “bst effart” and trying to answer Dr. Dd@e’s questions correctBf6 Dr.
DeClués final conclusion, based on all of his testingsthat at the time officexobtained
Floyd’s confessions, Floyd “was extremely vulnemabd police influence and extremely

susceptible to police pressur®?

202 Floyd Exhibit 20 at 5 (June 23, 2009 Report of P®fogical Assessnd).
203 Floyd Exhibit 47 at 47.

204 Floyd Exhibit 20 at 4.

205 |d.at 2.
206 |d.
207 |d. at 10.
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2. Newly-Discovered Evidencein the Robinson Case
Floyd also asserts that the following evidence a®iinhg to the murdeof Rodney
Robinson is newly discovered and should be congidevith the other evidence of his
innocence in the Hines murder:

Fingerprints at the Robinson Crime Scene

Police found two drinking glasses containing alclmext to the bed in Robinson’s
hotd room. Police also found fingerprints on the pasger side of Robinson’s car and on
a glass, a cup, and a whiskey bottle inside thackeh On Septembe29, 2008, IPNO
obtained testesults for these fingerprints. All of the fingenpts on one of tk glasses
next to the bed belonged to Robins®¥8.Three ofthe fingerprints on the other glasse
noted not to belong to Robinson’s friend, David Hessy, or to Floyd@% The
fingerprints from Robinson’s car were labeled, “NOT . DAVID HENNESSY,” “NOT
VICTIM,” and “NOT JOHN FLOYD.™10

DNA Testing of Hairs at the Robinson Crime Scene

At trial, Floyd and his counsel knew that Africemerican haithat did not match
Robinsons had been found on the bloadained knit cap in the hotel hallway. Since then,
Floyd has learned thavielence recovered from the Robinson crime scenkided “two
hairs” found on the semestained tissue, “several small hairs” obtained flRobinon’s

bloody bed sheets, and “one hair”found on an espein Robinson’s hotel roo#t! DNA

208 Floyd Exhibit 13 at 3 (“I.D. 6 THRU 14 VICTIM").

209 Id.

210 Id.

211 Floyd Exhibit 16 at 2.
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testing excluded Floyd as the source of any of hiaérs22 Four of the hairs were
“‘consistent with one source,” and five of the hawsre “consistent with a secdn
source™that is, the hair samples belong to two differerbple213 All of the hairs “fall
into groups of profiles” belonging to someone wisd’African or AfricantAmerican.214
Floyd emphasizes that by the time he discoveredattditional hairs from th&obinson
scene, the State had lost or destroyedptingsicalevidence from the Hines scene, making
any comparison between the two impossiife.

Floyd contends that all of this newtliscovered evidence, when viewed with the
original evidence presented ttal, supports his position that he is actuallpatent of

the murder of William Hines.

. THE REPORT AND RECOMMENDATION

In his supplemental Report and Recommendation iiggrwhether the Supreme
Court’s holding inMcQuiggin v. Perkins afforded Floyd relief, the Magistrate Judge
concluded that Floyd “failed to make a convincinlgowing of ‘actual innocence’ as
required inMcQuiggin” and that therefore this Court should dismiss petition as
untimely2% |In arriving at this conclusionthe Magistrate Judge relied on the facts

articulated by the Louisiana Supreme Court in 833 opinion affirming Floyd’s

212 Floyd Exhibit 15 at 5.
213 Seeid. at 5.

214 Floyd Exhibit 18.

215 R.Doc. 1at 6869.

216 R. Doc. 67 at 3.
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conviction. In its opinion, he Louisiana Supreme Court emphasized that bottinmsc
were “active homosexual[s],” that Floyd maderimtinating statements to twoon-police
officers, and that Floyd confessed to both crimes.

The Magistrate Judge then explained that the Cetiask is not “to determine with
absolute certainty whethgretitioner killed William Hines . ... [R]ather theonly
guestion this Court needs to decide is whetheream th[e] evidence, it more likely
than not thatnoreasonable, properly instructed juror would findipener guilty beyond
a reasonable doubt! Nonetheless, in analyzing all the evidence, the istagte Judge
seemed to focus on absoluta®easoninghat the lack of physical evidence pointing to
Floyd “is not determinative,” “is not proof of p&bner’s innocence,” and “in no way
precludes petitioner’s presence” at the crime sséie The Magistrate Judge also
explained that, in general, “confessions are corirpglevidence of guilt,” and that “a
reasonable jurocould find that both of petitioner’s confessions were elble given
petitioner’s low 1Q and purportesusceptiblyto suggeson, [but that] another equally
reasonable juror could validly reach the contraspdusion.?1® Before concluding his
report,the Magistrate Judge noted that he “remain[ed] bled” by the facts of this

case220

217 R. Doc. 67 at 10.

218 Id. at 11.

219 Id. at 12.

220 Id. at 13 &n.27.
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Floyd objects to the R&R on five grounds. First, Floyd argues, the Magistrate
Judge failed to properly consider the overwhelmweight of evidence that Floyd is
factually innocent, as opposed to merely “not gyilof the Robinson murder. Second,
Floyd contends that, due to thelatedness fathe crimes, his factual innocence of the
Robinson murder indicates that he is also innoadrthe Hines murder. Third, Floyd
argueghat newlydiscovered evidendarther exculpates him as the perpetrator. Floyd’s
fourth and fifth objections are related: he argtiest the Magistrate Judge strayed from
the proper legal standard by requiring Floydctmclusively prove his innocencand

failed to consider dispositive case |&¥%.

I1l. LEGAL STANDARD

The Antiterrorism and Effective Death Penalty Adt1996 imposes a oRgea
statute of limitations periodn a prisonewho appiesfor a writ of habeas corpus from
federal court. 28 U.S.C. § 2244(d)(1). In “extrdmary” cases, however, a criminal
defendant whose habeas petition is untimely mayamae this procedural bar if he can
prove his “actual innocenceMcQuiggin v. Perkins, 133 S.Ct. 1924, 1928 (2013) (citing
Housev. Bell, 547 U.S. 518, 538 (20063%chlup v. Delo, 513 U.S. 298, 329 (1995)

“Actual innocence” does not require “conclusive sroation.” House, 547 U.S. at
553. Rather, a petitioner asserting his actuaboemce “must establish that, in light of
new evidence, it is more likely than not that n@asenable juror would have found

petitioner guilty beyond a reasonable doubltd’ at 53637 (quotingSchlup, 513 U.S. at

221 Seegenerally R. Doc. 68.

222 Id.
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327). In other wordsa petitionermust prove that it is more likely than not that any
reasonable, properly instructed juror would havesogwble doubtld. at 538.

The actual innocence standard encompatise=e important princigs. First, a
“credible [actualinnocence] claim requires new reliable eviderwdether it be
exculpatory scientific evidence, trustworthy eyavdss accounts, or critical physical
evidence-that was not presented at trialltl. at 537 (quotingschlup, 513 U.S. at 324).
Second, although a petitioner asserting his aatuaedcence must present new evidence,
the court’s analysis “is not limited to such evided' 1d. “The habeas court must consider
all the evidence, old and neumcriminating and exculpatory, without regard toether
it would necessarily be admitted under rules of &kibility that govern at trial.”ld. at
538 (quotingSchlup, 513 U.S. at 327). Third, the “demanding” actunalocence standard
“permits reviewonly in the extraordinary caseld. (citation omitted)see also Fairman
v. Anderson, 188 F.3d 635, 644 (5th Cir. 1999) (“[O]Jur precadeonfirms that the
mountain . .. a petitioner must scale in ordeptove a fundamental miscarriage claim
is daunting indeed.”).

“At the same time, though, the [actumnocence] standard does not require
absolute certainty about the petitioner’s guilironocence.”House, 547 U.S. at 538The
court must determine whether the facts of innoceswreeso atypical oremarkable that
“no juror, acting reasonably, would have voted itodf[the petitioner] guilty beyond a
reasonable doubt.McQuiggin, 133 S. Ct. at 1928 (citations omitted). In dosg the
court must “assess the likely impact” of “‘the ovraewly supplemented record” on a
jury and make “a probabilistic determination about wihegtsonable, properly instrtexd

jurors would dd. House, 547 U.S. at 538 (quotingchlup, 513 U.S. at 299).
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V. DISCUSSION

A. Floyd Did Not Unreasonably Delay PresentingSufficiently
“New” Evidence to the Court

The State contends that Floyd unjustifiabdlelayed presenting his actual
innocence claims to this Court and that the timofgrloyd’s habeas petition should
underminehe credibility of his actuahnocence clan.223

In McQuiggin, the Supreme Court held that there is no threstdildyence
requirement for a petitioner wishing to assertaarmlof actualinnocence to overcome the
applicable statute of limitations. 133 S. Ct. 88%36. Rather, “unexplained dml’ is
merely a factor habeas courts should considervalteating the reliability of a petitioner’s
proof of innocence.”ld. at 1935. A court should consider, for example, “how the timin
of the submission and the likely credibility ofpatitioner’s]affiants bear on the probable
reliability of that evidence."Schlup, 513U.S. at 332 3see also Dowthitt v. Johnson, 230
F.3d 733, 742 (5th Cir. 2000) (finding petitionersewlydiscovered evidence
“particularly suspect” because he presented orfigavits consisting of hearsay that were
inconsistent with the physical evidence).

Here, the timing of Floyd’s petition does not sersty undermine the reliability or
credibility of his newlydiscovered evidence. Much of the evidence (fingerpanayses,
DNA testing, and Dr. DeClue’s expert opinion) isiesccebased and therefore less
susceptible to manipulation by a petitioner “l[yjnim wait [to] use stale evidence.”
McQuiggin, 133 S. Ct.at 1936;see also Schlup, 513 U.S. at 324 (listing “excudgory

scientific evidence” as an example of “new relialdeidence”). As for the newly

223 R. Doc. 63 at 12.
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discoveredstatements by Detective Dillman and John Rue Cldgg State does not argue
that any of these people have died or otherwisenoanebut new evidence updarther
guestioning McQuiggin, 133 S. Ctat 1936. Notably, NOPD Detective John Dillmais
aligned with the State and thus has reason to concoct evidence tending to undermine
the State’s interest in Floyd’s convictionCf. House, 547 U.S. at 552 (notg that
“incriminating testimony from inmates, suspectsfoends or relations of the accused”
may have questionable probative valu8)milarly, Clegg was a close friend ofe of the
victims, and hasno apparent connection to Floyathich makesit unlikely that Clegg
would execute an untruthful affidavit in supportkbyd’s innocence.See House, 547
U.S. at 551 (crediting postonviction witness testimony when “the record ired&[d] no
reason why [they] would have wanted . . . to healpe[defendant]”);Schlup, 513 U.S. at
316 (finding “particularly relevant” newdpbtained affidavits by “black inmates attesting
to the innocence of a white defendant in a racialbtivated killing”). Thereforenone of
the new evidence on which Flogtependss facially unreliable, andhe Court does not
considerit to be so merely because was allegedly discovered years after Floyd’s
conviction.

The State also argueébat the “vast majority” oFloyd’s evidence is “not new, but
was available and in fact introduced at Floyd'sifrend that therefore the Court should
not consider it in its evaluation of Floyd’s actdahocence clain??4 As an initial matter,
this argument rests on a misstatement of the falets.example, the State contends that

“the lack of Floyd’s fingerprints at eithecrime scene was introduced lais trial and

224 Id. at 4.
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properly discounted?2> The record reveals, howevethat the word *“finger” or
“fingerprint” was mentioned only three times, naofevhich pertained to evidence found
at either crime scen®56

Additionally, the State argues that Floyd’'s “claimretardation” are not new
because Floyd originally pleaded not guilty by rea®f insanity and, following a “lunacy
hearing,” the court found Floyd competent to stanal.22” The Staé also notes thddr.
Marvin Miller, one ofthe doctors who evaluated Floyd, testifiedresponse to a single
guestionthat Floyd “may well have [been] vulnerable to evemimal coercion 228 Read
in context, Dr. Miller’s testimony was that Floydkabitual intoxication and drug
dependence (as well as his "homosexual activityt)icated that Floyd was vulnerable to

coercion. Dr. Miller explained:

225 Id. at 4-5.

226 Floyd Exhibit 45 at 209 (“Q: How specific can yoe lm comparing hairs? Is a hair
like a fingerprint?” “A: No, sir.”), 217 (“Q: You dint blood type the defendant, did
you?.. . How hard is that to do?” “A: To blood group tdefendant? You just have to
stick him in the finger.”), 333 (“Q: Don't you remreber when you were booked . . . they
took your fingerprints and they took a picture o” “A: Yes, sir.”), 334 (“Q: And you
remember they took your fingerprints and they gohe information about where you're
from and they took your picture, do you remieen that?” “A: Yes, sir, okay.”).

227 R. Doc. 63 at 5; see State Record, Volume 1, page 1, Docket Master edatgd
04/08/1981.

228 R. Doc. 63 at 6.
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[1]f, in fact, [Floyd] were intoxicated, en subclinically, this could have well

have [sic] made him vulnerable to even minimal od@n. | would say as

well that, given the lifestyle that he described/eg the fact that he was

pretty much dependent on other people and prettghmaccountablect

them as a consequence that that too would, in nryiop, provide him with

a degree of vulnerability to suggestions, coercjoresy likely greater than

the average person would have, or someone who wadiving in this

particular lifestyle, someone wlwas not abusing drs@nd/ or alcohol, and

someone who was not apparently involved in someal kol homosexual
activity.229
This testimony does not address Floyd’s mental capand what effect, if any, his
intellectual capabilities had olmis suggestibilityor vulnerability to police pressufy¢he
subject of Dr. Gregory DeClue’s expert opinion.. DeClue’s expert opinion is also based
on the results of psychological testing which dat existin 1982.

The State also describes Floyd’s newligcoveredevidence of additional hairs at
Robinson’s crime scene and the DNA testing of thha@&s as “absurd” because it is
“patently obvious” that AfricarAmerican hairs could not belong to Floyd, who isiteh
At trial, however, it appeared the only hair digeoed at the Robinson crime scene was
the head hair fond on the blue knit capthere was no mention of hair on the semen
stained tissue, on Robinson’s bloody bed sheetsnoan envelope found in Robinson’s
room. In addition, Floyd’s DNA testing does neothan merely exclude Floyd as the
source of the hairs; it points to a new, albeitdentified, suspedbecause the hairs came

from two different AfricarAmerican men: one presumably Robinson, and theroshe

man who was in his bed at somamt before hg death?30 SeeHouse, 547 U.S. at 54819

229 Floyd Exhibit 45 at 174.

230 Floyd Exhibit 18.
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(finding actual innocence when petitioner’s nemlligcovered evidence pointed to a
different suspect).

Regardless of the State’s opinion of what evideisc&mew” enough, if Floyd has
presented any “new reliable evidence,” which he,lths Court “must consideall the
evidence, old and new, incriminating and exculpatory, without regard toether it would
necessarily be admitted under rules of admissibiltat govern at trial.”ld. at 53738
(emphasis added)

B. The Combined New and Old Evidence Excludes The Pouslity

That Floyd Killed Robinson in the Manner Described in his
Confession and Strongly Sugests that Floyd Did Not Kill
Robinson At All.

The physical evidence found at the scene of Robigssdeath excludes the
possibility that Floyd killed Robinson in the mamrneescribed in his confession. The
same evidence strongly suggests that Robinsas mot killed by Floyd, and was instead
killed by an AfricanAmerican man with type Ablood shortly after Robamsand the man
had sex.

In his confession, Floyd states that he “wiped Jhlisk with a pi[e]ce of paper and
threw it on the floor.Z31 Detective Ricetestified at trial that he was “positive” Floyd dai
this.232 The statement matches the physical evidence astinds found it on the scene:

a tissue stained with seminal fluid was found nextthe bed33 Forensic analysis,

however, excludes the possibility that the semifiaid belonged to either Floyd or

231 Floyd Exhibit 9 at 2
232 Floyd Exhibit 45 at 109,

233 Floyd Exhibit 3 at 5.
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Robinson. The seminal fluid was produced by a mwih type Ablood234Floyd has type
B blood?35and Robinson had type O blodé. The conclusion that the tissue was not
used by Floyd is furtherdistered by new evidence that hairs found on th&ugsdo not
belong to Floyd but are rather African American in orighd’ This fact alone
demonstrates that Floyd’'s confession is inconsisteith the evidence found at the
Robinson scene and therefore does not accuratelcribe the circumstances
surrounding Robinson’s death.

A second clear factual inaccuracy in tRebinson confession involves Floyd’s visit
to Charity Hospital. Robinson was killed at appmoately 4:35 a.m. on November 28,
1980238 In his confession, Floyd describes his actions idmately following the murder:

After | left the hotel | ran to Bourbon Streettalk [sic] to this guy, | don't

know his name. | was talking to him about theikijs and | told him | had

just killed a dude. | asked him for help and hekone to Charity Hospital

to the DetoxificatiorCenter and then left39
This passage plainly suggests that Floyd went tar@ Hospital on the morning of the

28th, immediately following the murdeihisaccountsuperficially matches whatarold

Griffen told detectives months earlidfloyd spoke abouRobinson’s murder during a

234 Floyd Exhibit 45 at 197.

235 |d.

236 Id. at 213.

237 Floyd Exhibit 16 at 2; Floyd Exhibit 15 at 5.
238 Floyd Exhibit 2 at 1.

239 Floyd Exhibit 9 at 2.
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walk from Bourbon Street to Charity Hospit#P In reality, however, Hospital records
obtained by Floyd’s trial attorney confirm that fFtowas admitted t&€harity over 24
hours after the murder, on the morning of Novemd@p41

The remaining physical evidencesta further doubt on Floyd’s confession and
other alleged inculpatory statementMedical technologist Daniels testified that aadw
of Robinson’s rectum tested positive for seminaldl?42 The fluid was produced by a
man with type A blood43 According to Daniels, that the swab and smear tepusitive
indicated that the specimen was “relatively fresht most only “a couple of hours” ok#4
Hennessey, Robinson’s friend, told police that Rein left Hennessey's home in the
Lakeview neighbohood of New Orleanat 3:15 a.m.approximately ® minutes before
his death?24> The physical evidence therefore conclusively denmates that Robinson
had sex with a type A man within hours of his deathd—because the tissue was found
in Robinson’s room-suggests to a level of near certainty that the sesurred in
Robinson’s room. Furthermore, crediting Hennessagcount, the sexual encounter
with a man othethan Floyd occurred less tha® 8ninutes before Robinson’s death.

Hair and fingerprint evidece found at the scemsenuch of it new evidence

unavailable to the trial courtstrengthens the inference that someone other thaydF

240 Floyd Exhibit 3 at 4.
241 Floyd Exhibit 45 at 48.
242 ld. at 213.

243 ld. at 21516.

244 1d. at 213.

245 Floyd Exhibit 4 at 10; Floyd Exhibit 3 at2; R. Doc. 1 at 29 n.11.
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kiled Robinson. None of the considerable forensitdence found on the scene could
have been produced by Floyd. Fingents found on drinking glasses in Robinson’s room
and on the passenger side of Robinson’s car did match Floydks, Hennessyg, or
Robinsors.246 A DNA test revealed that hairs found on the tissbed sheets, and
envelope in Robinson’s room are not ditrtable to Floyc®4” The hairs were rather
produced by two different AfricasAmerican meng48

Perhaps most compellingly, the knit cap found bliggocontained type O blood,
matching Rolnson, and hairs from an AfricaAmerican man other than Robinsét?.
The cap was found approximateiynetyfeet from Robinson’s body, and was recovered
further down the hallway from Robinson’s room th#me body?5° In other words,
Robinson collapsed before he reached the point ailiee cap was found. This fact,
combined vith the type O blood and hairs on the cap, strosglggests that the cap was
worn by the killer, rather than Robinson, and ttteg killer was African American. This
inference is further supported by the account deheecurity guard GladgyMcKinney.
McKinney described an AfricaAmerican male with short hair running from the

premises with his right hand in his pocket and iogkback as if he was being followé&ef.

246 Floyd Exhibit 13 at 3

247 Floyd Exhibit 15 at 5.

248 Seeid.

249 Floyd Exhibit 3 at 6; Floyd Exhibit 10.

250 Floyd Exhibit 45 at 1556; Floyd Exhibit 6 at 13.

251 Floyd Exhibit 4 at 1112.
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According to the police report, Detective Rice kegéd at the time that “McKinney
witnessed the perpetrator of the Robinson Murdekimggood his escape&3?

To explain the evidence suggesting that a man atifi@n Floyd was in Robinson’s
room before the murder, the Magistratedge theorizedhat someone else’s presence in
Robinson’s rom “in no way precludes petitioner’s presence at aeddfht timé253 This
“different time” theory is difficult to square witthe evidence and Floyd’s confession. As
noted above, the physical evidence and Hennessmco®unt strongly suggest that
Robinsonhad sex with a man with type A blood in his rooradeéhan80 minutes before
his death. As a result, for Floyd’s confession to be truthftHe following sequence of
events would need to haveaurred over the span of thos@ Biinutes: 1) Robinson leaves
Hennesseys homi the Lakeview neighborhood of New Orleans, drivesck to the
Fairmont, parks his carearby and returns to his room; 2) Robinsondresses ankas
anal sex in his room with a man with type A blo@);Robinsondressesleaves his room
returns to his car, and drives to Bourbon StregRdbinson parks his car and walks to a
bar, where he meeftsloyd;254 5) the two men talk, and then go to the Pubb bathat
corner of Saint Ann and Bourbon Streé®s6) the two men stay in the Pubb bar fa

little while,” and then walk to another bar and getrink?256 7) the two men walk to

252 Id. at 12
253 R. Doc. 67 at 11.

254 Floyd Exhibit 9 at 2.

255 Id.

256 Id.
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Robinson’s car, drive back to the Fairmont, pagar the hotel on Common Stregétand
walk to Robinson’s room on the tenth floé¥ 8) Robinson undresses aftbyd uses the
bathroom?2599) Floyd partially undresseandRobinson performs oral sex on FloyéP,
10) Floyd wipes himself with a tissu@!111) Floyd stabs Robinsomultiple times and the
two men struggle, 12) Robinson staggers out ofrdmm and into the hallwayvalking
several feet before he collapses and d#<Lompleting this sequence in the time allotted
appears implausible, but even assuming that Ramnsuld have done all this in08
minutes, the “different time” theory cannot expldhme absencef Floyd’s semen on the
tissue, the AfricaPAmerican hairsand type O blood foundmothe knit cap, or McKinney’s
account of the fleeing Africahmerican man.
In short, the considerable physical evidence disced at the scene of Robinson’s
death,including evidencenever presented tdé trial judge, both contradickey detai
of Floyd’s confession and strongly suggests thay&did not murdemRobinson.
C. The Combined New and Old Evidence Greatly Underming the
Persuasive Weight of Floyd’s Confession and&vidence of his
Boastin the Hines Murder.

As was true of the Robinson scene, there is noighlsvidence linking Floyd to

the Hines scene. Instead, as with Robinson, hhraesvered from Hines’ bedsheets place

257 Floyd Exhibit 4 at 10.

258 Floyd Exhibit 9 at 2.

259 Id.
260 Id.
261 Id.
262 Id.
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an AfricanAmerican person in Hine¥ed some time before the murdé&s The only
other forensic evidence found on the scene, excgines’ own bloodwas a numbeof
fingerprintson a whiskey bottle discovered on Hines’ kitchen ta¥te These prints
matched neither Floyd nor Hing% further onfirming the presence @notherperson
in Hines’home sometime before his death.

Because othedearth of physical evidence linking him to the ceinfFloyd was, as
noted by the Magistrate Judge, convicted of mundgniines based only on his self
incriminating statementshis confession to Detective Dillman, and his alkégkreat to
Steven Edwards.As a result, theState's case rises and falls with these two piedes o
evidence: if no reasonable, properly instructed jurould conclude that this evidee is
persuasiveenough—on its own—to eliminateanyreasonable doubt that Floyd murdered
Hines then Floyd’s untimeliness esxcused based on a showing of actual innocence.

Floyd submits several pieces of nevdiscovered evidence that he contends
undercuts the reliability ohis inculpatorystatements and the credibility of police
testimony at his trial.See House, 547 U.S. at 5389 (“If new evidence so requires, [an
actud innocence claim] may include consideration of ttredibility of the witnesses
presented at trial.” (quotingchlup, 513 U.S. at 330)). This new evideresombinedwith
the old and new evidenckom the Robinson scerssignificantly undermines the

persuas/e weight of Floyd’s confession and alleged boagti

263 Floyd Exhibit 40.
264 R. Doc. 13 at 1, 3; Floyd Exhibit 80 at-13.

265 R. Doc. 13at 3.
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1. The Credibility of the Two Confessions is htertwined.

Despite Floyd’s alleged boastnd his confession to the Robinson murder, the
physical evidence at the Robinson scene, as nabede strongly suggests that Floyd did
not murder Robinson at allFurthermore, undisputedvidence directly contradicts
crucial and detailed elemesf Floyd’s story: Floyd’s claim that he wiped hinliseith a
piece of papenfter ejaculating and tlew the papeon the floor, and his claim that he
went to Charity hospital after killing Robinson.

Floyd’s confessiorio the Robinson murder is closely linked with hosméession to
the Hines murder.The two statementsvere taken one after the othend the two
accounts feature striking similaritiésé For instance, the Hines confession states, “l went
to the bathroom and when | came back, he was nakdtde bed.267 The Robinson
confession states, “I think | went to the bathroand | think by the time | got owtf the
bathroom he had his cloths [sic] o8 The Hines confession: “We both got into bed and
we had sex. Then he told me that he wanted to fuekand | went crazy. . .. | went
berserk.269 The Robinson confession: “He told me he wanted fick me aml thats [sic]

when | went berserk?’ The Hines confession: “l had a knife in my boot drstabbed

266 R. Doc. 1 at 4647 (charting the similarities between the two casfens).
According to police testimony, the officer officiptaking the statement transcribed what
Floyd said as he spoke. Floyd Exhibit 45 at 11MW06uld ask the defendarat question,
type the question, receive his answer, and thes the answer in it.”).

267 Floyd Exhibit 8 at 4.

268 Floyd Exhibit 9 at 2.

269 Floyd Exhibit 8 at 3, 5.

270 Floyd Exhibit 9 at 2.
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him a bunch of times. Then | ran out of the housd awent back down on bourbon st.
[sic] too [sic] the bar 271 The Robinson confession: “[l] pulled my ke from my left boot
and started stabbing him .. 1 pulled my pants up and ran out the room. After | left
the hotel | ran to Bourbon Street’?

Even discountingthe similarities between the confessiprand that they were
obtained together, a&asonable fact finder would conclude that the passteness of the
two statements is intertwinedIf Floyd was willing—for whatever reasorto falsely
confess to one murder, itfiar more likely that his other confession is false adlwThe
consideralke evidence tending to undermiritbe Robinson confession, therefodso
servedo undercut the Hines confession.

2. Floyd’s New Evidence FurtherUndercuts the Persuasive
Weight of the Hines Confession.

The persuasive weight of Floyd’'s confessiorthie Hines murder is further eroded
by Floyd’s new evidence of his own vulnerabilitydoercion andevidence suggesting that
Detective Dillmancoerced a confession by beating a suspeanother caseln support
of his claimedvulnerability, Floyd presets the expert opinion of Dr. Gregory DeClibg.
DeClue concludes that Floyd’'s deficierdognitive ability makes him “extremely
vulnerable” and “extremely susceptible”to policepsure or influencé?3 In June 2009,

Dr. DeClue determinethat Floyd hada full-scale 1Q of 59which places Floyd in the

271 Floyd Exhibit 8 at 3.
272 Floyd Exhibit 9 at 2.
273 The State hasot argued that Dr. DeClue’s opinion or methodol@gin any way

unreliable to the point of inadmissibility, and aview of his CV, report, affidavit, and
testimony, reveals he is waitedentialed.
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bottom 0.3 percentile of all adulég* At Floyd’s postconviction evidentiary hearing in
state court, Dr. DeClueestifiedthat the “cutoff for mental retardation is, typigalset at
70.7275 Floyd’s cognitve abilities in other areas, like verbal comprehensperceptual
reasoning, working memory, and processing speedewad in the “Mentally Deficient
(Mentally Retarded) range’ Floyd tested highest in perceptual reasoning, whease
scored a 7%77 See generally Steven A Drizin & Richard A. LeoThe Problem of False
Confessions in the Post-DNA World, 82 N.C.L. Rev. 891, 971 (2004noting that “[t]he
unique vulnerability of the mentally retarded toyplsological interrogation techniques
and the risk thasuch techniques when applied to the mentally regdrthay produce
false confessions is wetlocumented in thfalse confession literature'pr. DeClue noted
that Floyd’s scores on the Woodcedbhnson Tests of Achievemeht were comparable
to those ofa seven or eightyearold child. Dr. DeClue also emphasized that Floyd
reported “with some pride” that his skills in theseeas have increased since he has been
incarcerated over the last twenty yedfs.

The State argues that Dr. DeClue’s expert opiraa Floyd’s mental deficiencg
unpersuasive because “Floyd clearly had the meadaity to craft an alibi defense . .. as

well as to concoct a story about having been beam¢a confessing??’® The State

274 Floyd Exhibit 20 at 3.
275 Floyd Exhibit 47 at 45.
276 Floyd Exhibit 20 at 3.
217 d.

278 Floyd Exhibit 47 at 47.

279 R. Doc. 63 at 9.
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emphasizes that Floyd’s testimony “stretched 00 transcribed page&s® The State’s
argumentis circular becausat assumes Floyd’s guilt: if Floyd innocent then haeed
not have the ability téconcoct” a story at allFurthermore, a review of Floyd’s testimony
reveals that the State’s charactation of his testimony as “cogent and cohereist”
generous. At trial, Floyd often appeared confuaad had difficulty expressing himself
when answering straightforward questic§s.

Dr. DeCluealsofound that in addition to exhibiting mental defiaiey, Floyd is
highly suggestableFloyd’s test scores on the Gudjonss&unggestibility Scale and
Gudjonsson Compliance Scale indicate that Floyekltifis] to misleading questions,”
“shift[s] answers . .. in response to subtle puess’ and “compl[ies] with interpersonal
pressure from authority figures”more than the agerperson woulé82 Seealso Eugene
R. Milhizer, Confessions After Connelly: An Evidentiary Solution for Excluding
Unreliable Confessions, 81 Temp. L. Rev. 1, 14 (2008) (“Certain charaistcs common
among mentally retarded persons make them partigupaone to confess falsely. For
example, mentally retarded suspects are often ratdts by a strong desire to please
authority figures, even if to do so requires thenli¢@and confess ta crime that they did

not commit.”). According to Dr. DeClue, all of Bld’s test results support the conclusion

280 Id.

281 For example, the prosecutor, defense counsel, &edcourt repeatedly asked
Floyd to clarify whether when he said that his ba®lew Orleans on November 25, 1980,
arrived at “1:00 a.m.” meant one oclock in the morgior the afternoon. When asked if
he arrived in the afternoon, Floyd responded aféitively. When asked if he arrived at
“1:00 a.m.,” Floyd responded affirmatively. Flofkhibit 45 at 302304.

282 Floyd Exhibit 20 at 45.
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that Floyd is highly suggestibk83 Dr. DeClue also ruled out the possibility that Fdoy
was faking his cognitive abilities or otherwisetdiging the results on which Dr. DeClue
relied 284

Floyd’s evidence that he was vulnerable to coergsoparticularly relevant given
Floyd’s consistent allegations that he was bedefore he gavlis confession See State
v. Trudell, 350 So. 2d 658, 662 (La. 1977) (finding when aefent had “an 1.Q of about
60, or a mental age of about nine years . . . aasl@asily led and very suggestible . . . the
state had a heavy burden of proving, beyond a nmealsle doubt that [defendant’s]
confession was voluntary . . . trustworthy and pmeduct of a free and rational choice”).
At trial, Floyd testified that Detective Dillman l&pp[ed Floyd] on the side of the
head,?85"kick[ed Floyd] on the side of the head with hisdis,”286“knock[ed Floyd] off
his chair on[to] the floor287 and “threatened to put [Floyd’s] head through thiekowall
and throw [Floyd] out through the window®g® Floyd’s trial testimony is supported by
new evidence regarding Detective Dillmanfgatment of anothesuspect In Statev.
Seward, the Louisiana Supreme Court found that the dedgridhad preponderantly
established that he was beaten by Detective Dilldanng his interrogation. 509 So. 2d

413, (La. 1987). Seward’s description of his begtivas similar toFloyd's—Detective

283 Floyd Exhibit 47 at 50.
284 Id. at 4244, 76;accord Floyd Exhibit 20 at 2.

285 |d.

286 Id. at 272.

287 Id.

288 Id. at 27172.
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Dillman “repeatedly hit him in the head, kicked almitthim in the chest and back, pushed
him to the floor, and placed a plastic bag over head. The officers also allegedly
threatened, swore and screamed at Seward in art &ffelicit a confession.”ld. at 415,
n.s.

The State correctly argues that the Louisiana Songr€ourt’s finding, under a
preponderance of the evidence standard, that Deéebillman coerced a confession in
another case is far from conclusive on its ov&ut “a brick is not a wall and evidence of
Detective Dillman’s treatment of Sewasdpports Floyd’s allegation of physical abuse and
further erodes the persuasive weight of Floyd’'sfesgion.

3. The Evidence Undermines the State’s Argument that
Floyd’s Confession is Reliable Because Floyd Volueered
Specific Information About the Scene.

At trial, the State attempted to bolster the crddibof Floyd's confessions by
presenting evidend#at Floyd volunteered specific details about batime scenes. This
argument is weakened, however, by the substantideace that detectives, knowingly
or otherwise, provided Floyd with significant infoation about the crime scenes during
the combinedinterrogation. Perhaps most notably, Floyd's sta¢at regarding the
tissuein the Robinson case matches the physical evidesgeerceived by detectives at
the time of interrogatiorafter the tissue had been discovered but befordlbed type
had been compared to Floyabut not the scene as it actually existed. In otlwerds,
Floyd's apparent knowledge of this key detail at the tmhé&is confession went only as
far as what detectives already “knew,” even wheattbupposed knowledge would later
be contradicted by forensic analysis. See Garrett, supra, at 1059 (“[U]nless
interrogations are recorded in their entirety, dsunay not detect contamination of facts

).
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Similarly, Floyd’s confession about the position Hines’s body appears to
accurately describe a crime scene photo, but nostleme as actually found by police. In
the relevant photo, Hines’s whole body is showmdyon the right side of his bé& and
Floyd’s confession states, “[h]e fell on the flaoext to the bed. | got dresd and when |
left he was still lying there2®0 But, as Detective Dillman testified at trial, Hiredegs
were actually underneath the bed and [police] hmgdull the body out from it to check
the body for signs of injurie??? Detective Dillman statethat the photograph depicted
Hines’s body after it had already been moved beeathe photograph shows ‘“the
body. . . directly on the floor on the rightand side of the bed?2

Floyd’s description of a crime scene photo rathleart the scene itself ay be
explained by Detective Dillman admission, made oafer Floyd’s conviction, that in
order to “crack” Floyd, he showed Floyd photos oinkis’s dead bodyefore Floyd
confessed?3 This admission blunts the effect Bfetective Dillman’s testimony that

Floyd:

289 SeeFloyd Exhibit 41.

290 Floyd Exhibit 8 at 5.

291 Floyd Exhibit 45 at 92.

292 |d. at 93.

293 Floyd Exhibit 38 at 192 (“ selected two of the grisliestads: one depicting multiple
stab wounds, the smeared, dried blood everywherthervictim’s body . . . .”)accord

Floyd Exhibit 11 at 910 (“I spent hours with him. . . . Finally we gat the point, Ithink
what finally broke him was | showed him some of doene photographs....”)
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de<ribed the scene . . . vividly. He remembered tloa igate??4 He was

able to describe the position of the victim’s boHy was able to describe to

me the outlay of the victim’s apartmerglyen to detail the position of the

body where it felbff the bed295
Detective Dillman furthestatedthat Floyd “was able to describe the victim’s reside
and the surrounding area perfectlye inside of the residence, the living room, tlesk
the bedroom, even the position of the victim’s blotg,” which, according to Detective
Dillman, Floyd said was “on the chair in the bedm.é2°¢ But Floyd’s confession, which
Detective Dillman said he contemporaneously tramsa 297 says nothing about the
location of Hines’s clothing. Rather, when askddether he recalled what Hines did with
his clothing, Floyd responded tindressed and placed my cloths[sic] on the bed. Then |
put them on a chair. | went to the bathroom and whécame back, he [Hines] was naked
in the bed.29 Similarly, Floyd's supposed abilityto describe the “residence and
surrounding area perfectBP® is not reflected in the confession. According taath
document, when asked if he could “furnish . . egctipgion ofthe Hines residence,” Floyd

responded: “All | remember, is that it was on Gélicholls st [sic], near the river.”

Detective Dillman ingired further, asking “[d} you recall the interior of the

294 On this point, Floyd’s confession says only: “Wemnt throught [sic] a gate and
into his apartment.” Floyd Exhibit 8 at 3.

295 Floyd Exhibit 45 at 108.
296 |d.at 10809.

297 ld. at 111.

298 Floyd Exhibit 8 at 4.

299 Floyd Exhibit 45 at 108.
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residence?00 Floyd answered: “All | remember was thtdtere was a living room and a
bedroom.301

Finally, John Rue Clegg’s recent statementsasther doubt on both Floyd’s guilt
and Detective Dillman’s investigative practicess Woted above, Cleggrecent affidavit
alleges that, in contrast to Dete@iillman’s representations both in the police rgpo
and at trial, Clegg never stated that Hines “fremiiehad sexual relations with both black
and white males3%2 Rather, Clegg, according to his affidavit, told Betive Dillman that
“Bill's taste was for black men3®3 Clegg, as noted above, is a friend of Hised an
apparent stranger to Floyd, and has lived in Gerynsince 1970. He appears to have
little reason to concoct a story on Floyd’s behalfd his credible account therefore
provides an dditional reason to doubt Detective Dillman’s réligty. Furthermore,
Clegg’s statement regarding Hisiepreferences suggests that an AfricAmerican man,
rather than Floydkilled Hines. This inference is supported by theksng similarities
between the Robinson and Hines murders and themxdMvming evidence that Robinson

was killed byan AfricanrAmerican mand4 It is further strengthened by the forensic

300 Floyd Exhibit 8 at 4.

301 Id.

302 Floyd Exhibit 3 at 6.
303 Floyd Exhbit 21 at 2.

304 Indeed, State actors have consistently taken tis&ipa that Robinson and
Hines were killed by the same person. This assuonpdnimated the early
investigation.See, e.g., Floyd Exhibit 3 at 5 (“It became evident to theéstigating
detectives . . . that the same person might pogbidlresponsible for the deaths of both
victims.”); Floyd Exhibit 11 at 4 (“As soon as | walked into [thelRnson] crime scene |
knew again from intuition and working these casearyin and year out | knew that we
had the same perpetrator.”). Detective Dillman egs to have maintained this belief.
Throughout his 1998 interview with Jupiter EntertainmeBgtective Dillman noted
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evidence at the Hines scene: AfricAmerican pubic hair recovered from Hines’s B&d
and fingerprints that matched neither Floyd nor édron the whiskey bottle in Hines’s
kitchen 306

4. Floyd’s Alleged Statement to Steven Edwards is similarly
unreliable.

As noted abovethe only evidence corroborating Floyd’s confesstonDetective
Dillman is his alleged admission to Steven Edwafdsyd allegedly told Edwards, owner
of the Mississippi River BottonBar, that he had killed a persé®’. When Edwards
suggested Hines’namEloyd responded “Yeah, on Governor Nichol[|p8#

Like the confession evidence, the persuasivenes&layd’s alleged boast to
Edwards isaffected by the presence of similar evidence inRodinson case. In that cgse
Reed, an acquaintance of Floydtestified that Floyd once threatened to “take cafe

[Reed] like he did the one at the Fairmoa%?” Floyd was apparentlyeferring to

that Floyd’s “rage” and poor judgment “cost two péotheir lives.” Floyd Exhibit 11 at
9, 12. Detective Dillman also commented, “theredsdoubt in my mind that he was
respongble for both, but since we convicted him of the ficase you know he is given
life[. H]e just would have been given double lifdd. at 11;see also Floyd Exhibit 38 at
253 (“[T]he Rodney Robinson case gathers dust imktade’s bottom drawer,
technicdly an ‘open’investigation, but no officer who wagd it believes the matter
unsolved.”). When Floyd appeared before the Lansi Pardon Board in 1995, then
District Attorney Harry Connick wrote a letter “stmgly urg[ing] that [Floyd’s] request
for clemency be denied” because Floyd “murdered Rodneyirmm” and “took the life
of two innocent victims in cold blood.” Floyd Extit 12.

305 Floyd Exhibit 40.
306 Floyd Exhibit 13 at 3.
307 Floyd Exhibit 45 at 556

308 Id.

309 |d.at 75
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Robinson, who was killed at the Fairmont Hotéf.a reasonable juror concluded that
Floyd did not kill Robinsonthe juror would be forced to conclude thRtoyd’'s statement
to Reed was alsfalse—either Floyd was falsely boasting or Reed’s retegllof the out of
court statement is unreliabldust asith thetwo confessios, the similarity of this boast
to the Edwardshreatlinksthe two statementpersuasive weighif Floyd falsely boasted
of killing Robinson, it is more likely that his dha to killing Hineswas fabricated as well.

The doubt engendered by the evidence in the Robircsse is compounded by
Edwardss inconsistentestimony regarding Floyd’s alleged statemeAt.trial Edwards
insisted that after Floyd said he had killed someedl) Edwards suggested Hirsasame,
and Floyd agreed and 2) Floyd offered further detail, by confirminlgat the murder
occurred on Governor Nicholls StreBt. At a pretrial evidentiary hearing conducted
several months earlienowever Edwardss testimony differed According to this earlier
account, Flog, ater being told he was barred from entering Edwés thar said:

“Well, dont get me ruffled.”[Floyd] said somethingio the point, I'already

wasted one guy,” or somethingnd | read it in the geer. | said, “Are you

talking about the guy around éhcorner?”And he said, “Yeah.”And that

was the extent odur wnversation.| said, “You know you @nnot go into

the bar.You arebarred. You have to stay out of it312

Edwards was then askedaifiyone “ever call[ed] the names of any individudlsing that

conversation 33 Edwards answered: “If we did, | might have mentidrill, and then

310 Id. at 5556, 7172.
s11 Id. at 58.

32 Floyd Exhibit 75 at 44.

313 Id.
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later when I read in the paper it was Bill Hin@&sll had been into my bar once or twic&#
Edwards further testified that he “didn't even thiabout” Floyd’s statements because
“[tlhat happens in the barroom business a lot..People come in and say things, 1 beat
the piss out of this guy down the stredtbrush it off. | just letit go ... .[SJometimes
it's true and sometimes it's no$®

Finally, Dr. DeQue’s findingsprovidefurtherinsight into thecredibility of Floyd’s
alleged boast.Edwards consistently statélsat he, rather than Floyd, raised Hires
“the guy around the corneras the person that Floyd “wasted.” Given Floyd’s
suggestibility and overall mental acuity, that Edds ratherthan Floyd allegedly
suggested Hines’name takes on additional sigmftea

D. No Reasonable, Properly Instruced Juror Would Likely Vote to

Convict Floyd of Murdering Hines Basedon Only His Confession
and Alleged Boast

Viewing all of the evidenchere—both new and old, exculpatory and inculpatety
the State’s case against Floyd for the murder afdsiistenuous.The Court finds, as an
initial matter, that any reasonable jurpresented witlthe Robinson murdeevidence
would conclude that it is highly unlikely that Fld\illed Robinson.The Court further
finds that thisconclusion would inform thpiror’s evaluation of the State’s only evidence
in the Hines murderthe confessionandstatement to Sten Edwards. A confession is
generally powerful evidence, and juries may be padsed to convict othe basis of only

a confession.See Murray v. Earle, 405 F.3d 278, 295 (5th Cir. 2005) (quoting Dri&in

Leo, supra, at 923. But, even discountinghe shadow cast by the similar Robinson

314 Id.

315 Id. at 4546.
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confessionthe specific confession at issuethns case isunreliable fothemanyreasons

outlined above. Floyd'alleged drunkerboastingprovides similarly thin evidence of
Floyd’s guilt. When further discredited by their association witle Robinson evidence,
Floyd’s flawed confession andlubious boast standing aloneagainst significant

exculpatory evidengeare insufficient to expel all reasonable doulmnirthe mind of a

reasonable juror.

In his recommendation, the Magistrate Judge colyentticulated the relevant
legal standard and ably applied it. Nonetheleébgs Courtdisagrees withtwo of the
Magistrate Judge’s core findings. First, as notedvah the Court finds that the
Magistrate Judge’s “different time” theory canngptain the overwhelming evidence that
an AfricanrAmerican man, rather than Floyd, killed Robins@econd, and relatedlyhé
Magistrate Judge’secommendatiomppears t@xaggeratéhe persuasiveness bloyd’s
inculpatory statementsa the mindof areasonablguror. Although the Magistrate Judge
is no doubt correct that confessions are “compeglénidence of guilt, perlps especially
in the mind of layurors,™16this Court finds that Floyd’s confessibmthe Hines murder
asdiscredited by its association with the false R@oin confession, Floyd’s vulnerability,
and evidencef Detective Dillman’s improper interrogatioechniques-s an especially
unreliable confession. Although lay jurors maydfithe aveage confession compelling,
the Court must make a “probabilistic determinati@@hcerninga hypothetical juror’s
opinion of the specific statements at issue in thisecadouse, 547 U.S. at 538 (quoting
Schlup, 513 U.S. at 299). For the reasons offered abidwve Court finds that such a juror

would not find Floyd’s confession or alleged botasbe compelling evidence of guilt.

316 R. Doc. 67 at 12.
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Accordingly,the Court concludes thangreasmable, properly instructed jurpr
evaluatingthis case with the requisite caution and ¢aveuld reasonably doubt Floyd’s
guilt ofthe murder of William HinesProof beyond a reasonable doubt is proofthat Isave
a juror “firmly convinced of the dendant’s guilt.” Federal Judicial Center, Pattern
Criminal Jury Instruction$1987);United States v. Williams, 20 F.3d 125, 129 n.5(h
Cir. 1994) (approving the FJC instruction on reasonalwebt). It is unlikely that any
reasonable jurowouldfind thatthe State'snurder caseises tahisdemandingtandard.
Floyd hasthereforepreponderantly established that no reasonable juafoer carefully
and impartially considering all of the evidence ulebfind him guilty beyond a reasonable

doubt.

V. CONCLUSION
Because Floyd has satisfied th®mndard necessary to overcome the untimeliness
of his habeas petition, the Court remands Floy@stpn to the Magistrate Judge for an

evaluation on the merits.

New Orleans, Louisiana, thﬂs,4_trl__ daySeptenber, 2056.

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE
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