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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

NEARY WILLIAMS CIVIL ACTION
VERSUS NO: 12-0816
SHRED-IT UNITED STATES MAGISTRATE

JUDGE KAREN WELLS ROBY

ORDER & REASONS

Before the Court is Defendant, Shred-It-USA, Iné.(§Shred-It”) Motion for Summary
Judgment (R. Doc. 56)seeking dismissal of all of Plaintiff, Neary Williams’ (“Williams”) claims
under Title VIl of the Civil Rights Act of 1964, as amended 42 U.S.C. 82@08e(q.and any other
applicable laws or statutory provisions. (Rd56-4, p.1). The motion is unopposed. The Motion was
heard on the briefs on Wednesday, October 2, 2013.

l. Background

Neary Williams? an African American male, commenced this Title VII employment

discrimination claim on Mah 28, 2012, against Shredtlalleging claims of racial harassment,

retaliation, retaliatory termination, failure to pay “last wages” and failure to pay oves@dr. Doc.

! 1n Defendant’s Motion for Summary Judgment, it contehdsit is improperly named “Shred-It” but that the
proper name is “Shred-it-USA, Inc.” as stated ab&exR. Doc. 56-4.

2Plaintiff waspro seat the time of the filing of this Motion for Summary Judgment. However, as of the present,
Plaintiff is now represented by counsgéeR. Doc. 61.

3Shred-It-USA, Inc., is an international company thatvides secure and confidential document destruction
services.
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29, p. 1-3, 11 4-8Williams also seeks liquidated damages for the failure to pay him for accrued
vacation tine, attorney fees, fringe benefits, back pay and damages for emotional distress.
Williams, a former Customer Service Representative (“CSRIlgges that he was hired by Defendant
on or around June 2, 2010, and remained emplaythdDefendant through January 2011, earning
$14.25 hourlyld. See alsap. 1, T 3.

Williams alleges that by July, his supervisor, James Moore, began harassing him based on his
race.SeeR. Doc. 29p. 2, 1 4; R. Doc. 56-2. Specifically, Williams alleged that Moore yelled at him,
wrote him up, followed him on his route and harassed him in other \8&gsid.Furthermore,
Williams and Moore were involved in a verlatercation on Septemb&0, 2013, which almost
escalated to a physical altercation. R. Doc. 56-3, p. 187. After this incident, Williams internally made
a claim of discrimination which was investigalgdthe Human Resources Department, and dismissed
as unfoundedSeeR. Doc. 56-3, p. 8, 118.

While neither the internal complaint or tmeéstigatory file are attached as exhibits, Shred-It,
through the affidavit of its District Manager, Robkarry Lee, (“Lee”) references the investigation,
the substance of Williams complaint, the reswitsthe investigation and the fact that it was
investigated by an African American who v&twred-It's Human Resources Advis&eeR. Doc. 56-

3, p. 8-9, 1118-20.

On October 4, 2010, Williams filed a charge of discrimination with the Equal Employment

* Plaintiff filed his initial complaint on March 28, 2012eeR. Doc. 1. Plaintiff filed two amended complaints,
the first on September 5, 2012dthe second on October 5, 20%2eR. Docs. 26, 29. The allegations if the first two
complaints do not substantially alter from tb@dleged in his second amended complaint.

® A customer service representative is an indivigteose responsibilities included driving company owned
shredding trucks, performing secure document destruction seaticknt sites, as wedk generating and maintaining
client relationships and sales for the comp&®sgR. Doc. 56-3, p.9, 1 21. AccorditgShred-It's policy manual, CSR’s
are also responsible for conducting themselves in agsiofeal and courteous manner, showing great concern for the
customers needs for security and preston of the material confidentiallizee Affidavitat 1 9.
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Opportunity Commission (“EEOC”), which is not disput&eaeR. Doc. 29, R. Doc. 56-3, p. 9, 121.
According to Shred-It, Williams alleged in the EE@harge that his supervisor “had yelled at him,
that Caucasian CSR'’s received overtime opporturtitiéise exclusion of African American CSR’s,
that African American employees were allegeautly assigned permanent driving routes, and that he
did not receive keys to the buildindd. at p. 9, 127%.

After he filed his EEOC Charge, Williams alleges that his supervisor “stepped up the
harassment by accusing [him] of stealing time and breaching sec8e8R’ Doc. 29at 1 5. Before
the filing of Williams’ EEOC charge, he had five write-upsfile, all by Moore; and after the filing
of Williams’ EEOC charge, he had four more, again — all by Md&ee.infran. 10-11. Between the
time he filed the EEOC charge and his termination,mace written warnings were issued by Moore
to Williams regarding his performance or violation of workplace policy. In the first instance, Williams
had allegedly not taken direction from Mephung the phone up on him, and was allegedly non-
responsive while on a route with a customer. Lee’s affidavit provides that on the second instance, an
employee of one of Shred-It's customers repoatethcident that Williams was rude and aggressive
towards a contract employee, and commented about his wages, which Shred-It believed constituted
a security breachSeeR. Doc. 56-3, 1 42.

In January 2011, Williams was terminated for allegedly soliciting business for his own
business, and not for the compar§eeR. Doc. 29. Williams disputes Shred-It's allegation that he
solicited business, and contends that he was actir@tyyin retaliation for having filed his EEOC
charge against thenSeeR. Doc. 29.Shred-It, on the other hand, contends that it had a legitimate

business reason to terminate Williams, which consisted of multiple instances of poor performance,

5The Court has not been provided with a copy oBE®C Charge. These facts are supported however, by the
Affidavit of Robert Lee, as cited abavEhe Defendant’s Answer also supports that the EEOC issued “right to sue letters
dismissing Charges of Discrimination “461-2011-00007 and 461-2011-00119 dated January 5, 20R2D@&e¢,
p.1. 12
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breach of security, discourteous conduct both before and after his EEOC &waigeDoc. 63.

Shred-It seeks a dismissal of Williams ’ claims of racial discrimination, retaliation, retaliatory
termination, failure to pay “last wages” and failure to pay overt®eeR. Doc. 29, p. 1-3, 11 4-8.
Shred-It contends that (1) Williams cannot establish that he was terminated due to race, but he was
terminated due to his poor performance which is a legitimate business reason; (2) he is not due
overtime wages, as they were paid in full; (3) he has not accrued vacation pay for 2011; and (4) Moore,
his supervisor, did not harass Williams because he is black, as he was equally rude to employees and
customers alike. The motion is unopposed.

Il. Standard of Review

Federal Rule of Civil Procedure (“Rule”) 56(a) states that a court may grant summary judgment
if “the movant shows that there is no genuine dispst® any material fact and the movant is entitled
to judgment as a matter of lawltl. A fact is “material” if resolung that fact in favor of one party
could affect the outcome of the suBee Anderson v. Liberty Lobby, In€77 U.S. 242, 248 (1986);
Poole v. City of Shrevepo91l F.3d 624, 626-27 (5th Cir. 2012).

“After the movant has presented a propexipported motion for summary judgment, the
burden shifts to the nonmoving party to shagngicant probative evidenckat there exists a genuine
issue of material fact.Hamilton v. Segue Software, In232 F.3d 473, 477 (5th Cir. 2000) (citation
omitted). Here, “the nonmovant must go beyondilkadings and designate specific facts showing
that there is a genuine issue for tridlittle v. Liquid Air Corp, 37 F.3d 1069, 1076 (5th Cir. 1994).

Although the Court must resolve factual disputdavor of the nonmovant, the nonmovant must show

’ Plaintiff's complaint is somewhat vague as to vaeetor not Count | is based on harassment or racial
discrimination, or both. However, the Court finds that beedlaintiff states that he was “harrass[ed] based on race”
and subject to allegedly being screamed at, written ugcdiodzed on his CSR routes, harassment is alleged in Count
I. SeeR. Doc. 29, p. 1. Because Defendant has not moved thig © consider the merits of the Plaintiff's harassment
claims, any potential harassment claims of the Plaintiff are not the subject of this Order and Reasons.
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more than “some metaphysical doubt as to the material fad@tSushita Electric Industrial Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (198&ee Little 37 F.3d at 1075 (same).

In considering a summary judgment nootj the Court may consider “the pleadings,
depositions, answers to interrogatories, and admissiorige, together with the affidavits.” Rule
56(c); see Celotex Corp. v. Catret77 U.S. 317, 322-23 (1986). “A court may consider only
admissible evidenda ruling on a summary judgment motiorMersch v. City of Dallas, Texa207
F.3d 732, 734-35 (5th Cir. 2000) (emphasis added). riksss presented in a statement of contested
or uncontested facts “are not competent summary judgment evidéetgdpolitan Wholesale
Supply, Inc. v. M/V Royal Rainbpd?2 F.3d 58, 61 & n.3 (5th Cir. 1994) (quotiAgbott v. Equity
Group, Inc, 2 F.3d 613, 619 (5th Cir. 1993). The Court may consider the admissibility of summary
evidencesua sponte Bellard v. Goutreaux675 F.3d 454, 460-61 (5th Cir. 2012).

The summary judgment standard in an employment discrimination matter is premised upon a
burden-shifting analysis frodMcDonnell-Douglas Corp. v. Greedl1 U.S. 792, 802 (1973), and its
progeny. Thereunder, the Court must first determine if the plaintiff has establsed daciecase
of discrimination, sufficient to raise an inference of discriminatidnat 802;Swierkiewicz v. Sorema
N.A, 534 U.S. 506, 510-11 (2002) (finding that in Title VIl actiongima faciestandard is used for
evidentiary purposes on summary judgmeRopvell v. Rockwell Int'l Corp.788 F.2d 279, 285 (5th
Cir. 1986) (“TheMcDonnell-Douglagormula . . . is applicable . . . in a . . . summary judgment
situation.”)®

“Establishment of grima faciecase in effect creates a presumption that the employer

unlawfully discriminated against the employe&exas Department of Community Affairs v. Burdine

8admittedly, Swierkiewiczhas been widely distinguished by other circuits in the wak@edf Atlantic v.
Twombly 550 U.S. 544 (2007), addhcroft v. Igbal556 U.S. 662 (2009). However, the Fifth Circuit has not yet joined
these other circuits in distinguishing or otherwise limiting the holdirgwiérkiewicz
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450 U.S. 248, 254 (19819eeTurner v. Kansas City Southern Railway (&¥.5 F.3d 887, 893 (5th
Cir. 2012) (citingBurding. “The facts necessarily will vary in Title VII cases, and the specification
above of the prima facie proof required fronp@sdent is not necessarily applicable in every respect
to different factual situations.McDonnell 411 U.S. at 802 n.13. “There is no doubt that vague or
conclusory allegations of discrimination or hes@ent are not enough to survive summary judgment.”
Huckabay v. Moorel42 F.3d 233, 241 (5th Cir. 1998).
lll.  Analysis

Williams alleges in his complaint that hessdiscriminated against and ultimately terminated
as a result of his supervisor’s hostile abrasiveness towards him, which included providing Caucasian
CSR’s with overtime opportunities, filing unfounded disciplinary warnings, and subjecting him to
more frequent quality security control checks. He further alleges that he was denied accrued vacation
pay. SeeR. Doc. 29

Shred-It filed the subject motion contending talliams’ discharge was not due to his race,
but instead his poor performance. Shred-It furthegai that Williams was not subject to an adverse
employment action such that Count | should be dismisSeéR. Doc. 56-4, pp. 2-3.

Title VII provides in relevant part thait ‘shall be an unlawful employment practice for an

employer to ... discriminate against any individuih respect to his compensation, terms, conditions,
or privileges of employment, because of such imtliai's race, color, religion ... or national origin.”
42 U.S.C. 8§ 2000e-2(a)(1). To prevail on a discrimination claim, Williams must show, by
preponderance of the evidence: (1) he is a membeepodtected class; (2) he was qualified for his

position; (3) he suffered an adverse employment action; and (4) he was treated less favorably than a

*Williams attempts to divide his race discriminatioaii from his harassment claim. Defendant’s have only
moved for summary judgment as to the race-discriminatiomdaaserted in Count I. Therefore, the Court construes
Count | race discrimination and harassment claims as tparate and distinct claims. The Court shall only issue an
Order on the merits of the race discriminationralaivhich was raised in the subject motion.

6



similarly situated employee who is not a member of his protected klaBannell-Douglas Corp.

v. Green411 U.S. 792, 802 (1973)heprima faciecase is necessarily a flexible standard that must
be adapted to the factual circumstances of the casmér v. Kansas City Southern Railway &5
F.3d 887, 892 (5th Cir. 2012) (citations omitted).

A. Prima Facie Case

Here, the parties do not contest the first aDonnell-Douglagactors: (1) that as an African
American, Williams is a member of a protected clas¢hat (2) he was qualified for his job position.
SeeR. Doc. 56-4, p. 5-6. Shred-It contends howevet Williams’ race discrimination claim fails
because he has not suffered from an adverse employment 8et#h.Doc. 56-4, p. 3.

For purposes of a Title VII discrimination afaj “ ‘adverse employment actions include only
ultimate employment decisions such asing, granting leave, discharging, promoting, or
compensating.”Turner v. Novartis PharmaceuticaNp. 10-0175, 2011 WL 901022, at *5 (E.D. La.
Mar. 11, 2011); (citing/icCoy v. City of Shrevepor92 F.3d 551, 559 (5th Cir. 2007)(quotiBgeen
v. Adm'rs of Tulane Educ. Funa84 F.3d 642, 657 (5th Cir. 2002)). An adverse employment action
for purposes of Title VII does not include decisions made by an employer that serve only to limit an
employee's opportunities for promotion but do afd¢ct his job duties, compensation, or benefits.
Banks v. E. Baton Rouge Parish Sc.,B&0 F.3d 570, 575 (5th Cir. 200B)avis v. Miss. Transp.
Comm'np618 F. Supp.2d 559, 564 (S.D. Miss. 2009). Title VIl also does not intend to include other
employment-related decisions that may “havenedangential effect on an ultimate employment
decision, but are not ultimate employmdatisions in and of themselvesléffrey v. Dallas County
Medical Examiner37 F. Supp. 2d 525, 529 (N.D. Tex. 1999); (cifitattern v. Eastman Kodak Co.

104 F.3d 702, 707 (5th Cirgert. deniegd522 U.S. 932 (1997).

The Fifth Circuit has provided several exampiésallegations that do not amount to an



ultimate employment decision. For example, hostility from fellow employees, having personal items
stolen and the aftermath of such behavior doesamaiunt to an ultimate employment decision.
Jeffrey 37 F. Supp. at 528)attern,104 F.3d at 707. Denial of “administrative complaints and internal
grievances,” as well as informal criticisms,abranging an employee’s woschedule ohours are
“merely administrative decisions” that do not constitute an “ultimate employment decision as
contemplated by Title VII.'Id. See Benningfield v. City of Houstob57 F.3d 369, 377 (5th Cir.
1998). However, formal reprimands that leadtéomination or directly effect an employees
compensation and or benefits, may constitute ultimate employment dedidions.

Here, Williams alleges that he was “screahat. . . [written up, through disciplinary and
performance-based written warnings] and followed [i.e., subjected to ‘quality control security checks,’
while performing] his route,” which ultimately led to his terminati®aeR. Doc. 29, p. 1, 14; R. Doc.
56-4, p. 6. However, Shred-It argues that on eight prior occasions, Williams was written up for
company policy violations.

Shred-It provides documentation that Williamswaitten up for failing to complete his route
per the complaint of a co-worker, that he éitiedd poor behavior regarding a payroll issue, and for
laying down on the jol. He was written up for complaining to a customer about his job, being
involved in an intense verbal altercation with James Moore, his supervisor, failing to completely shred

a customer’s documents, and leaving them on thg@aoyntruck, which also allegedly constituted a

10 SeeR. Doc. 56-3, p. 11, T 27-29; pp. 181, 183, 185.August 4, 2010 — written complaint filed by
co-worker for failing to complete his route; (2) Augusta@].0 — written complaint made by sales and office coordinator
concerning Williams's behavior regarding a payroll iss{8); August 23, 2010 — supgsor notified that Williams
failed to answer phone calls and was lying down on boxes ahitee job. Supervisor allegedly told Williams to return
to work but Williams refused.
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security violation'!

Williams was also written up for failing to finish a majority of his route, on one day, requiring
the company to assign a co-worker to assist him. When his supervisor inquired about the incident, he
stormed out of the roof.Additionally, Williams was written up when a customer alleged that
Williams was rude and aggressive, which allegedly made one of its employees uncomfortable.
Finally, Williams allegedly gave his personal business card to solicit one of Shred-It's customers, for
his own business, contrary to company potity.

Based on these reprimands, Shred-It contehds Williams did not suffer an adverse
employment action as all of these warnings @ndomplaints are “writ@ips” thatdo not fall under
the purview of Title VII's “ultimate employment decisiorSee Cosgrove v. Greater New Orleans
Expressway Com’'r},998 WL 915861, at *9 (E. D. La. Dec. 30,1998); quotitettern,104 F.3d at
708.

The Court finds that Shred-It seems to conflageissue of an adverse employment action and
legitimate business decision. There is no disputesinecord that Williams was ultimately terminated.

However, there is conflict regarding the reason Shiretminated Williams. Nonetheless, this Court

YSee id. at p. 12 T 30-31; p. 187, 20002-03. (4) September 1, 2010 — Williams mistakenly called into
Defendant's branch office and was heard complainirgdastomer about being unhappy in his current employment
position; (5) September 30, 2010 — engagedtibal altercation which turned inpdysical altercation with supervisor
which required assistance being broken up; (6) Octobefl152010 — security breach for failing to shred documents
and leaving them in the company truck. See id, at p. 199-210.

A7) November 16, 2010 — Williams failed to finish the majority of his route, causing another worker to have
to take on extra work. When asked to meet about the incidéimitis supervisors, Williams abruptly stormed out of the
meeting. See id, at pp. 12-13, 11 32-34;189, 191, 193. See also R. Doc. 56-4, p. 2.

13See id.at pp.13-14, 11 35-36; see also R. Doc. 56-2, fovember 22, 2010 — One of Defendant's largest
customers reported and a written complaint was issuedsigéilliams concerning his tide, aggressive tone and
demeanor and indicating that he was making staff members uncomfortable.”

14See id, January 10, 2011 — another employee of Defendantes Wood, reported Williams gave a business
card for a personal outside business to one of Defendasttnwrs in violation of Defendant's conflict of interest
policies.
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finds that contrary to Shred-It's suggestion Witlis suffered an adverse employment action, as it
concedes that they fired himreetime in January 2011, which @&so confirmed by Williams’
complaint.SeeR. Doc. 29, 1 6.

B. Treatment of Similarly Situated Employees

Finally, in order to establish a prima facie case of discrimination, Williams must establish that
he was treated less favorably than a similarly situatggloyee who is not a member of his protected
classSee McDonnell-Douglas, suptahred-It contends that Williams has not and cannot point to any
comparator evidence. Shred-It further contends thate is no record evidence that any other
employee engaged in the same misconduct and was not terminated.

Williams alleges that by July, Moore, began harassing him based on hiSeeiReDoc. 29,

p. 2, 1 4; R. Doc. 56-2. Specifically, William#eged that Moore yelled at him, wrote him up,
followed him on his route and harassed him in other wagsidFurthermore, the evidence submitted
establishes that Williams and Moore wemedlved in a verbal alteation on Segmber 30, 2013,

which resulted in a screaming match between the parties. R. Doc. 56-3, p. 187. Shortly thereafter,
Williams allegedly reported this discrimination by filing an internal complaint with its Human
Resources Departmerd. p. 8, 18.

Lee, Shred-It's District Manager, states thtore was equally abrasive to his subordinates
without regard to rac&eeR. Doc. 56-3, p. 8-9. However, Lee’s affidavit fails to meet the requirement
of competent evidence of how similarly situated employees were treated. In order for an affidavit to
be admissible summary judgment evidenaapist be maden personal knowledgeset out facts that
would be admissible in evidence, and show that the affiacdngetentto testify on the matters
stated.Spring Street Partners-1V, L.P. v. Lai#80 F.3d 427 (5th Cir. 2013}jting Fed. R. Civ. P.

56(c)(4).See also White v. F0x70 Fed. App’x. 214 (5th Cir. 2012).
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In order for Lee’s affidavit to serve as competent testimony of how similarly situated
employees are treated, it would have to demorestinat Lee had personal knowledge of how Moore
treated similarly situated CSR’s in comparison to Williamsirner v. Kansas City S. Ry. C675
F.3d 887, 911 (5th Cir. 20123ee also Haskins v. Nichols@®0 F. Supp. 2d 712, 727 (S.D. Miss.
2012); Banks v. Leona Grp2010 WL 254960, at *2 (E.D.La. Jan. 19, 2016iting Leev. Kansas
City S. Ry. Co574 F.3d 253, 260 (5th Cir. 2009)o{ding that to show that other employees are
similarly situated, comparator evidence of other @ygés who were treated more favorably must be
“under nearly identical circumstances’, whiclsaisfied when * employees being compared held the
same job or responsibilities, shared the same gigpeor had their employment status determined by
the same person, and have essentially comparable violation histories™).

Lee’s affidavit purports to establish that Moore had an abrasive personality and poor
management skills ith all his employees due to his military training, and that his actions were not
targeted at Williams because of his ré&@eeR. Doc. 56-3, pp. 236-239. However, Lee’s affidavit fails
to state how he knows that Moore treated l#dtican American and Caucasian employee CSR’s in
the same manner, or that he had personal knowledge tresédid affidavit fails to point to a specific
instance in which he observed Moore’s handling of Shred-It's Caucasian CRS’s. Further, Shred-It fails
to present any other evidence that may be compeftéim¢ manner in which Moore treated similarly
situated employees. As a result, the Court finds that there is a genuine issue of material fact as to

whether there are similarly situated employebke were treated differently than Williams by Moore.

C. Retaliation (Counts Il and Il

Shred-It next contends that Williams claim of retaliation should be dismissed because it had
a legitimate business reason for terminating him.

Title VII provides that “[i]t shall be an unldw employment practice for an employer to
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discriminate against any of his employeeshecause he has opposed any practice made an unlawful
employment practice by this subchapter.” 42 U.$Q000e-3(a). In order to state a claim for
retaliation, Williams must allege (1) he was engaged in protected activity, (2) he was subjected to an
adverse employment action, and (3) there wamiaal connection between the protected activity and
the adverse employment actiavicCoy v. City of Shrevepor#t92 F.3d 551, 556-57 (5th Cir. 2007).
A Title VIl retaliation claim is also subject to tMeDonnell-Dougladurden framework. Séeurner,
2011 WL 901022, at *7; citingemaire v Louisiana Dept. of Transp. & Ded80 F.3d 383, 393 (5th
Cir. 2007).
a. Engaged in a Protected Activity

As to (1), “protected activities” include opposition of any unlawful employment practice, or,
in connection with a Title VII proceeding, making “a charge, testified, assisted, or participated in any
manner in an investigan, proceeding, or hearing3ee42 U.S.C. § 2000e-3(apouglas v.
DynDermott Petroleum Operations C@44 F.3d 364, 372 (5th Cir. 1998). The fact that a Title VII
complaint is ultimately proven fruitless is not #n&d of the inquiry; to satisfy the standard, Williams
must demonstrate only a “reasonable beliefittDefendant was engaged in unlawful employment
practices.Turner v. Baylor Richardson Medical Centdi76 F.3d 337, 348 (5th Cir. 2007).

Here, the parties do not contest that on September 30, 2010, Williams submitted a charge of
discrimination to Defendant's Human Resources Department, and additionally to the &¢eRC.
Doc. 56-3, pp. 8-9, 1 19, 121Defendant, by its own admission, had actual knowledge of Williams’

complaints. Accordingly, for purposes of summgmgudgment the Court finds that Williams has

5The Court has not been provided with a copy efEEOC Charge. These factre supported however, by
the Affidavit of Robert Lee, as cited above. The Defendant’'s Answer also supports that the EEOC issued “right to sue
letters dismissing Charges of Discriminatid$1-2011-00007 and 461-2011-00119 dated January 5, 201 R’ Bee.
7, p. 1. 1 2. However, Defendant atgt that “[it] does not have sufficient information to admit or deny when Williams
received those letterkl. Therefore the EEOC's investigatory findinlggve not been provided to the Court.
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satisfied the first element of hisima faciecase of retaliation.
b. Suffered an Adverse Employment Action

As to (2), the Court finds that Willian ;’'s employment was terminated on January 21, 2011.
As set forth above, the Court finds that termimais an adverse employment action for purposes of
Title VII. See Harrison v. Corrections Corporation of Amerid@6 F. App’x 40, 45 (5th Cir. 2012);
Kent v. Vicksburg Healthcare, LLQ012 WL 1556511, at *12 (S.D. Miss. Apr. 30, 2012)
(“[Dlismissal is obviously an adverse employment actionN)cCoy v. City of Shreveport92 F.3d
551, 559 (5th Cir.2007Yurner v. Novartis Pharmaceutica011 WL 901022, at *5 (E.D.La. Mar.
11, 2011) (Roby, M.J.) (“[A]ldverse employmentians include only ultimate employment decisions
such as hiring, granting leave, discharging, promoting, or compensating.”)

Here, the Court finds that there is no disph&t Williams was terminated, therefore the second
element of Williamsprima faciecase of retaliation is satisfied. However, the record shows that after
Williams submitted his complaint of discriminati pointing to Moore, Moore wrote three additional
warnings against him for performance issues. Whetiese write ups were the result of a legitimate
business reason or retaliation is a question of nahtiact, as the affidavit of Lee alone, is not
competent evidence to establish that Moore hadhaialror retaliatory motive when reprimanding
Williams. See e.g., Hyatt v. CNG Prod. Ct092 WL 329654, *4 (E.D. La. Nov. 3, 1998ee also
EEOC v. Premier Operator Serv’s., In€5 F. Supp.2d 550, 558-59 (N.D. Tex. 1990) (where the
Court denied Defendant’s Motion for Summary Judgment after the EEOC establstimd facie
case, on the grounds that the evidence presentbeé mecord did not resolve the genuine issue of
material fact as to whether Defendant’s assdéegitimate non-discriminatory business reasons for
implementing an “English Only” policy).

Therefore the Court finds that because ofdkistence of these material facts, Shred-It's
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Motion for Summary Judgment must be denied.

D. Count IV - Non-Payment of Earned Compensation “Last Wages”

Shred-It contends that Williams’ non-payment of earned compensation claim should be
dismissed because he had not accrued two weeks of vacation pay at the time of his termination.
Further, Shred-It contends that Williams was paid in full at the time of his termin&&eR. Doc.

56-4, p. 4. The evidence shows that when Williams was offered the job with Shred-It, his offer letter
provided that he would accrue “.84 days of vacatiompatth [he worked]” during the remainder of
2010.SeeR. Doc. 56-3, pp. 164, 172-74. The letter also provided that Williams would be entitled to
“up to 10 [ten] days at an agreed upon time for the period of January 1, 2011 until December 31,
2011,” which clearly pertained to his next year of employmdnt.

Williams’s employment began on June 2, 2010, and was terminated sometime during January,
2011.SeeR. Doc. 29, p. 2. Shred-It attached the time cards and payroll records of Williams, which
matched the pay stub records for the time he woigedR. Doc. 56-3, pp. 122-143, 145-160. The
time cards provided matched the payroll records for the time Williams worked. As of November 7,
2010, Williams had accrued nearly 36.96 hours of vacation pay, and had fourteen hours of sick time.
SeeR. Doc. 56-3, p. 136. On the November 21, 2010, payroll stub, Williams used and had been paid
for ten hours of sick and vacation time thahbd accrued, leaving a remaining balance of 30.04 hours
vacation pay and 14 hours sick tin.at 137.

The next payroll stub, dated December 5, 2010, indicated that Williams used and had been paid
for 60 hours of vacation pay, totaling $855.00, which left him with a negative balance of 16.88 hours.
Id. at 139. This was supported by Williams’s time cards, as Williams did not sign into his computer
from November 20, 2010 through December 5, 2010. Therefore, upon Williams’s termination, as

evidenced by his last payroll stub provided, a negative balance of 7.64 hours of vacation pay remained.
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Id. at 143. Therefore, the Court finds that Williawes properly paid for the vacation time he accrued
while employed for Shred-It for 2010. The Court fignt finds that for 2011, considering that Williams
was terminated in January 2011, he had not begandme actual vacation time for the 2011 year.
Accordingly, Shred-It's Motion for Summary Judgment as to Count IV, is granted.

E. Count V - Non-Payment of Overtime Wages

Williams’s complaint alleges that he was patid for overtime wages that were “due and
owed” to him.SeeR. Doc. 29, p. 2. Shred-It contends that Williams was paid in full for all overtime
hours he worked, therefore he is not owed any additional compen&sebh. Doc. 56-4, p. 15-17.

The payroll records show that Williams worked a total of 151.76 overtime hours in 2010 and
4.38 overtime hours in 2011, before being termina&eER. Doc. 56-3, pp. 140, 143. According to
Williams’s payroll stubs, he was paid overtime wages for the hours he worked during his employment
for Defendant.

Based on Williams time card records, which reflect that he worked approximately 126 hours
and 9 minutes in overtime hours, which is less thammount of hours his pay stubs indicated he was
paid overtime hours, the Court finds that therdesirly no question that Williams was compensated
for the overtime hours he worke®eeR. Doc. 56-3, pp. 122-143, 145-180 herefore, the Court finds
that as to Count V, Williams’ claim afwed overtime wages, Shred-It's Motion for Summary

Judgment is granted.

¥williams’ time cards provide that he worked overtime as follodusie 21, 2010 through July 2, 2010,
approximately 18 hours and 41 minutes of overtidudy 5, 2010 through July 16, 2010, approximately 8 hours and 7
minutes; July 19, 2010 through July 30, 2010, approximately 4 hours and 44 minutes; August 3, 2010 through August
13, 2010, approximately 15 hours and 36 minutes; Audgys2010, through August 27, 2010, approximately 11 hours
and 4 minutes; August 30, 2010 through 8eiier10, 2010, approximately 12 hoamsl 7 minutes; September 14, 2010
through September 24, 2010, approximately 3 hourss&8nuinutes; September 27, 2010 through October 8, 2010,
approximately 7 hours and 35 minutes; October 11, 20t6ugh October 22, 2010, approximately 14 hours and 7
minutes; October 26, 2010 through November 5, 2010pajppately 16 hours 18 minutes; November 8, 2010 through
November 19, 2010, approximately 7 hours and 14 minudesember 6, 2010 through December 17, 2010,
approximately 2 hours and 5 minutes; January 3, #rbligh January 14, 2011, approximately 4 hours amaii3@es.
Williams pay stubs indicate he was compensated $B8248. 2010 overtime hours, and $93.62 for 2011overtime hours.
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IV.  Conclusion

Accordingly,

IT IS ORDERED that theDefendant’s Motion for Summary (R. Doc. 5¢is DENIED IN
PART andGRANTED IN PART .

IT IS DENIED as to Counts | and Il, as to Williams’ racial discrimination claims.

IT IS FURTHER DENIED as to Counts Il and Ill, as to Williams’ retaliation claims.

IT IS GRANTED as to Counts IV and V, as to Williams’ non-payment of last wages claim
and overtime compensation claim.

New Orleans, Louisiana, thi§'@lay of November 2013.

%@@m

KAREN WELLS ROB
UNITED STATES MAGISTRATE
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