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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LASHAWN JONES, ET AL. CIVIL ACTION
VERSUS No. 12-859
MARLIN GUSMAN, ET AL. SECTION |

ORDER AND REASONS

Before the Court is a motiorfiled by third party defendanthe City of New Orleans
(“City”), seeking a temporary restraining ordeFRO") and preliminary injunction “prohibiting
the Sheriff of Orleans Parish from transferring pretrial detainees to jaithen parishes while
housing state inmates in the recently completed Orleans Parish Pri€nteans ParisiSheriff
(“Sheriff") Marlin Gusmanopposes the City’s motioh The plaintiff class and the United States
jointly filed a responstsupporting the City’s motion, and tH®rleans Public Defenderslso
filed a motion for leave to fila brief asamicus curiagn supportof the City, whichmotionthe
Court denied For the following reasons, the City's motidor a TROis DENIED, and
consideration of the City’s request for a preliminary injunctionDEFERRED until an
evidentiaryhearing can be held at whitte parties are represented.

BACKGROUND
Generally, there are two broad categories of prisoners currgmyceratedin the

Orleans Parish prison systepretrial inmates and Louisiana Department of Corrections inmates

! R. Doc. No. 885.

2R. Doc. No. 885, at 1.
®R. Doc. No. 895.

“R. Doc. No. 893.

>R. Doc. No. 891-3.
®R. Dcc. No. 901.
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(“DOC inmates”)! Pretrial inmates are prisonessvaiting trial who face state criminal and/or
Orleans Parish municipal charges not yet adjudicate@C inmates are convicted prisoners
sentenced to serve a terrh imprisonment in the custody of thieouisiana Depdment of
Corrections (“DOC”). The Cityclaims thatt is notfinancially responsible fomanyof theDOC
inmates incarceratedin Orleans Parish. The City further asserts that although the DOC
reimburse theSheriff for each DOCnmateincarceratedn Orleans Parisithe reimbursements
are insufficient because the Sheriff only receives “a fraction of the[itagiquire$ to house
DOC Inmates®

On September 10, 2015, the Sheriff informed the City thdtadereached an agreement
with the Louisiana Sheriff's Association to secure “out of parish inmate housingage of $30
per inmate per day for the pretrial inmates which will be housed out of patigkctording to
plaintiffs, the Sheriff has alreadyansferredroughly 200pretrial inmates to the East Carroll
Detention Center and the Franklin Parish Detention Center, both of which aredlocate
approximatelythree tofour hours from New Orleans. The Sheriff anticipates thabout 280—
300 inmates will be initialljncarceratedutside Orleansa®ish?

On September 11, 2015« City filed a motion for a temporary restrainingler and

preliminary injunction requesting that th&Heriff of Orleans Pariskibe prohibited] from

’ Although the Court has identified/o broad categories of inmates, the Court is also aware that
some DOC inmates have parole holds and some face additional open criminal Glrettges
Orleans Parish which have not yet been resolved.

8 R. Doc. No. 889, at 3.It is not clear from the City’s briefing which subcategories of DOC
inmates the City believes should not be incarcerated in Orleans,Patigiugh e City has
elsewherendicated to the Court its view that DOC inmates incarcenatesiant tahe Sheriffs
re-entry pogram should be movead DOC facilities The Sheriff does not address this issue in
his opposition brief, however, and the Court declines to decide it without tleéitbef further
briefing by theparties andurtherdevelopment of the record.

°R. Doc. No. 885-1, at 2.

'R, Doc. No. 885-4.

"' R. Doc. No. 893, at 9-10.
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transferring pretrial detainedo jails in other parishes while housing state inmates [i.e., DOC
inmates] in the recently completfhase I1]Orleans Parish Prisort?
LAW AND ANALYSIS
I. STANDARD OF LAW
In Rudney v. International Offshore Services, LL@is Courtaddressedhe legal
standard to be applied when evaluating a request for a TRO and a preliminary @amuncti

In a situation where notice and an opportunity to present evidence have occurred,
a court follows the same procedure for a TRO as it would for a preliminary
injunction. Lewis v. S.S. Baung34 F.2d 1115, 1121 (5th Ck976);Kan. Hosp.
Ass'n v. Whitemar835 F.Supp. 1548, 1551 (Ran. 1993) (citing 11 Charles A.
Wright & Arthur R. Miller, Federal Practice and Procedure 8§ 2951 (1978)).
order to obtain a preliminaryjunction, the movant must show: (1) there is a
substantial likelihood of success on the merits, (2) there is a substantialofhrea
irreparable injury(3) the threatened injury to the movant outweighs the injury to
the nonmovant, and (4) that grantitige injunction will not disserve the public
interest.PCI Transp., Inc. v. Fort Worth & W. R,Ri18 F.3d 535, 545 (5th Cir.
2005); Granny Goose Foods, Inc. v. Bhd. of Teamsters & Auto Truck Drivers
Local No. 70 415 U .S. 423, 441 (1974) (“[T]he nxa seeking the injunction...
bear[s] the burden of demonstrating the various factors justifyregnpnary
injunctive relief...”).

A “preliminary injunction is an extraordinary remedy which should not be ggant
unless the party seeking it has ‘clearly carriled burden of persuasion’ on all
four requirements.” Lake Charles Diesel, Inc. v. Gen. Motors Corg28 F.3d
192, 196 (5th Cir2003) (quotingCanal Auth. v. Callaway489 F.2d 567, 572
(5th Cir. 1974)). Courtshave wide discretion with respect to whether to grant
preliminary injunctions.Fed. Sav. & Loan Ins. Corp. v. Dixo835 F.2d 554, 558
(5th Cir.1987).
No. 07-3908, 2007 WL 2900230, at *2 (E.D. La. Oct. 1, 2@B8jck, J.).
Furthermore “[e]ven if all persuasion elements are satisfied, ganction remains ‘a
matter of equitable discretion; it does not follow from [a substantial] succese ometlits as a

matter of course.” Ensco Offshore Co. v. Salazai81 F. Supp. 2d 332, 335 (E.D. La. 2011)

(quotingWinter v. Natural Res. Def. Councl55 U.S. 7, 322008)) Indeed,[t]he decision to

13R. Doc. No. 885, at 1.



grant a preliminary injunction is to be treated as the exception rather than thie rule
Buckenburger v. StrajriNo. 065670, 2006 WL 4503353, at *7 (E.D. La. Oct. 20, 20@6jick,
J.) (quotingCherokee Pump & Equip. Inc. v. Aurora PurBg F.3d 246, 249 (5th Cir. 1994)
[I.  ANALYSIS

The City’s first memorandum in support of its motion is equivesato the actual legal
basis pon which the City seeks a TRO. o4t of theCity's brief simply appears aimeal
convincing the Courthat the &eriffs movement of theretrial nmates isan ill-advisedidea
The Court expresses no viemith respect tdhe wisdom of the Sheriff's plan to moypeetrial
inmatesinstead oDOC inmates but notes than ill-adviseddea is nothe same as a prohibited
one. In order to carry its burden and justify a TRO, the City must do moradkance policy
arguments andriticize the Beriff's management decisiofis.

In its supplemetal memorandum in support of ibsotion, theCity argues that aRO is
warranted because theheriff, by transferringpretrial nmates insteadf DOC inmates, is
“unlawfully usurp[ing] the City’s authority to regulate expenses for confim¢noé Pretrial

Inmates under La. Rev. Stat. § 15:362."The City also asserts that “by paying a rate that

4 To the extent the City argudisat “there is no guarantee that the relocated inmates will be
provided constutionally adequate accommodations or accommodations that meet the terms of
the Consent Decree,” R. Doc. No. 8B5at 4, the Court observes that this is a matter of
speculation and the Court dasst address it at this stagetbé proceedings.

1>R. Doc. No. 889, at 1. La. Rev. Stat. § 15:304 proviiulés entirety

All expenses incurred in the different parishes of the state or in the citywof Ne
Orleans by the arrest, confinement, and prosecution of persons accused or
convicted of crimes, their rendal to prison, the pay of witnesses specifically
provided for by law, jurors and all prosecutorial expenses whatever attending
criminal proceedings shall be paid by the respective parishes in which thesoffens
charged may have been committed or by thedfifyew Orleans, as the case may

be. The expenses shall be paid by the parish treasurer or by the city of New
Orleans after an account of the expenses shall be duly certified to be correct by
the presiding judge and the clerk of court. The fees, salaries, and expenses to be
paid shall be fixed and regulated by the parish or city authority unless otherwise



exceeds what the [DOC] pays local sheriffs to houseiteates . . , the Sheriff has failed to
mitigate his damages®

In its reply memorandunto the Sheriff's opposition, the Citfurther states*[i]n
relocating inmates to alleviate or prevent overcrowdingthe Sheriff did not comply with the

explicit notice and furlough requirements of La. Rev. Stat. § 15:¥64he City adds thahe

provided by law; however, those persons serving as jurors in the trial of criminal
cases in the city of New Orleans shall be entitled to compensationteérs
dollars for each and every day or part of a day on which they serve asijurors
any criminal case to be paid by the city of New Orleans; provided furthethiba

shall not become effective until the council of the city of New Orleans will have
appropriated sufficient funds for this purpose. Notwithstanding the provisions of
this Section, the city of New Orleans shall only pay the above expensethaft
special account created pursuant to R.S. 15:571.11(D), and to the extent
authorized thereby, shall have been depleted. Nothing in this Section shall be
construed to make the parishes or the city of New Orleans responsible for the
expenses associated with the costs, expert fees, or attorney fees of a tigiemdan
criminal proceeding.

'°R. Doc. No. 889, at 1.
'”R. Doc. No. 902-1, at 1La. Rev. Stat. § 15:764 provides in its entirety:

A. If the prisoner population of a parish jail exceeds the rated design capacity of
the parish jail for seven consecutive days, the sheriff of that paridhcshid/

that fact in writing, by first class mail or personal delivery, to each district,
municipal and traffic court judge in the parish, to the district attorney and the
chief of police of any municipality within the parish, and to the senior official of
the parish governing authority. If this condition exists for seven consecutive days
after notification of said officials, the sheriff shall declare a parish jail
overcrowding state of emergency and shall notify such officials.

B. After the declaration of emergency is made in accordance with Subsection A of
this Section, the sheriff may reduce overcrowding in the parish jaihpyaall
of the following means:

(1) The substitution of appearance tickets or summons for booking at the parish
jail and the relase or furlough of pré&rial arrestees, based on factors included in
Code of Criminal Procedure Article 317 and on any other factors related to public
safety or the likelihood of court appearance, however only persons charged wit
violations of municipal ordinances which are nonviolent offenses shall be eligible
for such release.



Sheriff's ongoing relocationf pretrial inmates violates “cotitsitional requirements in the Fifth,
Sixth, and Fourteenth Amendment.”

Whenanalyzingthe City’s motion, it is importarto clarify the precise form of relief the
City is requesting and the specific leppalss the City cites for thatequest. The Cityrequests
thatthis Court issue a TR@rohibiting the Sheriff of Orleans Parish from transferring pretrial
detainees to jails in other parishes while hougid@C inmates] in the recentlyompleted
Orleans Parish Prison.” h& City claimsthat by transfering pretrial inmates and not DOC
inmates the Sheriff is violating (1) the terms of theConsent Judgment: (2) La. Rev. Stat. §
15:304;(3) aduty the Beriff owes the City to mitigate damag®ander the Consent Judgment

(4) La. Rev. Stat. § 15:764; aifd) “constitutional requirements’*

(2) The furlough of individuals who have been convicted under municipal
ordinance for nonviolent offenses who are within one year of release.

'®R. Doc. No. 902-1, at 1.

9 The Court entered a Consent Judgnieihis casen June 6, 2013. R. Doc. No. 466.

2 1t seems odd to the Court that the City identifies such costsamsage’sconsideringthe fact
that the City is already ued a legal obligation to pagxpensesonnected with the operation of
the Orleangarish prison systeneela. R.S. § 15:304.

1 The Court also notes that the Sherifakes a onsentence argument, without legal citation,
that the City's request for injunctive relief is moot “because the inmates haazalbeen
relocated” R. Doc. No. 894, at 2. The City does not address this argurtiestirue that “a
request for injunctive relief generally becomes moot upon the happening of thesewght to
be enjoined.”Harris v. City of Houston151 F.3d 186, 189 (5th Cir. 1998). Bt rule comes
from an opinion in which the Fifth Circuit further clarified that mootness ewikEn“no order
of the court can affect the rights of the parties with regard to thestgurelief.” Id. The rule
applies in situations where, for exampke,plaintiff seeks injunctive relief in the form of
reinstatement to her position as secretary for a judge, but the judge is rencovedfite before
the court renders a decisi@eeDanos v. Joness52 F.3d 577, 583 (5th Cir. 201Ddy where a
prisonerappeals his unsuccessful challengea girison policy buthat policy is abandoned while
the appeal is pendingeeDeMoss v. Crain636 F.3d 145, 151 (5th Cir. 2011yhose cases are
clearly distinguishable from this onevhere a court ordedirecting tke Sheriff to cease
transferring pretrial detaineesnd to remove DOC inmates from Orleans Padshention
facilities would constitute meaningful relief to the CitjMore importantly, however, the Court
will not decidethis legal issue withoutegal authaoty being fully briefed and arguedby the
parties.



A. Substantial Likelihood of Successon the Merits

Although a party must show a substantial likelihood of success on the meritsfiogusti
preliminary injunction, gparty “is not required to provertitlement to summaryudgment:
Janvey v. Alguire647 F.3d 585, 5996 (5th Cir. 2011)(internal quotations anditations
omitted). “To assess the liketibd of success on the merits, [courts] look to standards provided
by the substantive laiv. Id. (internal quotations anditations omitted). The “absence of
likelihood of success on the merits is sufficient to make . . . a preliminary iigumetprovident
as a matter of law."Texas Med. Providers Performing Abortion Servs. v. Lak&y F.3d 570,
574 (5th Cir. 2012)citations omitted). The substantive standards of law cited by the City in

support of its motion do not indicatesabstantialikelihood of success on the merits.

First, theCity has notdemonstratedhat the &eriff's actionsare substantially likely to
violate theterms of theConsent JudgmentAllegations that the Iseriff's plan leads to additional
expenses and “needlessly complicates the administration of justice foaldretrates® relate
to the wisdom of the I&riff's plan, not its legality. Furtrermore, while the Court has
encourage the City and the Iriff to work together towardesolving deficienciefighlighted
by the Consent Judgmenta recommendation that has for the most part been disregarded
which further illustrates a continued failure to act in the public’s interéis¢ Cityhas no legal
right pursuant to the terms tiie Consent Judgmetd be included in contract negotiationn
short the City’s argument that thén&iff is taking an ill-advised route to satisfying the problems
addresed in the Consent Judgment does not support the claim thaheh# & violating the

Consent Judgment itself.

22 R. Doc. No. 885, at 1.



Secondthe City has nogéstablished substantidikelihood of succesen the meritsvith
respect to its claim that then&iff's decision egarding which prisoners to relocédtslawfully
usurpsthe City’s authority to regulate expenses for confinemergrefrial hmates under La.
Rev. Stat. § 15:3042® Section 15:304rovidesin relevant parthat“[ a]ll expensesncurred . . .
in the Cityof New Orleans . . . by the arrest, confinement, and prosecution of persons accused or
convicted of crimes, their removal to prison, [and other related expenses] shatl be.day the
City of New Orleans.” La. R.$15:304. The statute further sda that “[t]he fees, salaries, and
expenses to be paid shall be fixed and regulated by the parish or city authorityotimessse
provided by law[.]” Id. The City argues thahis languagelemonstrateshatthe City has the
“exclusive authority to # and regulate those expenses” and that the Sheriff's “unilateral and
unpublished contracts with third parties for expenses incurred in the confinement afualdivi

accused of crimes is incompatible” with the City’s authority pursua@tli:304%*

The @ses addressirg 15:304and the other relevant statui@s not support the City’'s

position. As a recent decision from this distréx¢plains,

In Louisiana, sheriffs are the final policy makers with respect to the
management of jails Under Louisiana law, the authority of the Orleans Parish
Criminal Sheriff is derived from the state Constitution, not from the City of New
Orleans. The sheriff’s office, not the City, controls the inmates of the jail, the
employees of the jail, and the daily managementogrcdhtion of the jail.

Cousin v. St. Tammany Parish Jalo. 141514, 2015 WL 5017113, at *3 (E.D. La. Aug. 19,
2015)(Lemelle, J.) While the lawmaynot beexactly clear as to where thaeiff’'s authority to
manage the jail meets the City’'s authority limit expenses case law supports thgeneral

propositionthat “the City’s financial obligations do not constitute authority to control how the

sheriff fulfills his duties.” Broussard v. FotiNo. 062318, 2001 WL 258055, at *2 (E.D. La.

2 R. Doc. No. 889, at 1.
?*R. Doc. No. 889, at 2-3.



Mar. 14, 2001)Vance J). Indeed,Broussardheld thatthe Citys lack of regulatory authority

over the parish prison precluded liability on a 42 U.S.C. § 1983 claim.

Although the Sheriff's authorty to spend the City’'s money dhe prison mussurely
have some limitthe case law indicates that ti@&ty faces an uphill &ttle with respect to its
argument that theleriff does not have the authority tansferinmates without City approval.
Whether the City will ultimately be financlglresponsible fothe transferrechmates, no matter
to whom their custody is assigned, iseparatessue to be resolved in connection wttle third

party claim.

Third, the City has not demonstratedibstantialikelinood of success as tibs claim
that the &eriff owes the City a duty to mitigate his damages tad hehas violated that duty.
Even if such a duty does exisite City has not alleged factual informatisufficientto permit

this Court to conclude that treeis a substantial likelihood thieity has ben breached.

Fourth, the City has not shown that itsigsbstantiallylikely to succeed on its assertion
that the Sheriff's actions violatéhe explicit notice and furlough requirements of La. Rev. Stat.
§ 15:764.% The title of that statutory section mekcleathatit applies in cases dParish jail
overcrowding,?® and it is unclear whethé&jail overcrowding within the meaning of the statute
has occurred in this caseThe Sheriff claims that Louisiana Attorney Genefslopinion
supports his arguméthat the City is obligated to pay for inmates transferred to other parishes
even if the sheriff does not follow the procedures outlined in § 157784owever, given the
lack of case law supporting thepplicability of 8§ 15:764, unresolved issues involving the

placement of inmatesgjuestions relating to the prisoner populatizet the Temporary Detention

R. Doc. No. 902-1, at 1.
26 R. Doc. No. 902-1, at 1.
2’ R. Doc. No. 903-3.



Center and Phase Il can accommodatel the Sheriff's contentions in opposition, the Court
cannotat this stageonclude that the City hatemonstrateé substantialikelihood of sucess
onthisclaim. The Court declines to determine the applicabilit§ &©6:764to the circumstances

of this case without thieenefit of further briefing andn evidentiary hearing.

Fifth, to the extent that the Cigvesin its reply memorandum that the Sheriff should be
enjoined because the transfer violates the “constitutional requirements inttheSkith, and
Fourteenth Amendmentsthe Court noteshat the City’s assertionrelies on argumentelating
to inconveniences associataslith such a transfer and not a denial of access to the courts and
representation by counsel. Many of such issues méchatensiveas to a particular inmate
group of inmates. Constitutional issues raised liye City"®>—or by plaintffs in their brief in

support of the City-even ifwithin the scope of this litigation, shall be left for another Hay.

B. Substantial Threat of Irreparable Injury
As a general ruléan injury is irreparable only if it cannot be undone through monetary
remedies.”Enter. Int'l Inc. v. Corporacion Estatal Petrolera Ecuatoriaii®2 F.2d 464, 4723
(5th Cir. 1985). However, the fact that economic damages may be available does not always
mean that a remedy at law is ‘adequateldnvey v. Alguire647 F.3d at 600 “Proving that a

claim for monetary damages would be difficult to collect, such as in the casgobfeimcy or

8 The Court notes thahere is an unresolved isswéth respect to whethehe City, a third party
defendant aso the Sheriff's funding claimand the movant here who is not a party to the
Consent Judgment, see R. Doc. No. 4e@ssessestanding to raise constitutional claims on
behalf of plaintiffs orother prisoners.See Summers v. Earth Island In§65 U.S. 488, 4903

(2009) (a party must have standing to seek injunctive relief).

29 The Court alsmbserveghat actions such as those taken by the Sheriff will always take some
measure of time beforigsues such as those raised by plaintiffs can be, if necessary, addressed
and rectified.

10



potential distribution of assets, evinces circumstances that would support igsumgnation’
Rudney 2007 WL 2900230, at *@Africk, J.) (citations omitted).

The Sheriff asserts that the City cannot show irreparable injury bedaodg claims
monetary harmi® This assertion is questionatbecause it is doubtful that the Sheriff, funded as
his officeis by the City, could satisfy a judgmewntith other than City funds. Regardless, the
issue is moot until there has been a showingttieBheriff'sprisoner arrangemensse actually
causing the City monetary harm. The Cotitereforge does not decide whether the City has
shown a substantial threat of irreparable inj@ythere is insufficient evidence the briefing
and record atthis stageto demonstratethat the Sheriff's current actions are fiscally
irresponsible®

C. Threatened Injury to the Movant Outweighs the Threatened Injury to the
Nonmovant

“This part of the injunction test is essentially a balancing of the equities betiageen
opposing parties. Sargent v. United Stateblo. 083887, 2008 WL 3154761, at *8 (E.D. La.
Aug. 5, 2008) Barbier, J.) (citingdSC Commc'ns Corp. v. DGI Techs., Jri&l F.3d 597, 600
(5th Cir. 1996)). When applying this factorcourts balanceéhe treatened injury only to the
movantandnonmovant The movant and nonmovant are the City and the Sheriff, respectively.
It follows thatfor purposes of reviewing this factor, the Court does not consider agtehed
injury to prisoners. The Court fisdhat this factor is neutral at this stagehaf proceedings, as
the Court lacks théactualinformation necessary to evaluate the threatened injuries to the City

and the Sheriff.

%R. Doc. No. 895, at 5.

31 For example, the Court will need to consigeidence regarding the cosi incarcerating
inmates in Orleans Parish, the amount of reisdmentsd the Orleans Parish Sheriff'$fice
from the DOC, transport and staffing costs associatedtritisferringorisoners, etc.

11



D. GrantingtheInjunction will not Disserve the Public I nterest
As another court in this district has observed,

Both the United States Supreme Court and the Fifth Circuit have stressed the

importance of this factor in the injuncti@malysis. The Supreme Court has stated

that “courts of equity should pay particular regard forghblic consequences in

employing the extraordinary remedy of injunctionNeinberger v. Romero

Barcelg 456 U.S. 305, 31£1982) (citingR.R. Comm'n v. Pullman C&12 U.S.

496, 500 (1941)). In Mississippi Power the Fifth Circuit emphasized the

increasng importance of weighing the public interest, beyond the interests of the

named litigants, when considering an injunction. 760 F.2d at 618.

Sargent 2008 WL 3154761, at *@arbier, J.).

There are numeroussuesof public interestrelated tothe transér to other parishesf
inmateswith matters pending before Orleans Parish courntespective of whether they are
pretrial inmates or DOC mates. Plaintiffs expess concern thdtansfering pretrial nmates
could result ina failure to appear at cowséttings and create logistical difficultiger counsel’s
representatioi” However, a previously statedhe City may lackstanding to argu¢hat the
transfer of pretrialnmates has constitutional ramificaticausd regardlesssuch contentions are
fac-intensive®® To the extent the City assertsatithe unwarranted transfer of pretriaimates
will result in undue expense to taxpayers, the Court declindsdidethis issueat this stage of
the proceedingsonsidering the Court'sarlier conclusion hat it currently lacks theevidence
required to make such a finding.

CONCLUSION
Thellist of critical issues upon whicthe parties in this case refuse to reach a consensus

goes on and on. Orleans Parish Prison continues to be a place where the lesdehoé vs

unacceptable.The housing of acutely mentglill inmates whowill be evicted from the Elayn

32R. Doc. No. 893, at 3; R. Doc. No. 891-3, at 3.
3 Supranote 28.

12



Hunt Correctional Centem the summer of 2017 remains unresolved. The parties have not
agreed on dong+erm plan regarding the transportation of inmates safely to and from the
“Docks.” There is presently no consensuth respect tavhether to build “Phase Il whether

to renovate the fourth floor of Phasedhdhow to pay for either planNo agreement exists with
respect to the incarceian of DOC inmates in Orleans Parish. The dispute over the hiring and
pay of prison deputies continues. In short, many of the orastal issues he Orleans Parish
detention facilities posefor our community linger more than three yearsfrom the
commencement of this litigation.

The partiesonce agairturn to this Court instead of working with oaeother to resolve
their disagreement. The Court has found the lack of meaningful and constructive coatimini
between our elected officials to be bafflinfhe Court finds that the City has not “clearly carried
the burden of persuasion” with respect to the elements necessary for a cosueta iERO.
Accordingly, even if the Citymay ultimately prevail after adjudication on the merits, a TRO is
not warantedat this time

IT ISORDERED that the motiorfor a temporary restraining ordsrDENIED.

IT ISFURTHER ORDERED thatthe Gurt’s courtroom @putyshall schedulea date

for a hearing on the City’s motion for a preliminary injunction.

New Orleans, Louisiana, September 2815.

LANLE M. AFRICK
UNITED SJATESDISTRICT JUDGE
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