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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DENNIS MELANCON, INC., ET AL. * CIVIL ACTION
*
VERSUS * NO.12-1337
* REF: ALL CASES
*
*

CITY OF NEW ORLEANS SECTION "L"(1)

ORDER & REASONS

Before the Court are three Motions tasbiss filed by Defendant the City of New
Orleans ("the City"). (Rec. Docs. 7, 17, 27). The Court, having reviewed the submitted
memoranda and the applicable law, and haveaydhoral argument on the motions, now issues
this Order and Reasons. For the following reasBefendant's Motions to Dismiss are granted.
|. BACKGROUND OF LITIGATION

Originally, this case consisted of three separate lawfétsis Melancon, Inc. et al. v.
City of New OrleansMonroe Coleman, et ab.. City of New OrleansandCedric Richard, et al.

v. City of New Orleansensolidated under the naBennis Melancon, Inc. &t. v. City of New
Orleans In each of these cases the Plaintiffs, alhers or possessors of Certificates of Public
Necessity and Convenience (“CPSY; take issue with regulations passed by the New Orleans
City Council on April 19, 2012. Those regulations are as follows: set@ig#b8 bans the use of
law enforcement vehicles, vehicles previousted as taxis in loér jurisdictions, and

"salvaged," "reconditioned," drebuilt" vehicles, as taxicassection 162-59 declares that
driver's permits and Certificates of Public Nesiey and Convenience ("CPNCs") "are privileges

and not rights® section 162-609 requires #ixicabs to maintain two years of trip sheets and

! Orleans Parish, La., Code of Ordinances § 162-58.
2 Orleans Parish, La., Code of Ordinances § 162-509.
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other company recordssection 162-657 requires taxicabsive a taximeter with Passenger
Information Monitor (PIM) device, which generatdetailed printed reqats, and prohibits the
use of handwritten receiptsection 162-659 requires all taabs to have credit/debit card
acceptance machinésection 162-660 requires all taxicabse equipped with security
systems* section 162-661 requires all taxicabdeofitted with global positioning systems
(GPS)’ and section 162-613 places an age limit of eleven model years on vehicles used as
taxicabs beginning August 1, 2012, and seven model years beginning January®1, 2014.

In addition, Plaintiffs take issue with tweaions that existed jor to April 19, 2012, but
were amended by the New Orleans City Couogithat date. First, section 162-321, the
ordinance regarding prerequistir transfer of CPNCs, waamended to make transfers
discretionary and to prohibit theansfer of a CPNC when a sesgion or revocation is pending
against a CPNC ownérSecond, section 162-380 was re-ordditteestablish the standards for
the inspection of for-hire vehicléS.

The Plaintiffs in each of the three colidated suits allege various constitutional
violations. TheVielanconPlaintiffs filed suit in this Court agnst the City. In the complaint, the
MelanconPlaintiffs allege that several of the sens, separately and together, result in an
unconstitutional taking in violation of the Fifkmendment of the Unite8tates Constitution.
(Rec. Doc. 1 at 5-21). TheolemanPlaintiffs filed suit in the Civil District Court for Orleans

Parish against the City of New Orleans. TwemarPlaintiffs allege unconstitutional takings,

3 Orleans Parish, La., Code of Ordinances § 162-6009.
* Orleans Parish, La., Code of Ordinances § 162-657.
® Orleans Parish, La., Code of Ordinances § 162-659.
® Orleans Parish, La., Code of Ordinances § 162-660.
" Orleans Parish, La., Code of Ordinances § 162-661.
8 Orleans Parish, La., Code of Ordinances § 162-613.
® Orleans Parish, La., Code of Ordinances § 162-321.
19 Orleans Parish, La., Code of Ordinances § 162-380.



but have also asserted violations of thehldmendment Equal Protéah Clause, invasion of
privacy, unreasonable financial burden, and ssiee government reguians. (Civil Action
No. 12-1909, Rec. Doc. 1-1). TRachardPlaintiffs also filed suit in the Civil District Court for
Orleans Parish against the City of New Orleans. RibbhardPlaintiffs have asserted claims for
unconstitutional takings, breach of contract, armdations of the Contract Clause and Equal
Protection Clause. (Civil Action No. 12-1964, Rec. Doc. 1-1).

The Plaintiffs sought injunctevrelief and after a two-ddyearing in open court, this
Court issued an Order and Reasons in whichaintgd in part and deniéal part Plaintiffs'
Motion for Preliminary Injunctionrad granted in part and denigdpart Defendant’s Motion for
Declaratory Relief. (Rec. Doc. 44). The Cogranted Plaintiffs’ motion for a preliminary
injunction as it pertained teections 162-59 and 162-321, wiiteclare that CPNCs are
privileges not property. The Court found that flaintiffs had demonstrated a substantial
likelihood of success on the merits of theaiois that those sections constituted an
unconstitutional taking. As to the "upgle ordinances"—sections 162-58, 162-380, 162-609,
162-657, 162-659, 162-660, 162-613—the Court deniaihti*fs’ motion for a preliminary
injunction. The Court explainedah"[w]hether or not Plaintiffcosts in complying with the
regulations are significant, &htiffs have not demonstratégiat their injuries will be
irreparable.” (Rec. Doc. 44 at 22). The Couwbdbund that Plaintiffead not demonstrated a
substantial likelihood of success any of their claims regarding the upgrade ordinances. The
Court explained that the new upgrade regulationsrarenally related t@addressing the state's
interest and duty in regulating the taxiéatustry.” (Rec. Doc. 44 at 28).

Both parties appealed and on December 21,,20&2Jnited States Court of Appeals for
the Fifth Circuit issued a Judgment in which it vadathis Court's order insofar as it granted the

Plaintiffs’ motion for a preliminary injunctionSee Dennis Melancon, Inc. v. City of New



Orleans 703 F.3d 262 (5tRir. 2012). The Fifth Circuit found that Plaintiffs had not
demonstrated a substantial likedod of prevailing on the merits of their claim that sections 162-
59 and 162-321 effected a taking of property irgxe In reaching this conclusion, the Fifth
Circuit examined the "existing rules mnderstandings' surrounding CPNCs" in order to
"ascertain the nature of the interest held (if any) in the certificaMelancon 703 F.3d at 270.
The Court concluded that "even in the absendbe®pril 2012 versions of sections 162-59 and
162-321, the City's authority to exercise contr@@PNCs extends to such a degree that their
holders possess, if anything, only a limited benafi rights in conaction therewith."Id. at 272.
The Court explained that "weeaof the view that sectiori$2-59 and 162-321 merely codify
pre-existing law, which defined CPNCs as jeiges subject to extensive regulatiomd: The
Court determined that this Court had abusediscretion in conclding that Plaintiffs
demonstrated a substantial likelihoaidorevailing on their claimsld.

The Fifth Circuit affirmed this Court's decision insofar as it denied the preliminary
injunction with respect to the upgrade ordinandédsat 280. The Fifth Ccuit agreed that
Plaintiffs had failed to show that they would beparably injured by the datiof an injunction.
Id. at 279. The Fifth Circuit explagd that "should Plaintiffs ultimately prevail on the merits of
their suit, they have recourse-tire form of subsequent civil suégjainst the City—to recover the
amounts they erroneously will have expended to comply with the ordinandeat'279. The
Fifth Circuit declined to addss this Court's ruling on the other requirements for a preliminary
injunction. On May 21, 2013, the United States 8o Court denied Plaintiffs' petition for a
writ of certiorari. (Rec. Doc. 109).

. PRESENT MOTION
On July 5, 2012, the City filea Motion to Dismiss in th®lelanconcase. (Rec. Doc. 7).

In August 2012, the City filed two additional MotiottsDismiss, almost identical to the first,



which apply to the other two groups ofitiffs. (Rec. Docs. 17, 27). Only tMelancon
Plaintiffs filed a response. The Court did nae on these motions, as it was awaiting final
resolution of the Motion for Preliminary Injunoti and the Motion for Declaratory Relief. On
November 20, 2013, the Court established a néedide for these motions. Accordingly, the
MelanconPlaintiffs and the City both filed supplemental memoranda in December 2013 and
participated in oral argument on January 15, 2014.

A. Defendant's Motions to Dismiss (Rec. Docs. 7, 17, #7)

The City filed the present Motion to Dismigsrsuant to Federal Rule of Civil Procedure
12(b)(6). First, the City argues that the aatices are presumed to be constitutional because
they were enacted pursuant to the City'sqeofiower and are rationally related to a legitimate
government purpose—the promotion of public healttetgand welfare. (Rec. Doc. 7-1 at 12).
Second, the City argues that Plaintiffs havkeéato state a claim of unconstitutional taking
because they lack a protected property interetstein CPNCs. (Rec. Doc. 7-1 at 12). Third, the
City argues that Plaintiffs have failed to state a claim of unconstitutional taking because the
City's actions do not rise to thevel of a regulatory taking undBenn Central Transportation v.
City of New York (Rec. Doc. 7-1 at 14)ifg 438 U.S. 104 (1978)).

On July 17, 2012, thielelanconPlaintiffs filed an opposition to the City's Motion to
Dismiss. Plaintiffs’ opposition focused exaledy on the takings clan and the question of

whether a CPNC is property opavilege. (Rec. Doc. 10).

" The Court held several status conferericgse months following the Supreme Court's
denial of cert. (Rec. Docs. 115, 118, 123, 12B)ring these conferences, the Court was
informed that th&kichardandColemanPlaintiffs would be unable toontinue the litigation. On
November 7, 2013, counsel for tRechardPlaintiffs withdrew.

2 The City's three motions are very simild’he Court will focus on the motion that
pertains to thélelanconPlaintiffs, as they are the gngroup that filed a response and
supplemental memorandum. However, the Courti$yais of this motion is applicable to all
three groups.



On December 13, 2013, tMelanconPlaintiffs filed a supplemental memorandum in
opposition to the Motion to Dismiss. (Rec. D@83). Plaintiffs argue that sections 162-321 and
162-613 are unconstitutional. Plaintiffs concede trattonal basis" review is the appropriate
standard for evaluating these ordinances, hewelaintiffs emphasize that "rational basis
review, while deferential, is not toothless."e@RDoc. 133 at 3). According to Plaintiffs, many
courts have invalidated statutesing rational basis review. Plaintiffs argue that no rational basis
has been given for the amendment to secti@38L and for the age restion in section 162-
613. Plaintiffs argue that the pesd case is distinguishable frddukes v. City of New Orleans
in which the Supreme Court upheld an ordiratiat prohibited certain vendors from selling
food in the French QuarteGee427 U.S. 297 (1976). Plaintiffs claim thatDukes the
ordinance was found to advance fiwkvelfare, preserve histognd enhance tourism and that
these are legitimate government interests. (Rec. at 5). Plaintiffs argue that the change
to section 162-321, from "shall b@nsferred" to "may be traferred," advances no legitimate
government interest and that the #iget in section 162-613 is arbitrary. €. Doc. 133 at 8).

With respect to the upgrade ordinances, Bfsrargue that this Court ought to reach the
merits of their claim as it relatés the issue of damages. (ReccDb33 at 9). Plaintiffs cite the
Fifth Circuit's opinion inMelanconfor the proposition that Rintiffs are entitled to a
determination on the merits of their damages. (Rec. Doc. 133 at 9).

On December 24, 2013, the City filedugpplemental memorandum in support of its
Motion to Dismiss. (Rec. Doc. 134). First, thiy@rgues that Plaintiffs' takings claims must be
dismissed in light of the Fift@ircuit's opinion on the issue. &ICity claims that the "law-of-
the-case" doctrine prevents this Court fremaxamining the issue of whether CPNCs are
property rights. (Rec. Doc. 134 at 3). Secdhd,City argues thdhe Plaintiffs’ claims

regarding the general constitutionality of certain provisns should be dismissed. The City



argues that by failing to state a specific constindl provision or statetas the basis of their
other constitutional claims, the Plaintiffs falleo give the Court obefendants sufficient
guidance as to the basis of thadaims. (Rec. Doc. 134 at 3-4)hird, the City argues that
Plaintiffs’ equal protection claim should bemissed because the regulations at issue are
rationally related to the City'siiierest and duty in gallating the taxicamidustry." (Rec. Doc.
134 at 5) (citing Rec. Doc. 44 he City contends that Plaintifege asking the Court to sit as a
superlegislature and evaluate the wisdom ana logihe new ordinances. (Rec. Doc. 134 at 6).

With respect to the age limit placed on taxicabs, the City argues that this requirement is
rationally related to the governmerntiserest, as older vehiclessdess safe and less desirable.
(Rec. Doc. 134 at 9). Accordirnig the City, the inquiry shoulchd here. The City argues that
this Court should not inquire as to whethaarthmight be a better wao produce this same
result. The City claims that "[i]t is not the C#&yburden to demonstrateattits chosen means is
the only method of achieving its goal, or the best." (Rec. Doc. 134 at 9).

Finally, the City argues thdtis entitled to costs the amount of $13,006.65. (Rec.
Doc. 134 at 11). The City claims that both t@isurt as well as thFifth Circuit awarded
judgments taxing costs against Plaintiffs. Actiog to the City, it sent a demand letter to
Plaintiffs but has nateceived a response.

[ll. LAW AND ANALYSIS
A. Standard for Motion to Dismiss - Rule 12(b)(6)

The Federal Rules of Civil Procedure parandefendant to seek a dismissal of a
complaint based on the "failure to state anslapon which relief can be granted.” Fed. R. Civ.
P. 12(b)(6). A district court must construetiin the light most favorable to the nonmoving
party. The court must accept as true all fdailagations contained in the complaidtshcroft

v. Igbal 556 U.S. 662, 678 (2009). "To survive a rantio dismiss, a complaint must contain



sufficient factual matter, acceptedtage, to 'state a claim to relitfat is plausible on its face.’
A claim has facial plausibility when the plaiffifpleads factual content that allows the court to
draw the reasonable inference that the defeinddiable for te misconduct alleged.id.
(citation omitted). Dismissal sppropriate only if the compldifails to plead "enough facts to
state a claim to relief that is plausible on its fadg€ll Atlantic Corporation et alv. William
Twombly,550 U.S. 544, 570 (2007).

B. The Fifth Amendment to the United States Constitution - The Takings Clause

In their supplemental memorandum, Pldiatstate that thegire “setting aside the
argument that CPNCs are vested property righ®®€c. Doc. 133 at 6). Plaintiffs note in a
footnote that they "intend to preserve these cldona trial on the merits.” (Rec. Doc. 133 at 6).
However, because the Plaintiffs' complaint, @iy's Motion to Dismiss, and Plaintiffs' initial
response deal primarily with this issue, aglates to Plaintiffs' claim that the ordinances
constitute an unconstitutional takj of their property, the Court ivaddress that argument here.
The Takings Clause of the Fifth Amendmaemibjch is made applicable to the states

through the Fourteenth Amendmepitovides that "private propg" shall not "be taken for
public use, without just comperigm.” U.S.C. Const. amend. ¥ee also Urban Developers
LLC v. City of Jacksgm68 F.3d 281, 292 (5th Cir. 2006) (citi@picago, B. & Q.R. Co. v.
Chicagq 166 U.S. 226 (1897)). "Thus, to prevailatakings claim, a plaintiff first must
demonstrate that he has a paiaible property interestMelancon 703 F.3d at 269. In order to
determine if a protectable property interest exists courts should "resort to ‘existing rules or
understandings that stem from an ipeledent source such as state law .Lutas v. South
Carolina Coastal Council505 U.S. 1003, 1030 (1992) (citiBgpard of Regents of State
Colleges v. Roth408 U.S. 564, 577 (1972)).

In their complaint, Plaintiffs claim thatctions 162-59 and 162-321 violate the Fifth



Amendment because those regulations takd@Pwithout providing just compensation to
Plaintiffs. After a two-day evidentiary hearing, this Court issued an Order and Reasons on the
pending Motion for Preliminary Injunction. (ReBoc. 44). This Court determined, after
detailing the history of the taxicab industry ini®rleans, that Plaintiffs had demonstrated a
likelihood of success on the merits of their untibuonal takings claim.The Court found that
"the evidence support[ed] the conclusion thatrRiff$ have a protectablproperty interest in
CPNCs ...." (Rec. Doc. 44 at 11). As expldiabove, the Fifth Circuit vacated this Court's
Order and held that this Courtdlased its discretion in concluding that Plaintiffs demonstrated a
substantial likelihood of preMaig on their claim that sections 162-59 and 162-321 effected a
regulatory taking."Melancon 703 F.3d at 274. While a court's denial of a preliminary
injunction is not determinative of the full meraéthe claim, the Fifth Circuit provided extensive
analysis which went much further than a meneiaination that Plaintiffs had not established a
likelihood of success on the merit§he Fifth Circuit stated:

... even in the absence of therA2012 versions of sections 162—

59 and 162-321, the City's authority exercise control over
CPNCs extends to such a degteat their holders possess, if
anything, only a limited bundle of rights in connection therewith.
For instance, the City has the statutory power, among other things,
to impose various prerequisites @ CPNC applicant or transferee,
and to suspend or revoke a CPNC. Orleans Parish, La., Code of
Ordinances 88 162-181, 162-248, 162-249. The City also is
authorized to designate routeser which CPNC holders may
operate their vehicles, and to require that CPNCs be renewed
annually. Orleans Parish, La&ode of Ordinances 88 162-52,
162-186. Perhaps most importantly, the City has the discretion to
adjust the number of CPNCs it issues.

As the Hutton court explained, these features all are
hallmarks of a privilege ratherah a property right. 47 So. 2d at
668—69. Hutton noted, for instance, that a CPNC “is in the nature
of a personal privilege or licerisbecause it “may be amended or
revoked by the power authped to issue it.”ld. at 668. Similarly,
the fact that the City may limit “[tihe number of such certificates to
be granted over a particulaoute” evidences that CPNCs are
“issued for the purpose of promoting the public convenience and



necessity, and not for the purposf conferring upon the holder
any proprietary interest.1d.

To be sure, as Plaintiffs argue, the City traditionally has
permitted CPNC holders to transfer their certificates for
consideration. By so doing, thetLtacitly has ontributed to the
development of a secondary metrkwherein CPNCs historically
have attained significant value. This does not, however, change
our understanding of the fact th@PNC holders merely possess a
“licenseto participate in the highly gellated taxicab market [that]
is subject to regulatory change Minneapolis Taxi Owners, 572
F.3d at 509 (emphasis addedndeed, section 162-59 expressly
states that CPNCs are privileges.

We similarly conclude that vatever interest Plaintiffs hold
in their CPNCs is the product @f regulatory scheme that also
vests the City with broad dist¢ien to alter or extinguish that
interest ....

Simply put, we are of theiew that sections 162-59 and
162-321 merely codify pre-existingw, which defined CPNCs as
privileges subject to extensive région. Although it is true that a
secondary market has developeased on the transferability of
CPNCs, as we have explained, aegulting interest Plaintiffs hold
in their CPNCs has emerged from a regulatory framework that
itself allows the City to limit or revoke that interest. Such an
interest does not fall withinthe ambit of a constitutionally
protected property right, for it amowsnio no more than a unilateral
expectation that the City's gelation would not disrupt the
secondary market value of CPNCs.

Melancon 703 F.3d at 272-274. While these statemargsarguably not derminative of the
present motion, they are certaimigtructive. The Fifth Circuiteached these conclusions after
analyzing "'the existing rules or understandings' that define the dimensions of the interest
associated with a CPNC ...Melancon 703 F.3d at 272. The Fifthircuit stated that its
conclusion was "most emphatically supportedh®/heavily regulated environment within
which the New Orleans taxicahdustry has operatedld. Consistent with the Fifth Circuit's
statements on the topic, this Court finds fRkintiffs do not possess a protectable property
interest in their CPNCs. Taking all of Plaintiffactual allegations as true, Plaintiffs will be

unable to state a viable claim under the Takings€#. Accordingly, Plaintiffs’ takings claims

10



are dismissed.
C. Other Constitutional Claims - Rational Basis Review

In their supplemental memorandum, Plaint#ffate that "the analysis of whether the
amendments violate the Equal Protection and Preeess clauses shall &gbject to 'rational
basis' review, requiring only thte regulation bear some ratibnalation to a legitimate state
interest.” (Rec. Doc. 133 at 3) (citiRpmer v. Evan$17 U.S. 620, 632 (1996)). The analysis
required for each of these constitutional claisngery similar, however the Court will go
through each separatelgsee Powers v. Harri879 F.3d 1208, 1215 (10th Cir. 2004)
(explaining that the Equal Protean and Due Process clausestpct distinctively different
interests, but that "a substaet due process analygisoceeds along the same lines as an equal
protection analysis ..."). Because the ordinamcegationally related ta legitimate government
interest, the Court finds thatey do not violate the Equal Protiect Clause or the Due Process
Clause.

1. Equal Protection

The Fourteenth Amendment states thald'[State shall ... deny &ny person within its
jurisdiction the equal protection tife laws.”" U.S.C. Const. ame XIV. This clause has been
used to invalidate laws that make imperntiksclassifications among people. If a law is
challenged based on equal protection grounds, the issuhether the government can identify a
sufficiently important objecte for its classification.See Romes17 U.S. at 631 ("even in the
ordinary equal protection case calling for the ntegerential of standardgse insist on knowing
the relation between the classificat adopted and the object to &gained”). Plaintiffs do not
discuss the first element of this analysis—thestfi@ation. However, Platiffs concede that the
ordinances should be evaluated emnhtional basis review, asghdo not involve distinctions

based on "suspect characteristics' (e.g. race or national origin)" or even "quasi-suspect’ classes

11



(e.g. gender or illegitimacy).” @. Doc. 133 at 3). Accordinglthe Court will evaluate the
ordinances at issue under rational basis review.

The United States Supreme Court has expthihat under rational B&s review, "if a law
neither burdens a fundamental right nor tag@esuspect class, [the court] will uphold the
legislative classification smhg as it bears a rational riéan to some legitimate end Romey
517 U.S. at 631. States are gietwide scope of discretion enacting laws which affect some
groups of citizens differently than otherdMcGowan v. State of Marylan866 U.S. 420, 425
(1961). Courts are not to "sit as a superletiistato judge the wisdom or desireability of
legislative policy determinations made in areas treither affect fundameéal rights nor proceed
along suspect lines ...Dukes 427 U.S. at 303. Furthermore, there is a presumption that state
legislatures have acted constitutionalee McGowar366 U.S. at 425 ("&te legislatures are
presumed to have acted withirethconstitutional power despiteetifiact that, in practice, their
laws result in some inequality.”). The legislatagioes not even haveddiculate the purpose or
rationale behind the regulation. "Instead|assification 'must bapheld against equal
protection challenge if there @y reasonably conceivable stafdacts that could provide a
rational basis for the classificationMeller v. Doe by Does09 U.S. 312, 320 (1993) (quoting
FCC v. Beach Communications, In808 U.S. 307, 313 (1993)). "[l]n the local economic
sphere, it is only the invidiowdiscrimination, the wholly aftvary act, which cannot stand
consistently with the Fourteenth AmendmeriDtikes 427 U.S. at 303-04 (citingerguson v.
Skrupa 372 U.S. 726, 732 (1963)). "[T]he burdsron the one attacking the legislative
arrangement to negative every conabie basis which might support itMeller, 509 U.S. at
320 (quoting_ehnhausen v. Lake Shore Auto Parts, @0 U.S. 356, 364 (1973)).

In City of New Orleans v. Dukéhe United States Suprer@eurt applied rational basis

review to a city ordinance thatohibited food vendors from sielyy food in the French Quarter

12



but included a "grandfather clause" that madexception for vendors who had been selling
food for over eight years. 427 U.S. 297, 299 (1978)e Supreme Court explained that "[w]hen
local economic regulation is challenged sokdyviolating the Equal Protection Clause, this
Court consistently defers to legislative determnadias to the desirabilif particular statutory
discriminations."ld. at 303. "States are accorded widéuae in the regulation of their local
economies under their police powers, and ratiorstirgitions may be madeith substantially
less than mathematical exactitudéd: The Supreme Court found ththie ordinane at issue
was rationally related to a government et and reversed the Fifth Circultl. at 304. The
Supreme Court explained that the ordinance foetth¢he government's jgetive, which was "to
preserve the appearance and custom valued by thee@s residents and attractive to tourists."
Id. at 304-05. ("We cannot say that these judgm&miack rationality that they constitute a
constitutionally impermissible deadiof equal protection.”). Th@ourt explained that the city's
"gradual approach" to the problem of pusheandors was constitutionally permissiblé. at
305.
In the present case, Plaintiffs contenal tbections 162-321 and 1623 are arbitrary and
do not satisfy rational basis review. (Rec. DI3 at 6, 10). As explained above, section 162-
321 governs the transfers@PNCs. It provides:
Upon the sale or transfer ahy taxicab or for-hire vehicle,

except for accessible taxicabs ialh cannot be transferred under

any circumstances, considerationyntee received by the vendor or

transferor or other person or ipathereto by the vendee or

transferee for the transfer ofettpermit governing such vehicle.

The CPNC may be transferrepgrovided thatthe following

requirements are met ...
Orleans Parish, La., Code of Ordinancd$8-321. The ordinanagoes on to list certain

requirements such as applying to the taxibareau, obtaining approval, and undergoing an

inspection.ld. This ordinance is rationally relatedttee state's interest and duty in regulating

13



the taxicab industry® As this Court explained in its @vious Order and Reasons, the City has
an "interest in its taxicab inding, ensuring the safety of itstiziens and visitors, and promoting
hospitality and tourism in New Orleans.” (RBac. 44 at 29). Regulating the transfer of
CPNCs allows the city to keep track of the CBN(Dd ensure that they are being transferred to
appropriate recipients. Thisriglated to the City's interest and is, therefore, constitutional.

Similarly, section 162-613, which establisemaximum age of taxicabs, satisfies the
rational basis test. This limitation is rationallyated to the city's interest in regulating the
taxicab industry and ensuring sigfand hospitality. Newer carseagenerally in better condition
and have newer safety features. There mayhmr,cdnd perhaps better, ways to ensure that
taxicabs are in good condition. However, it is not this Court's job to evaluate the wisdom of the
ordinance.See Dukest27 U.S. at 303 ("rationdistinctions may be nug with substantially
less than mathematical exactitude. Legislatorag implement their program step by step ... in
such economic areas, adopting regulationsahit partially ameliorate perceived evil and
deferring complete elimination of the evilfidture regulations.) (citation omitted) (citing
Williamson v. Lee Optical Co348 U.S. 483, 488-489 (1955)). The age limit is not wholly
illogical or irrational. It is related to the Citytgterest. Therefore, Plaintiffs fail to state a claim
for relief under the Equal Protection Clause.

2. Due Process Clause

A similar analysis is required to evaludte ordinances under the Due Process Clause.

The Fourteenth Amendment provides that "[n]Jo&gdtall ... deprive angerson of life, liberty,

13 Plaintiffs contend that there must &eational basis for the legislaturalrmendmenof
the ordinance. Plaintiffs state thabt once does the City articulate hohangingthe language
of § 162-321 promotes general health, welfarsadety.” (Rec. Doc. 133 at 6) (emphasis
added). However, the question is not whether the legislature had a rational basis for changing
the language in the ordinance. The appropgatstion is whether section 162-321, as written
now, violates the Equal Protection Claus¢haf United States Constitution or whether it is

14



or property, without due processlafv ...." U.S.C. Const. amendlV. Since 1937, courts have
rarely found a state or federal economic regaato be unconstitutional under the due process
clause. SeeErwin Chemrinsky, Constitutional Law: Pdiples and Policies 625 (3d ed. 2006).
Economic regulations will be upheld under the DuacBss Clause as long as they are rationally
related to some government objectiviiee Williamson348 U.S. at 491see alsadChemrinsky,
suprg at 625 ("The Court has made it clear thednomic regulations—laws regulating business
and employment practices—will be upheld whealleimged under the due process clause so long
as they are rationally related to seavkegitimate government purpose.").

In Williamson v. Lee Optical of Oklahomtae United States Supreme Court upheld a
city ordinance that made it unlawful for any person who was not a licensed optometrist to fit
lenses to a face or to replace frames in len8d8.U.S. at 485. The Court stated that "[t]he
Oklahoma law may exact a needless, wastefilirement in many cases. But it is for the
legislature, not the courts, tolhace the advantages and disadvantages of the new requirement.”
Id. at 487. The Court hypothesizaldout the legislature's posk motivation in enacting the
regulation. The Court explainedatti'the law need not be ineny respect logically consistent
with its aims to be constitutional. It is enoughttthere is an evil at hd for correction, and that
it might be thought that the particular legislatmeasure was a rational way to correctlid."at
487-88. The Court explained that "[tlhe dag@ne when this Court uses the Due Process
Clause of the Fourteenth Amendment to stdkevn state laws, regatiory of businesses and
industrial conditions, because they may beisawimprovident, or out of harmony with a
particular school of thought.Id. at 488.

Plaintiffs rely heavily orst. Joseph Abbey v. Castillé12 F.3d 215 (5th Cir. 2013). In

that case, the Fifth Circuit applied rational Bagview and held that a rule issued by the

rationally related to a legitimate government interest.
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Louisiana Board of Funeral Directors, which esgdly granted funeral hnes an exclusive right
to sell caskets, was unconstitutiontd. at 217-18. Ir5t. Joseph Abbethe district court
entered an order enjoining the enforcemernhefrule. 835 F. Supp. 2d 149 (E.D. La. 2011).
The district court provided a letity analysis of the possible jifgcations for the rule—consumer
protection, public health, safety, etc.—and found that none were legititdatt.157-59. After a
full trial on the merits, the Court concluded thagrhwas no rational basig fine rule and that it
violated both the Due Process Claasel the Equal Protection Claudd. at 151 ("It appears
that the sole reason for these laws is ttmemic protection of the funeral industry which
reason the Court has previously found not bala government intest standing alone to
provide a constitutionally valid reason for these provisions.").

The Fifth Circuit affirmed the decision ofefistrict court. 712 F.3d at 217. The Fifth
Circuit, not distinguishing betwedhe due process and the equitection analysis, held that
"mere economic protection of a particular intysis not a legitimate government purpoge.
at 222. The Court admitted that "economic @ctibn, that is favoritism, may well be supported
by post hoc perceived rationale ashiilliamson™ but found that no suctationale existed for
this rule. Id. at 222-23. The Court explained tHalthough rational basis review places no
affirmative evidentiary burden on the governmeitdjntiffs may nonetheless negate a seemingly
plausible basis for the law by addhg evidence of irrationality.'ld. at 222. The Court
concluded that "no rational rél@nship exists between public htehnd safety and restricting
intrastate casket sales to funeral directorsth&athis purported ratiofeafor the challenged law
elides the realities of Louisianatsgulation of caskets and burialdd. at 226. Importantly, the
Court pointed out that "Louisiandoes not regulate the useaafasket, container, or other
enclosure for the burial remains; has no requirdmor the construction or design of caskets;

and does not require that casketssealed ... Indeed, no Louisadlaw even requires a person to
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be buried in a casketd. at 218.

The present case is distinguishable fi®mJoseph AbbeyFirst, the Citydoesregulate
the taxicab industry. As discussabove, the ordinances whichaddish policies for transferring
CPNCs and age limitations on taxicalve rationally related to th@ity's interest in regulating
this industry. There is ndlagation in this case, like i8t. Joseph Abbethat the purpose of the
ordinances is economic protectionfavoritism toward a particulandustry. Further, unlike in
St. Joseph Abbewhere the plaintiffs negateall plausible basis for the rule, Plaintiffs in the
present case have failed to do thenea Plaintiffs claim simply thdhere are other, better, ways
to accomplish the City's objectiv&eg(Rec. Doc. 133 at 10) ("ngige is a better and more
accurate indicator of age than model year . Hywever, Plaintiffs do not demonstrate that the
ordinances are completely irrational. Thdinances at issue are rationally related to a
legitimate government interest. Therefore, PlHmfail to state a claim for relief under the Due
Process Clause.

D. Damages Associated with the Upgrade Ordinance

Plaintiffs cite the Fifth Circuit's statentan the present caséaeut the possibility of
recovering damages at a later point if Pl&fisucceed on the merits. (Rec. Doc. 133 at 9)
(quotingMelancon 703 F.3d at 279 ("Here, the cosfscomplying with the Upgrade
Ordinances, though disputed at thiacture, can be ascertainedwprecision at a later hearing.
In other words, should Plaintiffs ultimatelygwail on the merits aheir suit, they have
recourse—in the form of sulzpgent civil suits against the t@+to recover the amounts they
erroneously will have expended to comply witk tirdinances.")). Plaintiffs, relying on this
statement, argue that they should be allowgat@ceed to a trial on the merits regarding the
issue of damages. This argument is misplaced.

In Melancon the Fifth Circuit was reviewinthis Court's desion regarding a
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preliminary injunction. In order tbe entitled to a preliminary jumction, Plaintiffs needed to
establish irreparable injurySee Black Fire Fighters Ass'n v. Dall&05 F.2d 63, 65 (5th Cir.
1990) ("Generally, a movant must satisfy each of foaditional criteria irorder to be entitled to
a preliminary injunction: (1)rreparable injury; (2) substanitigelihood of success on the
merits[;] (3) a favorable balance of hardsjjpand (4) no adveeseffect on the public
interest.”). The Fifth Circuitlained that whatever injury Prdiffs may have suffered in this
case was not irreparabl&ee Melancgn/03 F.3d at 279 ("Thus, becawaintiffs' only alleged
harm can be obviated by monetagjief, it does not cotigute the 'irreparable’ injury necessary
to obtain the extraordinary relief of a prelimipamjunction.”). The Fifth Circuit did not say, as
Plaintiffs contend, that Plaintiffare entitled to a triaon the merits on thissue of damages.
Instead, the Fifth Circuit said thi&tthe Plaintiffs made it to a trial on the merits and prevailed,
they would be able to be compensated for ajurigs they experienced. This statement does not
change this Court's opinion thatRltiffs have failed to statecaim for relief and, therefore,
will not make it to a trial on the merits.
V. CONCLUSION

For the foregoing reasons, IS ORDERED that Defendant's Motions to Dismiss (Rec.
Docs. 7, 17, 27) are here@RANTED.

IT IS FURTHER ORDERED that Plaintiffs are to papefendants for costs in the

amount of $13,006.65. (Rec. Docs. 85, 108).

New Orleans, Louisian#his 19th day of March, 2014.

Wy O

UNITED STATES DSTRICT JUDGE
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