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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOEL C. THIBODEAUX , CIVIL ACTION
Plaintiff

VERSUS NO. 12-1375

WELLMATE, ET AL. SECTION: “E” ( 5)
Defendants

ORDER AND REASONS

Before the Court iDefendant’amotionin limineto strike theproposedestimony

of Michael Wogalterr For the reasons set forth below, the motioGRANTED.
BACKGROUND

Plaintiff Joel C. Thibodeaux (“Thibodeauxbrings claims against Defendant
Pentair Water Treatment OH Company (“P&n”) under the Louisiana Products Liability
Act (“LPLA".2 Thibodeaux was injured after the bladdara water pressuréank
manufactured by Pentairuptured on a platform operated by Chevron USA Inc
Thibodeaux’s employer anthe plaintiff-in-intervention3 Thibodeaux alleges, among
other theories, that the tank “is unreasonably e&aogs because an adequate warning
about the product has not been providéd.”

On February 5, 2016, Pentair fladmotionin liminewith respetto the proposed

testimony ofMichael Wogaltey Ph.D> Thibodeaux offerswogalter, a professor of

1R. Doc. 95.

2 LA.REV. STAT. §89:2800.5%.60.

3R. Doc. 9320 at 5; R. Doc. 101 at 10; R. Doc. 102t 8.
4R. Doc. 77 at 2.

5R. Doc. 95.
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psychology at North Carolina State Universiag ahuman factors expeftThibodeaux
filed an opposition to Pentair’s motion limineon February 23, 2016.
STANDARD OF LAW

Rule 702 of the Federal Rules of Evidence goverms admissibility of expert
witness testimony:

Awitness who is qualified as an expert by knowledskill, experience, training, or

education may testify in the form of an opinion atherwise if: (a) the expert’s

scientific, technical, or other specialized knowdedwill help the trier of fact to
understand the evidence or to determine a fadsoe; (b) the testimony is based
on sufficient facts or data; (c) the testimonyh®tprodwt of reliable principles
and methods; and (d) the expert has reliably appliee principles and methods
to the facts of the cade.
The United States Supreme Court’s decisioBDaubert v. Merrell Dow Pharmaceuticals,
Inc.,® provides the analytical framework for determinin@pether expert testimony is
admissible under Rule 702.

Under Daubert courts, as “gatekeeperste tasked with making a preliminary
assessmertdf whether expert testimony is both relevamtd reliablel® The party offering
the expert opinion must show by a preponderancéhefevidence that the expert’s
testimonyis reliable and relevani.

The reliability of expert testimony “is determinduny assessing whether the

reasoning or methodology underlying thestimony is scientifically valid2In Daubert

the Supreme Court enumerated several-erclusive factors that courts may consider in

6 R. Doc. 10215.

"R. Doc. 99.

8 FED.R.EVID.702.

9509 U.S. 579 (1993).

10 SeePipitone v. Biomatrix, In¢.288 F.3d 239, 24344 (citingDaubert 509 U.Sat592-93).

11Mathis v. Exxon Corp302 F.3d 448, 459%60 (5th Cir. 2002).

2Knightv. Kirby Inland Marine Inc.482 F.3d 347, 352 (5th Cir. 200 Bee also Burleson v. Texas Dept
of Criminal Justice 393 F.3d 577, 584 (5th Cir. 200Bpcanegra v. Vicmar Servs., In820 F.3d 581,
584-85 (5th Cir. 2003).



evaluating the reliability of expert testimofd/These factors are (1) whether the expert’s
theory can or has been tedi{€2) whether the theory has been subject to peaew and
publication, (3) the known or potential rate of@rofa technique or theory when applied,
(4) the existence and maintenance of standardsanttols, and (5) the degree to which
the technique or theory has been generally acceiptéue scientific community*

The Supreme Court has cautioned that the religtslitalysis must remain flexible:
the Daubertfactors “may or may not be pertinent in assess#l@bility, depending on
the nature ofthe issue, the expert's particular expertise, am@ subject of his
testimony.’>Thus, “not everyaubertfactor will be applicable in every situation .and
a court has discretion to consider other factoieiéms relevant!® Thedistrict court is
offered broad latitude in making expert testimonyateninationst’

As a generalrule, questions relating to the basessources of an expert’s opinion
affect the weight of the evidence rather than dsnassibility and should be left for the
finder of fad.18 “Unless wholly unreliable, the data on which theext relies goes to the
weight and not the admissibility of the expert apm.”*® Thus, fv]igorous cross
examination, presentation of contrary evidence, earckful instruction on the burden of
proof are the traditional and appropriate means of aitarlshaky but admissible

evidence.20 The Court is not concerned withhether the opinion is correbut whether

13Daubert 509 U.S. at 59296.

4 Bocanegra320 F.3d at 58485 (citingDaubert 509 U.S. at 59394).

15Kumho Tire Co., Ltd. v. Carmichad&26 U.S. 137, 150 (1999).

16 Guy v. Crown Equip. Corp394 F.3d 320, 326 (5th Cir. 2004).

17See, e.g., Kumho Tiy826 U.S. at 15453.

18 SeePrimrose Operating Co. v. Natl Am. Ins. C882 F.3d 546, 562 (5th Cir. 2004).

Y Rosierev. Wood Towing, LL.8o0.0%1265,2009 WL 982659, at *1 (E.Da. Apr. 8, 2009]citing United
States v. 14.38 Acres of Lay®0 F.3d 1074, 1077 (5th Cir. 1996)) (pheasis added )W olfe v. McNeHPPC,
Inc., No. 07348, 2011 WL 167380t *6 (E.D. Pa. May 4, 2011).

20 Pipitone 288 F.3d at 250 (quotingaubert, 509 U.S. at 596) (internal quotation marks ondjte
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the preponderance of the evidence establisheghleadpinion is reliabl&?! “It is the role
of the adversarial system, not the court, to hghtiweak eviden cé22

If the court concludes that a “jury could adepalysess [the] situation using only
their common experience and knowledge,’there isiaed for a fulDaubertanalysi§23
because the testimony would not “help the triefagt to understand the evidence or to
determine a fact in issu@4 “On the other hand, if the Court concludes that expe
testimony would be helpful to assist the trier atctf, thenDauberts impact must
be considered?®
ANALYSIS

In Wogalter’s report, Wogalter renders an opiniontbe adequacy of the warnings
and instructions associated with the Wellmate Iktand concludes that the product’s
warning system is defectivd.Wogalter bases his conclusionm three factorssalience of
the warning, comprehension of the warning’s contemdusers’ beliefs regardinthe
safety of the product?

The Court finds that the matters on which Wogatifers opinions are within the

common understanding of tlaverage juroand that Wogalter’s opinions do not satisfy

the requirement of Rule 702(a) that an expert’s Wiedge “help the trier fact to

21SeeJohnson v. Arkema, In®85 F.3d 452, 459 (5th Cir. 2012).

22Primrose 382 F.3d at 562.

23|n re FEMA Trailer Formaldehyde Products Liab. Igti No. MDL 07-1873, 2009 WL 2169224, at *3
(E.D. La. July 15, 2009(quotingPeters v. Five Star Marine Ser898 F.2d 448, 450 (5th Cir. 1990)).
24FED.R.EVID. 702(a).

25FEMA, 2009 WL 2169224, at *3.

26 R, Doc. 10212 at 4.Curiously, Wogalter identifies only one warnirtge warning on the drain assembly
pipe, that Pentair may have placed on the tank. R. Doc-1R2at 8-10. The parties agree, however, that
Wellmate 12 tanks manufactured from 2003 until 20® 8 featured a data and warning label on the'sank
exterior. See R. Doc. 9Bat  14; R. Doc. 102 at Y 14. Wogalter does not consider or addressittta and
warning label in his report. See R. Dd6.2-12.

27R. Doc. 10212 at 1+12.



understand the evidence or determine a fact in i83uEor example, wh respect to
salience, Wogalter states inshrieport:
A warning must be noticed first and then examined Because the label was to
be located on a pipe assembly at the bottom ofWhedlmate tank, it was not
positioned in the central visual field of the opemaWhile the operator may decide
to get down on his/her knees to examine the labe¢ngthe print size and when
combined with foreseeable weathmalated degradation, it would be even more
difficult to read.. ..l consider it to be a defective warning becauseboth
placement and lebility affecting and attention[,] attraction[,] amdaintenanceé?
With respect to comprehension, Wogalter statess‘fell known from previous research
within the human factors literature .that explicit warnings are better at informing
product uses about the hazard, consequences and the instrnsctian norexplicit or
general warnings3® With respect to beliefs, Wogalter explains, “Beli@fi®e clusters of
attitudes and memories that can be shaped fromigqusexperiences.. . [l]t was criticd
that the warnings be very well designed to overcameppropriate/inaccurate beliefs
about the safety of a produc’Based orhis consideration of salience, comprehension,
and beliefs Wogalter concludes the Wellmate 12 tank’s warngygtem is defecty,
determining that “[tlhe osproduct warning label should have been prominently
displayed and included message text with explitibimation about the hazard, how to
avoid the hazard, and the consequences of failimpbtoply.™?2 These matters, however,
are not technical, specialized, or outside the usterding of the average jurdndeed,

“[tlhe adequacy of the warning is a factual issusch the jury can handle without expert

help from either side33® Accordingly, he Courtfindsthat Wogalter’s testnony would not

28 FED.R.EVID. 702.

29]d. at 10-11.

30|d. at 11.

311d. at 12.

321d. at 13.

33 Calvit v. Procter & Gamble Mfg. Cp207 F. Supp. 2d 527,529 (M.D. La. 2002).
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assist the juryand there is no need for a fldhubertanalysis34 Wogalter “seems to play
the role of an ‘ubejuror’ rather than as an expert, offering opiniaihst invade the
province of the jury3s

The Courtwill not allow any experto testify regarding his or her perception of the
adequacy of the warning§,as the jurors will have the same appreciation foe t
warnings3’ In addition, “conflicting expert opinions [regarding the warnirsgstem’s
adequacy] wilhotassist, indeed, theare more likely to confuse, the jur§€’Accordingly,
Pentair’s motiorin limineto exclude the proposed testimony of Wolgalter bigranted,
and the Coursua sponteules that no human factoexpert may testify in this case and
no expert may provide testimony regarding his or perception of the adequacy of the
tank’s warnings®

CONCLUSION

ITIS ORDERED thatPentair’'s motionn limineto strike the proposed testimony
of Michael Wogalter iSRANTED .

ITIS FURTHER ORDERED that, for the reasonstatedabove, PentairBuman
factorsexpert Stephen Younig prohibited from testifyings an expert in this matté¢

New Orleans, Louisiana, this22ndday ofMay, 20%56.

------ St ——
UNITED STATES DISTRICT JUDGE

34FEMA, 2009 WL 2169224, at *3

351d.

36 Pentair also offerahuman factors expert, Stephen YoyR®.D.,who would testify about the adequacy
of the tank’s warnings and instructiorBeeR. Doc. 1143 at 4.

37See Wilson v. Thompson/Center Arms, @007 WL 7688092, at *1 (E.D. La. 2007).

38 Calvit, 207 F. Supp. 2d &29.

39 SeeFEMA, 2009 WL 2169224, at *AVilson, 2007 WL 7688092, at *Lalvit, 207 F. Supp. 2d at 529.

40 Young would also testify about the adequacy oftiduek’s warnings and instructionSeeR. Doc. 1143

at 4.




