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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOEL C. THIBODEAUX , CIVIL ACTION
Plaintiff

VERSUS NO. 12-1375

WELLMATE, ET AL. SECTION: “E” ( 5)
Defendants

ORDER AND REASONS

Before the Court are themnibus motions in limine filed by Plaintiff Joel
Thibodeaux (“Thibodeaux”) and Defendant Pentair ®fat Treatment OH
Company (“Pentair”}t

The CourtGRANTS AS UNOPPOSED Thibodeaux’s motionin limine with
respect to Paragraphs 1, 2, 3, 4, 5, 8, 9, 11151317,18, 19, 20, 21, 22, 225,and26.2

The Court als6GRANTS AS UNOPPOSEDPentair's omnibus motiom limine.3

Thibodeaux raises several contested matters iimtoigon in limine and argues,
“[i]f any of the subjects discussed [in the motiongre brought to the jury’s attention
directly or indirectly, Thibodeaux would need toekea new trial.? Many of theissues
raisedby Thibodeaux are governed by the Federal RuleEwdence The Court will
enforce the Federal Rules of Evidend¢evertheless, hte Courtrules on certain of
Thibodeaux’s opposed requests to prohibit any dismn of, referencto, or allusion to

certainmattersbelow:

1R. Doc. 124 (Plaintiffs motiofin limine); R. Doc. 127 (Defendant’s motidn limine).
2SeeR. Docs. 1241, 130.

3R. Doc. 127.

4R. Doc. 1241 at 2.

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2012cv01375/150769/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2012cv01375/150769/171/
https://dockets.justia.com/

A. Paragraph 6

Thibodeaux seek® exclude any suggestido the jury‘[tlhat Thibodeaux or his
counsel is wasting and/or consuming too much oftilme of the Court and/or jury, as
such statements are irrelevamygroper, and unfairly prejudiciab.”

Thibodeaux’s motion with respect to Paragraph GBANTED . No witness or
counsel will be allowed to make statememtghe presence of the juthat any party or
counselis wasting the time of the Court or theyjur

B. Paragraph 7

Thibodeaurseeks to exclude “[a]ny mention of the probableaiteeny of a withess
who is absent, unavailable, or not called to tgsfif

It is unclearto the Court in what context this would occur orether itwill, in fact,
be an issue at triallhe CourtDEFERS ruling on Thibodeaux’s madn with respect to
Paragraph 7 unless and until this issue is raisdtie presence dhejury.

C. Paragraph 10

Thibodeaux seeks to prohibit attorneys from makKiagny statement of the law,
other than one about the burden of proof and thscblagal definitions counsel believe
to be applicable, before the Court rules on thedaplicable to the casé.”

During opening statements, counsel are to focus on the acel@éhat will be
presented at the trial rather than the law. At tbaclusion of thecase the Court will

instruct the jury on the law. Before closing argumse counsel will have a copy of tfiral

51d. at 3.
61d.
71d. at 4.



juryinstructions. Any statements of the law made bynsmiduring closing argumens
limited to the law contained in tifaal jury instructions.

D. Paragraph 12

Thibodeaux’s request to limit testimony ‘relating.to any reduction in
Thibodeaux’s medicaéxpenses received from a collateral solirisceaddressedn the
Court’s order orPentair’s motiornin limineregarding damages for past medical expenses
sought by Thibodeauk.

E. Paragraph 14

Thibodeaux seeks to limit “[a]ny discussions by Reris designated experts
regarding any tests or studies conducted or byditere reviewed by the designated
expert or relied upon by the designated expert thate not disclosed in the written
reportsor during the oral depositions of the experts, batthave been excludday
this Court.”

Rule 26 of the Federal Rules of Civil Procedureuiegs an expert report to contain
“a complete statement of all opinions the witnedbexpress.®0 “[Aln expert report must
includeall matters about tich [the experts] will testify™ An expert witness’s testimony
is generally limited to the areas addressed in dkgert’s report, though an expert is
granted some leniency to explain his or her opisj@o long ashe report complies with

Rule 2612 The Court wilDEFER rulingunless andintil specific issues arise at trial.

8 R. Doc.166 (Order); R. Doc. 117 (Motioim limine).

9R. Doc. 1241 at 3.

10 FeED.R.Civ.P.26(a)(2)(B)(i).

11Stahl v. Novartis Pharm. CorpNo0.99-1048, 2000 WL 33915847, at *2 (E.D. La. Nov. 29 020.
2SeeReed v. lowa Marin& Repair Corp, 16 F.3d 82, 85 (5th Cir. 1994) (noting that tih@sSic purpose”
of Rule 26 is “preventing pyedice and surprise”Adcox v. Webex, IndNo. 991535, 2000 WL 322770, at
*1 (E.D. La. Mar. 27, 2000Q)In re Falcon Workover Co., IncNo. 972628, 1999 WL 1095349, at *1 (E.D.
La. Dec. 2, 1999)
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F. Paragraph 16

Thibodeaux seeks texclude “[a]lny references to the financial status of
Thibodeaux or any member of Thibodeaux’s fanily Thibodeaux argues that such
evidence is irrelevant and that, even if it weréevant, its probative value would be
substantiallyoutweighed by the danger of unfair prejudiée.

The Court agrees that Thibodeaux’s financial statugenerally irrelevant ah
GRANTS IN PART therequest inParagraph 16. The CouBEENIES IN PART the
request insofar as Thibodeaux seeks to prevent deritom introducing evidence
regarding Thibodeaux’s vocational abilities or fugélearning capacity.

G. Paragraph 24

Thibodeaux seektopreclude Pentair from “m]aking any mention, refece or
introducing evidence of any prior acts and/or onoiss on the part of Thibodeaux that
are not directly related to the incident and claimmsl defenses at issue for the reason that
the same areot admissible on the issues of negligence, charaot culpable conduct in
connection with the everits

As previously mentioned, the Court will enforce thederal Rules of Evidenc&o
the extent Thibodeaux seeks to preclude evidengeadficular pror acts or omissions,
the CourtDEFERS ruling on Thibodeaux’s motion with respect to Paieggh 24unless

and until specific issues arise at trial.

BR. Doc. 1241 at 6.
141d.
51d. at 7.



H. Paragraph 27

Thibodeaux seeks to preclude Pentair from mentignirat it “does not know of a
similar accident that has occurred with the watarkt that ighe subject of this lawsuit®
Thibodeaux argues that “such testimony is specuwdatis nothing suggests Pentair spoke
to each one of its employees to confirm that no anentair knows about a prior, similar
accident.” Thibodeaux also argues suchtigsony is irrelevant because “the fact that no
similar accidents occurred before this one doesmake it more or less likely that the
water tank was unreasonably dangero@s=inally, Thibodeaux arguesuch testimony
would improperly confuse the issues and misleadjtuing “into thinking that, if Pentair
were unaware of any other similar accidents, themther accidents occurred; the water
tank could not be unreasonably dangerous; and Fehtd no knowledge of any
potential unreasonably dangerous daeristic of the water tank? Pentair opposes
Thibodeaux'srequest and contends tht@stimony regarding whether Pentair knows of
similar prior accidents is relevant and admiss#§le.

Courts havegenerallyrecognized that evidence of the absence of oflterdents
may be admissible to showWl) absence of the defect orrodition alleged, (2)he lack of
a causal relationship between the injury and th&eaeor condition charged_3) the
nonexistence of an unduly dangerous situatmn(4)want of knowlede (or of grounds

to realize) the dangé€®r?

61d. at 8.

71d.

81d.

91d.

20 R. Doc. 130 at 1520.

211 McCormick on Evid. 200 (7th ed. 2013).



As a prerequisite for admissibility of evidence ioating the absence of prior
accidents, the defendant must show that the absence of paoidants took place with
respect to machines substantially identizakthe one at issue and used in settings and
circumstances sufficiently similar to those surrding the machine at the time of the
accident to allow the jury to connect past expecewith the accident sued upo#.”

The admissibility of evidence of thabsence of prior accidents turns on the facts
and circumstances of each c&8®¥/hen determining whether evidence of the lack biust
accidents is admissible, courts have analyzed whdtheeprobative value is substantially
outweighed by other consideratis, such agherisk of unfair prejudice or of misleading
the jury24 The Court of Appeals for the Third Circusummarizedthe applicable
analytical frameworlas follows

Testimony concerning an alleged absence of prioid&nts will usually satisfy the

relevance threshold established by Rule 402. Sastimony, however, by its very

nature, raises significant concerns regarding urgaejudice to the plaintiff. ..

District courts are required under Rule 403 to batathe probative value of such

evidence against its likely prejudicial effect, buttbvidence may not be excluded

unless the unfair prejudice created by admitting ¢lvidence would substantially
outweigh its probative value. In an effort to aseém probative value and minimize
undue pejudice, other courts considering such evidenogeltansistently insisted

that the offering party lay a proper foundation. tmost cases the required
foundation has involved three elements:gailarity—the defendant must show

22Fisher v. R.D. Werner Cpl F.3d 1236 (5th Cir. 1993per curiam)See alsd-orrest v. Beloit Corp.424
F.3d 344, 358 (3d Cir. 2005speaignnette v. Gene Tiern€g., 43 F.3d 1, 10 (1st Cir. 1994%(review of
the cases reveals, for the most part, that evidefitke absence of prior accidents may not be athdit
unless the offering party first establishes thag¢ tlhck of accidents was in regard to productstthee
substantially identical to the one at issue andlusesettings and circumstances sufficiently similathose
surrounding the machine at the time of the accidefguotingKlonowskiv. Intl Armament Corpl7 F.3d
992,996 (7th Cir. 1994))Louisiana cases are in accord with federal case lath issueSee Johnson v.
Lowes of Louisiana, Inc627 So. 2d 177,179 (La. App. 1 Cir. 3/5/98Yjt denied 625 So. 2d 167 (La. 1993)
(“Evidence of the absence of prior accidents ievaht and admissible where the proper foundation is
laid.”); Jurovich v. Catalanottp506 So.2d 662 (La. App. 5 Cir. 4/13/87%yrit denied 508 So.2d 87
(La.1987);Foster v. Marshall341 So. 2d 1354, 1361 (La. App. 2 Cir. 1/ 10/ %jit denied 343 So. 2d 1067
(La. 1977),and writ denied 343 So. 2d 1077 (La. 1977).

23Forrest, 424 F.3d aB58; Espeaignnette43 F.3d at 10.

24See, e.9., Espeaignnetds F.3d at 10 (affirming district court’s detemmaition that evidence concerning
lack of similar accidents was admissible, in pagtduse “theabsenceof prior accidentss probativeand
relevant to whether the edger as designed was sonsbly dangenss”).
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that the proffered testimony relates to substahtimlentical products used in

similar circumstances; (bhreadth—the defendant must provide the court with

information concerning the number of prior unitédsand the extent of prior use,;
and (c)awarenessthe defendant must shothat it would likely have known of
prior accidents had they occurréd.

The Court finds that evidence indicating the abseofcother similar accidents is
relevant and probative in this case. The Court doasfind that the probative value of
such evigenceis outweighed by any risk of unfair prejudice, confugithe issues, or
misleading the jury, provided that Pentair laysrager foundation for the evidenéeé.
Therefore, prior to admitting any evidence or tesginy regarding the absence of other
accidents,Pentair musfirst “show that the absence of prior accidents took pleitk
respect tqwaterpressur@éankd substantially identical to th@Vellmatel2 tani at issue
[in this cas¢ and used in settings and circumstances sufficiestigilar to those
surrounding thefWellmate 12 tank at the time of[Thibodeaux$ accident’2? After
Pentair believes it has presentdus evidence, Pentair must request a bench conference
to inform the Court andpposingcounsel that it intends to introduce evidence rdgag
the absence of othexccidentsand Thibodeaux will have the opportunttyargue to the
Court that an adequate showing has not been maddthel evidence is admitted,
Thibodeauxwill have the opportunity tattack on crosgxamination the credibility of

any witnes’s testimonyregarding the absence of prior similar accidents

|. Paragraph 28

Thibodeaux seeks xclude “[a]ny statement or argument supportingsaae not

contained in the Pré&rial Order.”28

25Forrest, 424 F.3d at 358.
26 SeeFED.R.EvID. 403.
27Fisher, 1 F.3d at 1236.

28 R. Doc. 1241 at 8.



Generally, the pretrial order frames the issuebdalecidedn the case and only
evidence relevant to those issues is admissibhe Courtwill DEFER ruling on any
specific issue unless and until they arise at trial

J. Paragraph 29

Thibodeaux seeks t@xclude any mention “[tlhat any government agency
including the BSEE found that Chevron committedaimns leading to the accident and
issued Chevron a citation; that Chevron failed tootpct health, safety, and the
environment by not performingperations in a safe and workmliikke manner; or that
Chevron failed to properly supervise the dismargtlof a potable water tank in a safe
manner to pract the equipment and employé@8Thibodeaux also raises this issue in
his objections to Pentair’s exhibis.

The Court has alreadwuled on the admissibility of the repassuedby the Bureau
of Safety and Environmental Enforcement ("BSE&H)dits attachments1The Courtwill
construeParagraph 29 of Thibodeaux’s motion as a motiorebmnsidepursuant to Rule
60 of the Feder&aRules of Civil Proceduré?

Under Rule 60(b)“the court may relieve a party or its legal repraa¢ine from a
final judgment, order, or proceeding for.any. . .reason that justifies religf3 Rule

60(b) provides reliefto prevent “a grave miscareadjustice.?4In reviewing the Court’s

291d. at 8-9.

30 SeeR. Doc. 150 at43.

31SeeR. Doc. 67.

32 avespere v. Niagara Mach. & Tool Works, In210 F.2d 167, 173 (5th Cir. 199®&brogated by Little
v. Liquid Air Corp, 37 F.3d 1069 (5th Cir. 19948Bregg v. Weeks Marine, IndNo. 991586, 2000 WL
802865, at *1 (E.D. La. May 26, 2000).

33FeD.R.CIv.P.60(b)(6).

34 United States v. Beggerl$24 U.S. 38, 471998).
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previous order regarding the admissibility of theEE report and attachmentke Court
determines that it must set aside part of its oiderder to prevent a manifest injustice.

Rule 803 of the Federal Rules of Evidence provieleseptions to the rule against
hearsay. Rule 803(8) provides in relevant part ehiedcord or statement of a public office
is admissible if “it sets out. .in a civil case or against the governmenaioriminal case,
factual findings from a legally authorized investigatio#.The advisory committee notes
state that the “[jjustification for the exceptionithe assumption that a public official will
perform his duty properly and the unlikelihood thae will remember details
independently of the recor3é

The United States Supreme Court has held that antideports containing an
investigatok conclusions and opinions satisfy Rule 803@ylong as the conclusions are
“based on a factual investigation and satisf[y] Rude's trustworthiness requiremen3?””’
In the Court’s previous order, it found the reasgnof the Fourth, Ninth, and Eleventh
Circuits to be persuasive and held that the podioha public report containing legal
conclusions are not included within the hearsageption of Rule 803(8%

In Thibodeaux’s objections to Pentair’s exhibitdiifodeaux urges the Court to
reconsideParagraph 24 of the BSEE Accident/Incident Fa¥rParagraph 24tates in
relevant part:

Chevron U.S.A. Incfailed to protect health,adety and the environment by not

performing operations in a safe and workmanlike memas follows: Chevron

U.S.A. Inc. failed to properly superviske dismantling of a potable water tank in

a safe manner to protect the equipment and em psoyeeevron employees failed
to depressurizea bladder before dismantling a potable water taskpar the

35 FED. R.EVID. 803(8) (A)(iii).

36 FED. R.EvID. 803 advisory comittee notes.

37Beech Aircraft Corp. v. Raine#88 U.S. 153, 170 (1988).
38 SeeR. Doc. 67 at 4.

39R. Doc. 150 at43.



manufacturer guidelines causing the bladder touug@tesulting in severe injuries
to an employeé?

Paragraph 24 contasnimpermissible legal conclusismoncernng the probable cause,
but-for cause, and contributing causes of the acciderd thusdoesnot fall under the
exception to the rule against hearsay. Accordinglyparagraph 24 is
inadmissible hearsay portion of the Notification of Incidents of Noncompliance sighe
by Elliott S. Smith, which is attached to the repocbntains the same language as
Paragraph 241 Therefore, that portion dhe notification by Elliot S. Smith is likewise
inadmissible42 The Court finds that admitting Paragraph 2dd theaforementioned
portion of the notificationnto evidencevould result in a manifeshjustice.

Therefore, the Court amends its ruling containedRieacord Document 670
providethat, while the majority of the BSEE report is fdzdsed and therefore admissible
under Rule 803(8), Paragraph 24, in addition tocalgeaphs 8, 18, and 19, of the Ateint
Investigation Report, the Notification of IncidemdENoncompliance signed by Elliott S.
Smith, and Paragraph 7 of the Accidéhtcident Formcontain BSEE’s legal conclusions
concerning the probable cause of the accident Aeatontributing causes of the accident
and as a result are inadmissible hears#&yst of the remainder of the BSEE report and

the attachments theret®admissible*3

40SeeR. Doc. 4062 at B.

41SeeR. Doc. 402 at 57.

421d. This attachment is currently Exhibit 223 in the pas’ exhibit book.The language can be found on
bates No. 4642.

43Exhibit 2240f the partiesexhibit bookthe contents of which can be foumdR. Doc. 462 at 58-59,will

be excludedpursuant to the&ourts Order on Pentas motionin limine regarding subsequent remedial
measuresSeeR. Doc.167.
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New Orleans, Louisiana, this24th day ofMay, 20%56.

------- St Mg
UNITED STATES DISTRICT JUDGE
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