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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOEL C. THIBODEAUX , CIVIL ACTION
Plaintiff

VERSUS NO. 12-1375

WELLMATE, ET AL. SECTION: “E” ( 5)
Defendants

ORDER AND REASONS

Before the Court iDefendant’s motion for summary judgmehfor the reasons

set forth below, the motion BENIED .
BACKGROUND

This is a products liability actioRlaintiff Joel C. Thibodeaux (“Thibodeauxivas
hired by Plaintiffin-Intervention ChevrordSA Inc.in June 207 as an operatot.A
Wellmate 12 tankmanufactured by Defendant Pent&ater Treatment OH Company
(“Pentair”), was installecas part of a potable water systean the Chevroroperated
platformon which Thibodeaux was workirfgOn July 5, 2011, Thibodeawnd two of his
coworkers, Fred Adams (“Adams”) and Matt Duhon (tin”), attempted to address a
pressurerelated issue with the water pressure tankibodeaux, Adams, and Duhon
isolated the tank from the system, bled all the ewgtressure from theystem, and
disconnected the plumbing connecting the tank'srdeessembly to the systemWhile

Thibodeaux was unscremg thethreadeddrain assembly from thieottom of thetank$

1R. Doc. 93.

2R. Doc. 934 at4.

31d. at5-6, 10-11.

4R. Doc. 935 at 6-7; R. Doc. 936 at 3;R. Doc. 931at 721; R. Doc. 1042 at §21
5R. Doc. 936 at 4;R. Doc. 931 at 122; R. Doc. 10 at §22.

6 R. Doc. 934 at 18-19; R. Doc. 1021 at 7; R. Doc. 9% at 4.
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pressure in thbladderreleased and Thibodeaux was injurethibodeauxestified in his
deposition that every bone from his eyebrow to thsn was fracturedand he has
undergone several medical procedures axt@nsiveireatment as a resuAt.

Thibodeaux filed this lawsudn May 30, 2012 In his third amended complaiig,
Thibodeaux brings claimsagainst Pentair under the Louisiana Products Ligbil
Act (“LPLAY). 11

On February 5, 2016, Pentair filed a motion for soary judgment arguing
(1) Thibodeaux cannot establish any of the requirednelets under the LPLA, and
(2) Pentair discharged its duty to warn when it prodidearnings to Chevrof?
Thibodeaux filed his opposition on February 23, @®land Pentair filed a reply
memorandum in support of its motion on March 2,2&1

STANDARD OF LAW

Summary judgment is apppriate only “if the movant shows that there is no
genuine dispute as to any material fact and theanobis entitled to judgment as a matter
of law.”15“An issue is material if its resolution could affébe outcome of the actiori®”

If the dispositive $sue is one on which the moving party will bear bueden of
persuasion at trial, the moving party “must comeward with evidence which would

‘entitle it to a directed verdict if the evidence mteuncontroverted at trial?” If the

“R. Doc. 9320 at 5; R. Doc. 104t 10; R. Doc. 102 at 8.

8 R. Doc. 934 at 23.

9R. Doc. 1.

1 R. Doc. 77.

UL A REV.STAT. §89:2800.5%.60.

12R. Doc. 93.

BBR. Doc. 101.

14R. Doc. 107.

B FED.R.Civ.P.56.See also Celotex Corp. v. Catre#t77 U.S. 317, 32223 (1986).
BDIRECTV Inc. v. Robsq@20 F.3d 532, 536 (5th Cir. 2005).

171nt1 Shortstop, Inc. v. Rally's, Inc939 F.2d 1257, 12634 (5th Cir. 1991) (quotinGolden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991)).



moving party fails tacarry this burden, the motion must be denied. & thoving party
successfully carries this burden, the burden ofipiciion then shifts to the nemoving
party to direct the Court’s attention to somethimghe pleadings or other evidence in the
recordsetting forth specific facts sufficient to estahlithat a genuine issue of material
fact does indeed exis8.

If the dispositive issue is one on which the rmoving party will bear the burden
of persuasion at trial, the moving party may satis$ burden of production by either
(1) submitting affirmative evidence that negates areasial element ofhe nonmovant’s
claim, or (2)affrmatively demonstrating that there is no evidenin the record to
establish an essential element of the moeavant’s clam.19 If the movant fails to
affirmatively show the absence of evidence in tleeord, its motion for summary
judgment must be denied. Thus, the nommoving party may defeat a motion for
summaryjudgment by “calling the Court’s attenti@msupporting evidece already in the
record that was overlooked or ignored by the movpayty.”?! “[U]nsubstantiated
assertions are not competent summary judgment eeelelfhe party opposing summary
judgment is required to identify specific evidenicethe record and to articulate the

precise manner in which that evidence support®hleer claim. ‘Rule 56 does not impose

18 Celotex 477 U.S. at 32224.

191d. at 33%+32 (Brennan, J., dissenting).

20 See idat 332.

21]d. at 332-33. The burden would then shift back to the moventiemonstrate the inadequacy of the
evidence relied upon by the ngnovant. Once attacked, “the burden of productiofftsiho the nonmoving
party, who must either (1) rehabilitate the eviderat¢éacked in the moving party’s papers, (2) produce
additional evidence showing the existence of a geaissue for trial as provided in Rule 56(e), ®y §ubmit

an affidavit explaining why further discewy is necessary as provided in Rule 56(&."at 332-33, 333 n.3.
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upon the district court a duty to sift through tteeord in search of evidence to support a
party’s opposition to summary judgmen#2”
LAW AND ANALYSIS

The Louisiana Products Liability Act provides thaé exclusive theories aalbility
for manufacturers for @mage caused by their products” under LouisianaZf\Whe
plain language of the Act shows that a plaintiffsarting a products liability action against
a manufacturer, faces a twiered burden: the plaintiff must showah(1) his damages
were proximately caused by a characteristic ofggh@duct that renders unreasonably
dangerous, and (2)is damages arose from areasonably anticipatedfibe product.24
If a plaintiffs damages did not arise from a reaably anicipated use of the product, the
Court need not reach the “unreasonably dangeraouwgliiry.25

Pentair argues in its motion for summary judgmehatt Thibodeaux cannot
establisheither prong required to prevan a productdiability action because he caot
demonstratehat his damages arose from a reasonably antigipase of the tankhat
the tank was unreasonably dangeroursthat any characteristic that rendered the tank

unreasonably dangerous caused his damagemally, Pentair raises theophisticated

22 Ragas v. Tenn. Gas Pipeline C436 F.3d 455, 458 (5th Cir. 1998) (citit@glotex 477 U.S. at 324;
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994) and quot8igptak v. Tenneco Rias, Inc, 953 F.2d
909, 91516 &n.7 (5th Cir. 1992)).

23| A. STAT.ANN. § 9:2800.52See also Kampen v. American Isuzu Motors,, [167 F.3d 306, 309 (5th Cir.
1998).

24 Blanchard v. Midland Risk Ins20011251 (La. App. 3 Cir. 5/8/02), 817 So. 2d 458, 464Qit denied
20021517 (La. 9/20/02), 825 So. 2d 1178nd writ denied 20021594 (La. 9/20/02), 825 So. 2d 1181
(quotingKampen 157 F.3d at 30910). See alsd.A. STAT. ANN. § 9:2800.54(D)Ellis v. Weasler Eng Inc,
258 F.3d 326, 331 (5th Cirppinion amended on denial of rgh274 F.3d 881 (5th Cir. 200.1)

25Kampen 157 F.3d at 30%ee also Kelley v. Hanover Ins. C88-506 (La. App. 5 Cir. 11/25/98), 722 So.
2d 1133, 1136writ denied 98-3168 (La. 2/12/99), 738 So. 2d 576 (“@Bore reaching the question whether
a product is unreasonably dangerous because ofadequate warning, a plaintiff must first meet the
threshold requirement of Sec. 2800.54 A, whighhat the injury arose from reasonably anticipated use’
of the product. It is only after such use is shawat the inquiry moves on to whether an adequateina
was required.”).

26 R. Doc. 9320 at 13-21.



userdefense, arguing discharged its duty to warn Thibodeaby warning Chevron, a
sophisticated uset”.
I.  Did Plaintiffs Damagedrise from aReasonablAnticipatedUse?

“Under the LPLA, a manufacturer is liable only fdrose ses it should reasonably
expect of an ordinary consume®TheLPLA defines “reasonably anticipated use” as “a
use or handling of a product that the product’s mfasturer should reasonably expect of
an ordinary person in the same or similar circumses”2° Courts determine what uses
of a product its manufacturer should have reasonablpectedat the time of
manufacture® “The standard for determining a reasonably antigdatise is an
objective one (an ordinary person in the same orilar circumstances)3! Whether a
plaintiffs damages arose from a reasonably anéitégl use of the challenged productis a
guestion of facB2“The court’s function on a motion for summary judgment condegra
reasonably anticipated use is to determine whetihere is a legally sufficient evidentiary
basis in a particular case for a reasonable jurdrier of fact to find for the plaintiff 33

When assessing whether a material factual dispxistse the Court considers “all
of the evidence in the record but refrains from makcredibility determinations or

weighing the evidence3? All reasonable inferences are drawn in favor oflo@-moving

27|d. at 21-23.

28 Butz v. Lynch19991070 (La. App. 1 Cir. 6/23/00), 762 So. 2d 121418 2vrit denied 20002660 (La.
11/17/00), 774 So. 2d 980

29 | A, STAT. ANN. § 9:2800.53

30 Blanchard 817 So. 2d at 460.

31Butz 762 So. 2d at 1218.

32 Ellis, 258 F.3d at 33NVhite v. Black & Decke(U.S.) Inc, No. 030874, 2004 WL 1373271, at *3 (E.D.
La. June 16, 2004 pffd sub nom. White v. Black & Decker (US) Int22 F. Appx 795 (5th Cir. 2005);
Scordill v. Louisville Ladder Grp., LLONo. 022565, 2003 WL 22427981, at *8 (E.D. La. Oct. 2003).

33 Calvit v. Procter & Gamble Mfg. Cp207 F. Supp. 2d 527,530 (M.D. La. 2002)

34 Delta & Pine Land Co. v. Nationwide Agribusiness.i€o, 530 F.3d 395, 398 (5th Cir. 200&gee also
Reeves v. Sanderson Plumbing Prods.,, 1580 U.S. 133, 15651 (2000).
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party35There is no genuine issue of material fact if, evewing the evidence in the light
most favorable to thean-moving party, no reasonable trier of fact couldifiior the non
moving party, thus entitling the moving party tagment as a matter of la¥.

The Court finds a genuine issue of material &dsts with respect to whether this
was a reasonably anticipated use. Pentair clam&rning was on the tank and that
Thibodeaux used the tank in direct violation of Wweening3’ Thibodeaux denies this and
argues that Pentair has failed to present evideéhaethe particular Wellmate 12 tank
involved in Thibodeaux’s accident had a warningtowhen it left Pentair’s controi®

Pentair’'s corporate representative Joel Voytekifiedt in his deposition that,
although Pentair could not tell exactly when thekavas manufactured as the serial
number was novisible on the tank, Pentair determined based anténk itself that it
was manufactured sometime between 2003 and Z0UBe parties do not dispute tHis.
Craig Berkenmeier, a member of Chevron’s root caasalysis team, testified in his
deposition thatepair records for the Chevron platform on whichibiddeaux was injured
indicate that the potable water pressure tank \easaced in January of 200'%6and the
parties have stipulated that tiellmate 12 tank was placed on the platform in Jamnyu
200642 Although Pentair’'s corpora representative testified that, ordinaribgnks
manufactured between 2003 aapproximately August 2006 would have hathbel on

the drain assemblg Pentair has not presented competent summarynueshg evidence

35Lijttle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

36 Smith v. Amedisys, In298 F.3d 434, 440 (5th Cir. 2002).
37R. Doc. 9320 at 13.

38 SeeR. Doc. 101 at 12.

39R. Doc. 933 at 4-5.

40R. Doc. 931 at 14; R. Doc. 1042 at 74. See alsoR. Doc. 933 at 5.
41R. Doc. 9312 at 12-15.

42SeeR. Doc. 114 at 7; R. Doc. 174 at 1; R. Doc:-33 at 10.

43R. Doc. 933 at 1+13; R. Doc. 938.



to establisithat, viewing the evidence in the light most favolleato the noamoving party,
no reasonable person could find to the contrdryhere are not sufficient undisputed
facts for the @urt to make this determination, and summary judgtmeay not be
granted in favor of Pentair on this basis.

I[I.  Were Plaintiffs Lamage$roximatelyCaused by £haracteristic thaRenderghe
TankUnreasonablypangerou8

A. Unreasonably Dangerous

Pentair argueshat Thibodeaux lacks sufficient evidence to esthblhat the
Wellmate 12 was unreasonably dangeréus.

Under the LPLA, a produachaybe deemedinreasonably dangerousany one of
four ways: (1)in construction or composition; () design; (3)Yor failure to provide an
adequate warningir (4) for failure to conform to an express manufacturerdaranty46
Each is aistinctpossible theory ofecovery governed by separate statutes as delideate
in La. Rev. Stat. 8:2800.54(B), and proof of any one is sufficiet.

Thibodeauxargues in his opposition that theaeegenuine issugof material fact
regarding whether the product was unreasonablggdeous (1)n construction or
composition, (2)n design, and (3for failure to provide an adequate warniffigThe
Court findsthere arggenuine issugof material fact regarding whether the product was

unreasonably dangerous witbspecto all threetheories.

44Smith 298 F.3d at 440.

45R. Doc. 9320 at 18-21.

46 LA, REV. STAT. § 9:2800.54B); Reynolds vBordelon 20142371 (La.6/30/15), 172 So. 3d 607, 6425.
47LA. REV. STAT. § 9:2800.54(B.

48 R. Doc. 101 at 25Thibodeaux does not address (4) failure to confaonan express manufacturer’s
warranty in his oppositiorid.



1. Construction or Composition

La. Rev. Stat. §:2800.55 provides that “[gdroduct is unreasonably dangerous in
construction or composition if, at the time theoduct left its manufacturer@ntrol, the
product deviated in a material way frometinanufactures’specifications or performance
standards for the product or from otherwise idealtproducts manufdared by the same
manufacturer®® Whether a defect is unreasonably dangerous donstruction or
composition is a question of fagt.

Pentar argues Thibodeaux lacks sufficient evidence talksh that the tank was
unreasonably dangerous in deskijn.

Thibodeau’s materials science expert Cynthia Smadncludedhat the tank was
unreasonably dangerous in construction and comiposand will testify as such at
trial.5>2She basethis conclusion in patterconclusionthat there waa “network of raised
features [she] observed across the entire extestioface of the air celland herfinding
that“[t]he hardness of the air cell material was beldin@ manufacturer’s specified range,
indicating the material was softer than it shoudd/d been 33 Smith also foundhat “[t]he
air cell material . .exhibited a melt flow rate that was well above thanufacturer’s
specified range, indicatg that the material either did not conform to thanufacturer’s
specification at the time of manufacturer, or ttted material was insufficiently stabilized

to prevent degradation during servicé.”

49 LA. REV. STAT. § 9:2800.55

50 Morris v. United Servs. Auto. AssB2,528 (La. App. 2 Cir. 2/18/00), 756 So. 2d 5897.
51R. Doc. 9320 at 18.

52R. Doc. 10213 at 8.

531d.

541d.



Pentair has not shown a lack of evidence suchnlbatasonable trier of fact could
find in favor of the plaintiff. Thibodeaux has providedufficient competent summary
judgment evidence to raise a genuine issue of niedtxct as to whether the tank was
unreasonably dangerous in construction or com parsiti

2. Design

La. Rev. Stat. 2800.56 defines a product that isunreasonably dangerous
in design:

A product is unreasonably dangerous in designtitha time the product left its
manufactures control:

(1) There existed an alternative design for thedwai that wa capable of
preventing the claimant's damage; and

(2) The likelihood that the produsttdesign would cause the claimant’s damage
and the gravity of that damage outweighed the baorde the manufacturer of
adopting such alternative design and the adveffeet, if any, of such alternative
design on the utility of the product. An adequateming about a product shall be
considered in evaluating the likelihood of damadeew the manufacturer has used
reasonable care to provide the adequate warningsersand handlers of the
product>s
Whethera defect is unreasonably dangerous in design isestgon of facté
The Wellmate 12 tank contaan an internal air cell, or bladder, attached to both
the top of the tank and the drain assembly at thedm of thetank >’ Edward Lebreton,
Pentair’s former chief engineer, testified at hepdsition that mst water tanks of this
type connecthe air cellonlyat the top of the tankeaving onlywater at the bottom ofthe

tank58 Lebreton stated in his deposition thet did not know of any other watpressure

tanksthatwere designedlo connecthe air cellbothto thetop andbottom of the tank?

55 L A. REV. STAT. § 9:2800.56.

56 Morris, 756 So. 2cht557.

57SeeR. Doc. 934 at 11; R. Doc. 105 at 1720.
58 R. Doc. 1026 at 1%#20.

591d. at 19.



Smithopinesin her report that the tank was unreasonably damgein desigrf?
She identified Pentair'attachmentof theair cellto the tankas a design defect: “the air
cell was attached to [the] bottom of the drain askl, where it could become twisted
and tear. If the air cell had been attached tottipeof the tank as is common in pressure
tanks manufactured by other companies, this act¢ideald not have happenefl”

Smith testified in her depositionthat the air cell becamecaught on thedrain
assemblywhichhadsharp cornerscausing the air cell to twist as the drassemblyvas
unscrewed? “[Blased on Pentair’'s design, the air cell shoulvé rotated freely within
the drain pipe and should not have been impactadilgreading the drain pipé3Smith
referred to this as a “defective desidit.”

Pentair has not shown a lack of evidence suchrlbatasonable trier of fact could
find in favor of the plaintiff. Thibodeaux has providedufficient competent summary
judgment evidence to raise a genuine issue of nedtict as to whether the tank was
unreasonably dangerousdesign.

3. Warning

With respect taa manufactures duty to provide an adequate warnji@g. Rev.
Stat. §89:2800.57 provides in pertinent part:

A. A product is unreasonably dangerous because anuadeqwarning
about the product has not been provided if, atttime the product left

its manufacturer’s contrpkthe product possessed a characteristic that
may cause damage and the manufacturer failed toeessonable care

60 SeeR. Doc. 10213 at 15.

611d.

62 R. Doc. 9314 at 1718 (“l believe that it caught at the exterior, aaslthe air cell twisted, material was
extruded outward from the interior of the air aeivard the exterior of the air cell, resulting irhale that
is deformed outward toward the exterior surfaceEjpert opinion testimony in the form afdeposition
may be considered in support of ordpposition to a motion for summary judgmeBburgeois v. Garrard
Chevrolet, Inc.20020288 (La. App. 4 Cir. 2/21/02), 811 So. 2d 962, 968it denied, 20020846 (La.
5/24/02), 816 So. 2d 854.

63R. Doc. 9314 at 35.

64R. Doc. 9314 at 29.
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to provide an adequate warning of such characterastd its danger to
users and handlers of the product.

B. A manufacturer is not required foovide an adequate warning about
his product when:

(1) The product is not dangerous to an extent beyorad tthich
would be contemplated by the ordinary user or hanaif the
product, with the ordinary knowledge common to tbenmunity
as to the product'sharacteristics; or

(2) The user or handler of the product already knowsearsonably
should be expected to know of the characteristithef product
that may cause damage and the danger of such deaisdic 55

The LPLA defines “adequate warning” aa fwvaming or instruction that would lead an
ordinary reasonable user or handler of a productottemplate the danger in using or
handling the product and either to decline to uskandle the product or, if possible, to
use or handle the product in such ammar as to avoidhe damage for which the claim
is made.86

Pentairconcedest was required to provide an adequate warningdnguesthat
Thibodeaux cannot demonstrate that the warningeweadequate when the tank left
Pentair’s contrb8” Thibodeaux on the other handsontendsthat Pentair’s warnings
were inadequate “due to their content, placememd, @bsence®?

The plaintiffbears he burden of establishing that, at the time thedpiat left the
manufactures control,the manufacturer failed to provide an adequate warrfihg.

“Whether a particular warning or instruction is adate is a question for the trier of

fact”70 When determining the adequacy of a warning, thertaof fact consides the

65 A. REV. STAT. § 9:2800.57

66 | A. REV. STAT. § 9:2800.53(9).

67R. Doc. 9320 at 13-17, 20-21.

68 R. Doc. 101 at 16.

69 Jack v. AlberteCulver USA, Inc.20061883 (La. 2/22/07), 949 So. 2d 1253&858.
701d. at1259.
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severity of the danger, the @khood of successful communication of the warntiog
foreseeable consumers, the intensity and form efwhrning, and the cost of improving
the stength or mode of the warning.

As previously discussed, Pentair Haded toestablish that no reasonalttéer of
fact could conclude there was not a warnorgthe tank athetime of manufacturég?
Moreover, “[t|he adequacy of a particular warningaigjuestion for the trier of facand
should usually not be determined atsmary judgment’

B. Causation

Pentair further argues Thibodeaux cannot establiblat tan unreasonably
dangerous condition causads accident’4

The Court findsthere are genuine issues of material fact regaraiagsation.
Smith opinedin her repot that, “[i]f the air cell hadbeen attached to the top of the
tank[,. ..] this accident could not have happenédPentair has failed to establishat
no reasonable trier of fact could find that theaah's being attached to the bottomtbfe
tank was the cause of the accident.

[11.  Is Defendan€&ntitled toSummaryJudgment on th&ophisticatedUserDefense?

Pentair argues that Thibodeaux cannot succeed senfdilureto-warn claim

because Pentadtischarged its duty to warmy warning Chevron, a sophisticated user.

71Bloxom v. Bloxom512 So. 2d 839, 841 (La. 198 ¥ agoner v. Exxon Mobil Corp813 F. Spp. 2d 771,
793 (E.D. La. 2011).

72See suprdart I.

73 Bell v. Uniroyal, Inc, 96-2838 (La. App. 4 Cir. 6/11/97), 696 So. 2d 268, 23@e als@Brown v. Sears,
Roebuck & Cq.516 So. 2d 1154, 1155 (La. 1988) (“A detdnation of whether a particular warning is
adequate is a question of fact, to be made by lzéi@na number of factors, such as the likelihood th
warning will convey the nature of the danger to themrs, the intensity and form of the warning, dhd
cost of improving the strength or mode of the warnihg

74R. Doc. 9320 at 1#18.

SR, Doc. 10213 at 15See alsdR. Doc. 9314 at 1#18,29, 35 (opining that the sharp corners of the drain
assembly caught on the air cell, causing it todaitl that I'do not believe [Thibodeaux] would have been
injured had the air cell not failed”).

12



Thibodeaux argues in his opposition that the veagtence of a sophisticatedser
affrmativedefense is “suspect®Thibodeaux also argues that, even if the sophistita
user affirmative defense exists, Pentair has faitedlead it as an affirmative defene.

“The only provision of the LPLA that affords a bagor arguing or guessing that
manufacturers’ liability is limited by a sophistieal user or purchaser defense is section
2800.57(B)(2).7 Under La. Re. Stat. 8:2800.57(B), a manufacturer is not required to
provide an adequate warning about its product wii¢ime useror handlerofthe product
already knows or reasonably should be expectedntowkof the characteristic of the
product that may cause damage and the danger of cluaracteristi€’® Thus, if the
sophisticateeuser defense is available to Pentair, it would pdeva defense only to
Thibodeaux’s claim that the tank was unreasonalaggérous due to an inadequate
warning.Even if Pentair prevailed on this point, Thibodeamight be entitled to recover
under other theorie¥

CONCLUSION
For the foregoing reasons;
IT IS ORDERED that Pentair’'s motion for summary judgmenbDENIED .

New Orleans, Louisiana, this27th day ofMay, 20%56.

SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

6 R. Doc. 101 at 30See alsoSwope v. Columbian Chemicals C881 F.3d 185, 207 (5th Cir. 2002)
("Subsequent to the enactment of the LPLA and toisrt's decision inDavisone Louisiana intermediate
appellate court has expressed uncertainty as talvenehe LPLA perpetuates a sophisticated purchaser
user defensé(citing Black v. GormarRupp 655 So0.2d 717722 (La. App. 4th Cirl995))).

"R. Doc. 101 at 30.

78 Swope 281 F.3dat206.

79 LA.REV. STAT. §9:2800.57(B).

80 See suprdart I1.A.
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