UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ANTHONY DARENSBOURG ClIVIL ACTION
Versus NO. 12-1414
STEVE RADER, WARDEN SECTION: "E" (1)

ORDER AND REASONS

Before the Court is a Report and Recomdation issued by the Magistrate Judge
recommending that Anthony DarensbourBarensbourg") petition for federabhbeas
corpusrelief be dismissed with prejudice as untimely undEDPA.! Darensbourg timely
filed an objection to the Magistrate Judge's Reord Recommendation.

The Court, after reviewing the petition, the recaite applicable law, the Report and
Recommendation of the United States Magis¢ Judge, and Darensbourg's objection,
finds no error in the Magistrate Judge's carsgbn that Darensbourg's federal application
for habeas corpus relief is untimely and that petitioner has not ntbe burden of
establishing that he is entitled to equit@bdlling. The Court hereby approves the Report
and Recommendation of the United StatesgM&rate Judge and adopts it as its own
opinion, subject to the following clarifications.

In recommending that Darensbourg's application lsentssed as untimely, the
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Magistrate calculated AEDPA's federal lirations period as commencing 30 days from
December 27,2006, the date the Louisiana Rifitttuit Court of Appeal mailed notice of
its judgment. The Magistrate determined that Dabewsg's writ application to the
Louisiana Supreme Courtwas untimely becausmd filed after the 30-day period expired,
so his state criminal judgment became fifa the purposes of AEDPA on January 26,
2007, and the federal limitations periodpéned one year later on January 28, 2G0r
this reason, the state post-conviction repebceedings filed by Darensbourg beginning
May 12, 2009 did not toll the federal limtians period since the period had already
expired. The Magistrate also states in hgram that the "petitioner has brought forth no
evidence demonstrating that he is entittedequitable] tolling, and this Court knows of
no reason that would support equitatdéling of the statute of limitations''Accordingly,
the Magistrate recommends the petition be dismisgéd prejudice.

In Darensbourg's objection, he assertatthis writ application to the Louisiana
Supreme Court was timely becausefiled a motion for an exbesion of time to file, which
was granted by the Louisiana Supreme Courd, e filed the writ application within the
extended periodlf so, the state criminal judgmemias not final until February 8, 2008,

after the 90-day period for filingwrit of certiorari to the United Stas Supreme Court
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elapsed.Petitioner then had one year from thate the state criminal judgment became
final to file a federahabeas corpus petition.

Even considering the later date for thepegation of AEDPA's one-year period for
filing a federalhabeas corpus petition, Darensbourg's petition is still untimeAEDPA's
one-year limitations period would have begun rurgon February 7,2008, and the federal
application needed to bddid by February 9, 20091t was not filed until May 13, 2012.
The onlyway Darensbourg's application couldibeely, then, isifthe federal deadline was
extended through tolling. Because Darensbauapgplication for state post-conviction relief
was not filed untilMay 19,2009, more thdmree months after the AEDPAdeadline passed,
heis not entitled to statutorytollingund®2244(d)(2). Additionally, Darensbourghas not
met his burden of establishing that he is ertitio equitable tolling, which is only available
in rare and exceptional circumstances whigre petitioner "shows (1) that he has been
pursuing his rights diligently, and (2) thedme extraordinary circumstance stood in his
way and prevented timely filing."

Accordingly,IT IS ORDERED that the federal petition &nthony Darensbourg

for habeas corpusreliefisDISMISSED WITH PREJUDICE.
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7February 7,20009 falls on a Saturday. Thus,fedteral limitations periodvas extended through
Monday, February 9, 200%ee Flanagan v. Johnson, 154 F.3d 196, 202 (5th Cit998); Fed.R.Civ.P. 6(a).
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°Holland v. Florida, 560 U.S. 631, 649 (internal quotation marks oed}t Davisv. Johnson, 158
F.3d 806, 811 (5th Cir. 1998).



SUSIE MORGAN
UNITED STATESDISTRICT JUDGE



