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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

84 LUMBER COMPANY CIVIL ACTION
VERSUS NO. 12-1748
F.H. PASCHEN, S.N. NELSEN & SECTION “R” (5)

ASSOCIATES, LLC, ETAL.

ORDER AND REASONS

Before the Court is ThirdParty Defendant Fidelity and Deposit
Company of Maryland’s (Fidelity) motion fogpartialsummary judgment.
Also before the Court is Fidelity's motion fgpartial judgment on the

pleadings? For the following reasons, the CouBRANTSboth motions.

l. BACKGROUND

This case arises out of two school constructiorjguts in New Orleans,
Louisiang the Mildred Osborne Project and the South PlaguesProjecg
Third-party plaintiff F.H. Paschen, S.N. Nielsen & Assdeis, LLC (Paschen)
was the general contracton both projects. Paschen subcontracted part of

the projects to defendant J & A Construction Mgement Resources

1 R. Doc. 185.
2 R. Doc. 186.
3 R. Doc. 70.
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Company, Inc. (J &A)andJ &Asubcontracted its obligations to plaintiff 84
Lumber Companythe subsubcontracts) Fidelity issued two prformance
bonds for each of the stdubcontracts between J & Aand 84 LumbeThe
bonds dated October 4, 2010, and October 22, 20d0aranteed 84
Lumber’s performance under th®ub-subcontracts with J & A. Both
performance bonds clearly on their éaidentify 84 Lumber as the Principal,
J & A as the Obligee, and Fidelity as the Suret@n October 7, 2010, and
October 22, 2010, respectively, Fidelity added r&d&o both performance
bonds, which amended the bonds by naming Paschemn dasal obligeé€.
Both riders stated that “[e]xcept as herein modifigaid Performance Bonds
shall be and remain in full force and effeét.”

On July 5, 2012, 84 Lumber sued Paschen, Fidedity theother
surety companies, alleging that it was not paiduilh for work performed
under its Master Service Agreement with J & At also alleged that it was
entitled to payment for materials and for additibwark performed outside

of the Master Service Agreement. Paschen answe4ddimbers complaint

4 R. Doc. 1859 at ¥ R. Doc. 18510 at 1 Continental Casualty
Company and Safeco Insurance CompanAmerica were also sureties.
Id.

Id.

R. Doc. 1859 at 4 R. Doc. 18510 at 2
Id.

R. Doc. 1.
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and added J & Asa thirdparty defendant? Paschen’s answer also asserted
counterclaims against Fidelity, alleging that thredoch of contract by 84
Lumber and J & Amade Fidelity liable to Paschentfoose damages.

The case was stayed for nearly three years whég#rties attempted
to resolve their claims through arbitrati&hOn January 13, 2016, this case
was reassigned from Judge Berrigan's chambethis Court for all further
proceedings? On May 5, 2016, the Court granted 84 Lumberotion to lift
the sty in this case and to dismiss J & A's claims agai@4 Lumber for
failure to prosecuté

With the case reopened, Fidelity now moves for stamypudgment
and judgment on the pleadingsy Paschen’s claims. Paschen filed an

opposition to both motion¥,andFidelity filed replies for botH$

10 R. Doc. 25.

n Id. at 67 |1 3132.

12 For a history of the failed arbitration processeeR. Doc. 151 at
1-6.

13 R. Doc. 144.

14 R. Doc. 151. R A’s claims were also dismissed against Maggie’s
Management, LLC.

15 R. Doc. 192; R. Doc. 193.

16 R. Doc. 197; R. Doc. 199.
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1. LEGAL STANDARD

A. SummaryJudgment

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact damalhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(Celotex Corp. v. Catreft
477 U.S. 317, 3223 (1986);Little v. Liquid Air Corp, 37 F.3d 1069, 1075
(5th Cir. 1994). When assessing whether a dismstéo any material fact
exists, the Court considers “all of the evidencéhia record but refrains from
making credibility determinations or weighing th@dence.” Delta & Pine
Land Co. v. Nationwide Agribusiness Ins..C830 F.3d 395, 398 (5th Cir.
2008). Allreasonable inferences are drawn in faofdhe nonmoving party,
but “unsupported allegations or affidavits settidgrth ‘ultimate or
conclusory facts andonclusions of law’ are insufficient to either suggpor
defeat a motion for summary judgmentGalindo v. Precision Am. Corp.
754 F.2d 1212, 1216 (5th Cir. 1985) (quoting WrighWiller, Fed. Prac. and
Proc. Civ.2d § 2738 (1983)).

If the dispositiveissue is one on which the moving party will beae th
burden of proof at trial, the moving party “mustee forward with evidence
which would entitle it to a directed verdict if thevidence went

uncontroverted at trial.Intl Shortstop, Inc. v. Rallg;Inc., 939 F.2d 1257,



126465 (5th Cir. 1991) (internal quotation omitted)héfnonmoving party
can then defeat the motion by either counterindhvgitifficient evidence of
its own, or “showing that the moving party’s evidens so sheer that it may
not pesuade the reasonable fdotder to return a verdict in favor of the
moving party.”ld. at 1265.

If the dispositive issue is one on which the nonmgwarty will bear
the burden of proof at trial, the moving party msatisfy its burden by
merely pointng out that the evidence in the record is insudindi with
respect to an essential element of the nonmovintyjgalaim. See Celotex
477 U.S. at 325. The burden then shifts to themowing party, who must,
by submitting or referring to evidence, smit specific facts showing that a
genuine issue existsSee id at 324. The nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issue for
trial. 1d. at 325;see also Little37 F.3d at 1075 (“Rule 56 'malates the entry
of summary judgment, after adequate time for diecg\and upon motion,
against a party who fails to make a showing sudfiti to establish the
existence of an element essential to that paragecand on which that party

will bear the lurden of proof at trial.™) (quotingelotex 477 U.S. at 332).



B. Judgment onthe Pleadings

A motion for judgment on the pleadings under Fed&uale of Civil
Procedure 12(c) is appropriate if the matter carmatgidicated by deciding
guestions of law ratér than factual disputeBrittan Commchns Int’Corp.
v. Sw. Bell Tel. C9.313 F.3d 899, 904 (5th Cir. 2002). It is subjextthe
same standard as a motion to dismiss under Rul® (@) Doe v. MySpace,
Inc., 528 F.3d 413, 418 (5th Cir. 200800 suvive a Rule 12(b)(6) motion to
dismiss, the plaintiff must plead enough factsstate a claim to relief that
Is plausible on its face.”Bell Atl. Corp. v. Twombly550 U.S. 544, 570
(2007). Aclaim is facially plausible when the plaintiffgdds factshat allow
the court to “draw the reasonable inference th&t defendant is liable for
the misconduct alleged.’Ashcroft v. Igbal 556 U.S. 662, 678 (2009)A
court must accept all weflleaded facts as true and must draw all reasonable
inferences in favor of the plaintifiLormand v. U.S. Unwired, Inc565 F.3d
228, 239 (5th Cir. 2009)But the Court is not bound to accept as true legal
conclusions couched as factual allegatiolghal, 556 U.S. at 678.

A legally sufficient complaint must establistmore than a “sker
possibility” that plaintiffs claim is trueld. It need not contain detailed
factual allegations, but it must go beyond labdégal conclusions, or

formulaic recitations of the elements of a causaation.ld. In other words,



the face of the complaint must contain enough factualttar to raise a
reasonable expectation that discovery will revesadence of each element of
the plaintiffs claim. Lormand 565 F.3d at 257.If there are insufficient
factual allegations to raise a@ht to relief above the speculative level, ottifi
Is apparent from the face of the complaint thatéhie an insuperable bar to

relief, the claim must be dismissediwombly 550 U.S. at 555.

[11. DISCUSSION

Paschen asserts two claims against Fidelitgthbarising out of
Fidelity’s performance bonds guaranteeing 84 Lunsbeerformance in the
sub-subcontracts between J & A and 84 Lumber. Thet falaim seeks
damages for the failure of both J & Aand 84 Lumbeperform under the
“‘J &ASubcontracts.”The second claim specifically seeks to recover dgesa
that Paschen is allegedly entitled to recover beeaaf its status as a dual
obligee on the performance bongsued by Fidelity” Fidelity moves for
summary judgment on Paschen’s first claim anadigment on the pleadings

on Paschen’s second claim. Each will be addressédrn.

o Id.at 7 9 32.



A. SummaryJudgment

Paschen’s first claim against Fidelity asserts dgesaarising out of the
breach by 84 Lumber and J &A of the “J & A Subcats,” which Paschen
itselfdefines as the contract between Paschen and J&Adelity argues it
Is entitled to summary judgment as a matter of lamtlois claim because it
cannot be held liable for 84 Lumber’s breach of thé& A Subcontracts” as
84 Lumber is not a party to thaubcontract, nor didridelity bond that
subcontract? Further, Fidelityargues that itannot be held liable for J &
A's breach of any contract because Fidelity guaeadonly84 Lumber’s, not
J & A's, performance&® In responsePaschen contendihat one of the
performance bonds is ambiguous asatloich contractthe bond coversand
therefore the intention of the parties must deterenthe scope of the
performance bond%.

1. Scope of the Performance Bonds
Fidelity asserts, and Paschen does not dispute,tifeaperformance

bondsat issue are conventional bonds, governed by Lan&ss general

18 Id.at 19 18.
19 R. Doc. 1851 at 2.
20 Id.

21 R. Doc. 192 at-P. Paschen also argues that summary judgment

IS inappropriate as to Paschen’s claims arising @fuits status as a dual
obligee. This argument will béiscussedn the section addressing Fidelity's
judgment on the pleadings.
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suretyship lawSee T &R Dragline Serv., Inc. v. CNA Ins.,0®6 F.2d 133,
134-35 (5th Cir. 1986) (citingelliot Construction Co., Inc. v. United States
Fidelity & Guaranty Co, 424 So. 2d 1202, 1204 (La. App. 1 Cir. 1982)).
Under Louisiana law, “suretyship is anc@ssory contract by which a person
binds himselfto a creditor to fulfill the obligan of another upon the failure
of the latter to do so.” La. Civ. Code art. 303&uretyship contracts must be
express and in writingd. art. 3038, and the suretyiph‘may be qualified,
conditioned or limited in any lawful mannerijtdl. art. 3040. Suretyship will
not be presumed, and the scope of the suretyshlipbwilimited to the
express terms of the contracBSee First Nat. Bank of Crowley v. Green
Garden Procesing Co., Ing. 387 So. 2d 1070, 10723 (La. 1980)
(recognizinghat suretyship contracts can be limited to th&press terms);
Shelter Prod., Inc. v. Am. Constr. Hotel Carp55 F. App’x 10121015 n.4
(5th Cir. 2016)per curiam)

Here, the suretyship was created by preformance bonds issued by

Fidelity. Both bondsstate:



KNOW ALL MEN BY THESE PRESENTS:

That 84 Lumber, . .. as Principal, .. ., anddfty and Deposit
Company of Maryland . . . as Surety, . . . are hatdl firmly
bound unto X A Construction Management Resources Co. Inc.
. . . as Obligee, . . . , Iin the amount of
($1,400,000.00/%$5,879,950.00), for the payment dficlw
Principal and Surety bind themselves, their heasecutors,
administrators, successors and assigns, joiatlg severally,
firmly by these presents.

WHEREAS, Principal has by written agreement dated
(10/02/2010 / 10/20/2010) entered intosabcontract with
Obligeefor (Mildred Osborn School/ South Plaguemines High
School) in accordance with drawings and specifaasiprepared
by (Fauntelory & Latham Architects/Verges Rome Atelbts)
which subcontract is by reference made a part hHeraod is
hereinafter referred to as the subcontract.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION
IS SUCH, That, if Principl shall promptly and faithfully perform
said subcontract, then this obligation shall bel rand void;
otherwise it shall remaimifull force and effec#?

A plain reading of both performance bonds reveals Ehaelity guaranteed

84 Lumber’s performancenderboth sub-subcontrats between J & A and

84 Lumber, and only 84 Lumber’s performand¢either performance bond

makes aeference to any contratd which84 Lumber is not a parfyr to

any other subcontract for that matter

22 R. Doc. 1859 at 1 (emphasis added); R. Doc. 48b at 1

(emphasis added). The parenthetical entries tefehe Mildred Osborne
contract and the South Plaguemines contract, resedc
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Despite the clear and unambiguous language of tAdopmance
bonds, Paschearguesthat the scope of the bonded obligatiansderthe
bondsis ambiguous because boblonds“provide only a general description
of the source of the bonded obligations,” and bseaane of the bondsts
an incorrect date for the incorporatedbcontracg? Paschemrguesthat
the Court must look to extrinsic evidence to reedlve ambiguitiesNeither
of Paschen'&argumengs on ambiguity is persuasive.

Surety contracts are governed by the same rulestefpretation as
contracts in generakerrellv. S. Cent. Bell Tel. Co403 So. 2d 698, 700 (La.
1981). In Louisiana, the issue ahe ambiguty, vel non of a contract is a
legal question.Doré Energy Corp. v. Prospective Inv. & Trading Co., Ltd
570 F.3d 219, 225 (5th Cir. 2009). If the contreschot ambiguous, then
interpreting it is also a legal issue for the coud. A contract isconsidered
ambiguous on the issue of intent when it lacks avision bearing on that
iIssue, the terms of a written contract are susbéptio more than one
interpretation, there is uncertainty or ambiguisyta its provisions, or the
intent of the par@és cannot be ascertained from the language employed

Campbellv. Melton817 So. 2d 69, 75 (La. 2002).

23 R. Doc. 193.
11



First, that the bonds generally describe the sowf¢he bonded
obligation does not suggest ambiguity, and Paschéas no caselaw
implying that it des or that there is a specificity requirement for
conventional bonds. But even if there were, thadsclearly identify 84
Lumber as the Principaland J & Adse (bligee clearly identify the contract
between the Principal (84 Lumber) and the Obligg#& A) as the bonded
contract and clearly guarantee the performance of the dyal (84
Lumber). None of that is ambiguous, and the scopée obligation is
clearly limited to 84 Lumber’s performance of itsbssubcontract with J &
A.

Second, Pas@n attempts to create ambiguity by pointing outt tiina
performance bond for the South Plaguemines projsfers to and
incorporates subcontract between J & Aand 84 Lumber dateaiwst 20,
201024 Paschen notes that there is no contract in therded¢ated October
20, 2010, and the contract attached to Fidelity'stion for summary
judgment purporting to be the stslmbcontract between J & A and 84

Lumber is actually dated December 3, 2310But that the date referred to

24 R. Doc. 18510 at 1. Because theate on the Mildred Osborne
performance bond matches the date on the Mildrdzb@ssubsubcontract
between J & A and 84 Lumber, Paschen does not atigaethe Mildred
Osborne performance bond is ambiguous because eframeous date.

25 R. Doc. 1858.
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in the performance bond may ke typographical error does not create
ambiguity as which contract is bonded or as to véheerformance is
guaranteed by Fidelity’s bond, especiaigcethe bond clearly identifies the
parties to the contract and that the b@uarantesthe performance of the
Principal 84 Lumber. In Louisiana, each provisiona contract must be
interpreted in light of the entire contract as aokh Clovelly OilCo., LLCv.
Midstates Petroleum Co., LLL@Q12 So. 3d 187, 192 (La. 2013). And as a
whole, the performance bond is not ambiguous asvihach contract is
bonded and whose performance is guaranteBuus, because the bond is
clear and unambiguous, &hCout will not consider parokvidence to vary
the terms of the performance bondeelLa. Civ. Code art. 1848yicCarroll

v. McCarroll, 701 So. 2d 1280, 1286 (La. 1997) (noting thatgpavidence is
inadmissible to vary the terms of an unambiguousticact).

Further, even if the Court agreed that the errosedate meant that
the performance bond was ambiguous to the pointreviparol evidence
could be considered, the evidence in the record @ show a genuine issue
of material fact as to which contract is bondedwdrose performance is
guaranteed by the performance bond. The performboad clearlyefers

to an October 20, 201@ontract between J & Aand 84 Lumber for the South

13



Plaguemines High Scho#. The bond also clearly limits its obligations to
84 Lumber’s obligations under the subcontrbetween 84 Lumber and J &
A.27 Fidelity has submitted a December 3, 2010 contbattveen J & A and
84 Lumber for the South Plaquemines High Schookalelsshing 84
Lumber’s obligationg8 Paschen has submitteto evidence whatsoever
indicating that the performance bonds bonded araattother than the one
between J &Aand 84 Lumber or that the bonds gntead the performance
of any party besides 84 Lumber. Therefore, evahafCourt found there is
an erroreousdate on the South Plaguemines performance b&adchen
has failed to create a genuine issue of material 8 to the scope of the
guarantee of the performance bon8ee Archie v. Acceptance Indem. Ins.
Co, 507 F. Appx 451, 454 (5th Cir. 2013) dp curiam) (“[Alny ambiguity
introduced into the policy by the typographicalarin the second part of
the provision does not create a genuine issue d@énmed fact as to whether
the insurance policy exclusion applied.”).

Because the Court fas thatFidelity’s obligations under the bonds are
clear and unambiguous, Fidelity cannot be heldlédbr a breach of the

subcontract between Paschen and J & A, nor canlifides held liable for

26 R. Doc. 18510 at 1.
27 Id.
28 R. Doc. 1858.
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any breach committed by J & A. Therefore, Fidel#yentitled tosummary
judgment as a matter of law as to Paschen’s clamsng out of J & A's
breach of its subcontract with Pasch®&n.

B. Judgment onthe Pleadings

Paschen’s second claim against Fidelity is unrelabeany breach by J
& Aand to the subcontract betwe®aschen and J & A. Instead, Paschen’s
second claim alleges that Paschen is entitteesdadual obligeeto recover
from Fidelity damagest sustained from 84 Lumber’s breag¢h Fidelity
moves for judgment on the pleadings on this clamoting that the
performance bonds clearly set out certain cond#ipnecedent to Fidelity’'s
obligations3! Fidelity argues that Paschen’s thipédrty complaint does not
adequately plead the safaction of the conditions precedéras required
under Rule 9(c) of the Federal Rules of Civil Prabgee and therefore should

be dismissed.

29 Fidelity's motion for summary judgment also arguésat
Paschen’s status as a dual obligee does not diteerstope of Fidelity's
bonded obligations. R. Doc. 185at 6. Because Paschen’s response dogs
argue that Paschen’s status as a dual obligeesatlbexy scope of Fidelity’s
obligations, the Court need not address it.

30 R. Doc. 25 at 7 1 32.

31 R. Doc. 1861 at 6.
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In support, Fidelity points to the text of the p@mhance bonds and the
riders that added Paschen as a dual obligéee performance bonds both
state:

Whenever Principal shall be, and be declared byigd# to be

in default under the subcontradhe Obligee having performed
Obligee’s obligations thereunder:

(1) Surety may promptly remedy the default subject lte t
provisons of paragraph 3 herein, or;

(2) Obligee after reasonable notice to Surety may, wre§/
upon demand of Obligee may arrange for the perforceaof
Principal’s obligations under the subcontract sgbjeo the
provisions of paragraph 3 herein;

(3) The balance ofhe subcontract price . . . shall be credited
against the reasonable cost of completing perforeeanf the
subcontract If completed by the Obligee, and the reasonable
cost exceeds the balance ofthe subcontract gheeSurety shall
pay to the Obligesuch excess, but in no event shall the aggregate
liability of the Surety exceed the amount of thamlol 32

Additionally, both riders to the performance bonds state that ftame of
F.H. Paschen SN Nielsen & Associates LLC shall bdeal to said Bond as a
Named obligee” and thafé]xcept as herein modified, said Performance
Bond shall be and remain in full force and effe®t.”

In response, Paschen argues first that Fidelity’stion improperly

relies on matters outside the pleadings and theeafoust be considered as

32 R. Doc. 1859 at 1 (emphasis added); R. Doc. 18b at 1
(emphasis added).
33 R. Doc. 1859 at 4; R. Doc. 1880 at 2.
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a motion for summary judgmenit.Further, Paschen argues that even if the
Court doesnot convert the 12(c) motion inta motion for summary
judgment, Paschen’s thirparty complaint, liberally construed, satisfies the
requirements of Rule 9(8p Paschen’s arguments will be addressed in turn.
1 Materials Beyond the Pleadings

Paschendoes not specifically identify which documents Higeis
relying on that were not attached to Paschen’'sditegs. But Fidelity does
quote from the performance bds and riders in its motion, and these
documents were attached to Fidelity's motion.eitNer the performance
bonds nor the riders were attached to Paschéird-party complaint

In considering a motion to dismiss for failure tat®e a claim, a court
must typically limit itself to the contents of thdeadings, including their
attachments.Collins v. Morgan Stanley Dean Witte224 F.3d 496, 498
(5th Cir. 2000);see also Great Plains Trust Co. v. Morgan Stanleaabd
Witter & Co, 313 F.3d 305, 3123 (6th Cir. 2002) (discussing standard that
governs the materials district court may propeogsider in deciding a Rule
12(c) motion).Federal Rule of Civil Procedure 12(d) establishHes t]i]f, on

a motion under Rule 12(b)(6) or 12(c), matters aldsthe pleadings are

34 R. Doc. 193 at 1.
35 Id. at 56.
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presented to and not excluded by the court, thelononust be treated as
one for summary judgment under Rule™@6ed. R. Civ. P. 12(d).

Thus, while Paschen is correct that the Court caroosider matters
outside the pleadings withoutrverting Fidelity’s motion into a motion for
summary judgment, the documents relied on by Figét this motion are
not outside the pleadings. The Fifth Circuit hapeatedly held that a court
may properly consider documents attached to a moteodsmiss if the
documents are referred to in the complaint and regdnb the plaintiff's
claim. See, e.qg.Collins, 224 F.3d at 4989; Causey v. Sewell Cadillac
Chevrolet, Inc.394 F.3d 285, 288 (5th Cir. 2008rand Coupon Network,
L.L.C. v. Catalina Mktg. Corp748 F.3d 631, 635 (5th Cir. 2014). Paschen’s
complaint clearly refers to both the performance®® and the riders that
made Paschen a dual oblig€eFurther, both the bonds and the riders are
central to Paschen’s claims, as Paschen seeksualsotiligee, to recover
damages from 84 Lumber'dleged failure to perform-a performance that

Fidelity guaranteed’” Because the Court can consider the performance

36 R. Doc. 25 at 6 1 31 (“Paschen required J & A tonfah Paschen
with a payment and performance bond for each ptojethereafter, 84
Lumber assisted J & Ain complying .by furnishingto J & Aa bond issued
by Fidelity . . . .”);id. (“And at the request of 84 Lumber, [Fidelity] naoh
Paschen as a dual obligee the bonds . . . .").

37 Id. at 7 1 32 (“Paschen is also entitled to recovemfiig-idelity]
pursuant to Pas®en’s status as a dual obligee all that Paschenbasied
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bonds and riders without converting Fidelity’s noostiinto a motion for
summary judgment, Paschen’s argument to the coptsaneritless.
2. Conditions Precedent Under Rule 9(c)

Fidelity contends, and Paschen does not disputs, timnere are two
conditions precedent to trigger Fidelity’s obligats and/or liability under
the performance bonddhe conditions are (1) that 84 Lumber be in default
of the bonded swsubcontract between 84 Lumber and J & A, and (2} th
84 Lumber be declared in default by one of the gdds. See L & A
Contracting Co. v. So. Concrete Servs., Ji¢.F.3d 106, 109, 109 n.6 (5th
Cir. 1994) (interpreting identical language in perhance bond to impose
same two conditions as aboveAdditionally, Paschen does not argue that
the riders to the performance bond negated the itomd precedenbr
somehow excuse Paschiom compliancess

Federal Rule of Civil Procedure 9(c) instructs ptafs that “[i]n
pleading conditions precedent, it suffices to adlegenerally that all

conditions precedent have occurred or been perfdrimiéed. R. Civ. P. 9(c);

from ...84 Lumber’s noiperformance and breach ofthe J & ASubcontracts
under the dual obligee bond.”).

38  Thisargument would failSee Travelers Cas. and Sur. Co. of Am.
v. Univ. Facilities,Inc., No. 101682, 2011 WL 1558009, at *8 (E.D. La.
Apr. 25, 2011) (holding that party made additiooaligee to performance
bond was bound by terms and conditions of bond).
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see also Bettes Gtonewall Ins. Co480 F.2d 92, 98 (5th Cir. 1973fidelity
argues that Paschéras neithespecificallynor generally allegedatisfacton
of the conditions precedentPaschen’s thirgparty complaint makes no
general allegation that all conditions precedemtehaccurred or have been
performed. A review of the complaint however,reveals that Paschen
pleaced the satisfaction of the first condition. Paschesosnplaintalleges
that “84 Lumber’s performance was substandard, iolation of [84
Lumbers] Subcontracts with J & A% Further, Paschen alleges that “as a
result ofthose defaultsby J & A and 84 Lumber,” Paschen incurred
damaged?® Drawing all reasonable inferences in favor of Paschthis
allegation is sufficient to plead the first condniiprecedenthat 84 Lumber
was in default

Neverthelessthe satisfaction of thesecond condition precedernhat
Paschen declar@é4 Lumber in defaultis not pleaded anywhere on the face
of Paschen’s complaint. Nor can Paschen confldse reference to
substamlardperformance by4 Lumber with a declaration of defaulThis
condition precedentequires thaPascherhavetaken action to declare 84

Lumber in defaultwhich is not alleged

39  R.Doc. 25at 23 1 22.
40 Id.at 3 1 23 (emphasis added).
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Because Paschen failed to meet the requiremamRsle 9(c), its claim
against Fidelity must be dismisse8eeUnited States v. Trimb|é&86 F.R.D.
435 437 (S.D. Fla. 1980) (dismissing claim because of faluo allege
performance or occurrence of conditions precedeBlgunt v. Kay No. 14
336, 2016 WL 698146, at *5 (S.D. Miss. Feb. 19, 2016aheg; cf. Probado
Techs. Corp. v. Smartnet, In®No. 09349, 2010WL 2232831, at *8 (S.D.
Tex. June 2, 2010) (denying motion to dismiss bseaplaintiffs general
allegations that it performed its contraal obligations satisfied Rule 9(c)).

3. Conform Pleadings to Evidence

Paschen argues that if the Court determines thiaastfailed to meet
the requirements of Rule 9(c), it should be affatd® opportunity to
conform its pleadings to the evidenteAt the outset, the Court notes that
Federal Rule of Civil Procedure 15(b)(2), whichoalk parties to amend their
pleadings to conform them to the evidence is cleardpplicable here, as
Rule 15(b) covers amendments “during and aftel.trided. R. Civ. P15(b);
see also id(b)(2) ("“When an issue not raised by the pleadiisgsied by the
parties’ express or implied consent, . . A.party may move-at any time,
even after judgmenrtto amend the pleadings to conform them to evidéhce.

(emphasis added). Similarly, Paschen’s reliance oNat G. Harrison

41 R. Doc. 193 a6.
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Overseas Corp. v. Am. Tug Tita®mle F. 2d 899596 (5th Cir.), modified
520 F.2d 1104 (5th Cir. 1975), is unavailing bemNat G.addressed, post
trial, a claim that not only the parties consentedrying, but was in fact
tried.

Furthermore, the liberal standards of Rule 15(alomger apply in this
case. The scheduling order in this case set aloheatbr amendments of
pleadings, and the deadline of July 11, 2016, hasspd*? Instead, any
request to amend Paschen’s pleadings would be gedeby Rule 16(b)(4),
which states “[a] schedule may be modified onlydood cause and with the
judge’s consent.'See S &W Enters., L.L.C. v. SouthTrust Bank of, A&
315 F.3d 533, 35 (5th Cir. 2003) (noting that Rule “16(b) governs
amendment of pleadings once a scheduling orderbeas issued by the
district court”).

The good cause test has four factors, and the sEdking to modify
the scheduling order bears the burden to estahiiahthe test has been met.
Id. at 536. In the context of untimely motions to@ama pleadings, the Court
considers (1) the explanation for the failure to timely move for leavo

amend; (2) the importance of the amendmé€®@) potential prejdice in

42 R. Doc. 154 at 2.
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allowing the amendment; and (4) the availabilityao€ontinuance to cure
such prejudicé.ld. (internal modifications and quotation marks omitted
As Paschen incorrectly argued that Rule 15 goverrRakschen has
made no attempt to estadll goodcause. Therefore, Paschen gives no
explanation whatsoever as to its failure to timmlgve for leave to amend.
This weighs heavily against Paschen’s request,@afnesincePaschen filed
its third-party complaint on February 5, 2013, nearly fouangsago43 And
while the amendment is important becadseschen’s claim will fail without
it, this importance is insufficient to overcome Blasn’s lack of explanation
of its failure to timelyseekleave to amend. FurtheRaschen fails to
demonstrate thats amendment would not cause prejudice to Fidelgge
Squyres v. Heico Companies, L.L.T82 F.3d 224, 2389 (5th Cir. 2015).
Finally, the availability of a continuance to cutteat prejudice is unlikely
given that there are multiple parties to thasvsuit, the suit was originally
filed in 2012, and the trial date is less than thieeeks away. Therefore,
Paschen has failed to show good cause and the @oluntot allow Paschen

to amend its complaint.

43 R. Doc. 25.
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V. CONCLUSION

For the foregoing reasons, the Court GRANTS Figslimotion for
partial summary judgment and DISMISSES Paschen&@md against
Fidelity that arise out of the breach of Paschenkcontract with J & A. The
Court also GRANTS Fidelity's motion for judgment d@ahe pleadings and
DISMISSESPaschen’s claim against Fidelity arising out of Bdmber’s

breach of its subcontract with J & A.

_;ét_«é_fyé::s:%___

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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