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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

84 LUMBER COMPANY CIVIL ACTION
VERSUS NO. 12-1748
F.H. PASCHEN, S.N. NELSEN & SECTION “R” (5)

ASSOCIATES, LLC, ETAL.

ORDER AND REASONS

Plaintiff 84 Lumber Company moves the Court to reconsideMiay
16, 2017 Ordergranting defendants’motion for partedmmary judgmengi.

For the following reasons, 84 Lumber’s motion is\cssl.

l. BACKGROUND

The Court has already detailed the facts of theseaa multiple orders,
including the one that 84 Lumber asks the Courtetmonsider For herg it
will suffice to recount that this case arises out of two schoalstruction
projects in New Orleans, Louisiana. Both projeuwtsre subject to the
provisions of the Louisiana Public Works Act (LPWA)a. Rev. Stat. §

38:2241,et seq Defendant Paschen was the genex@ahtractor on both

1 R. Doc. 263.
2 R. Doc. 273.
3 See generallR. Docs. 151, 206, 263.
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projects, and subcontracted a portion of each gtdagJ & A Construction
Management Resources Company, Inc. (J & )& Athen subcontracted a
portion of its obligations to 84 Lumbeér.

According to 84 Lumber, in April 2011, Paschand J & A stopped
paying 84 Lumber for its work on the projeét©n June 8, 2012, 84 Lumber
filed two sworn statements of claims, one for eguoloject. 84 Lumber
claimed $808,520.39 for the Osborne Project, an®42,080.09 for the
South PlagueminesrBject’ 84 Lumber reflected in two June 2012 letters
mailed to the Plaguemines Parish School Board, emdhe Louisiana
Department of Education and the Sureties, respelgtithat 84 Lumber had
emailed Paschen’s attorney Charles F. Seemann <opfethe sworn
statements.

On July 5, 2012, 84 Lumber sued Paschen and theg@sdSureties,
alleging that 84 Lumber was not paid in full for skoperformed under its
Master Service Agreement with J &°A84 Lumber sued under the LPWA,

seeking payment on itdune 2012 Sworn Statements of Claims from both

R. Doc. 263 at-P.
Id.
R.Doc.lat 34 1 9.
R. Doc. 21432 at 4 (Osborne Project); R. Doc. 224 at 7 (South
Plaguemines Project).
8 R. Doc. 21422 at 1; R. Doc. R. Doc. 2432 at 1.
9 R. Doc. 1.
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Paschen and the Sureti®sThe case was stayed for nearly three years while
the partieattemptedo pursue their claims through arbitrati&nAfter the
stay was lifted, defendants moved for partial summadgment on 84
Lumber’s LPWA claims?2 On May 16, 2017, the Court granted defendants’
motion because it found that 84 Lumber had faiedamply with the notice
requirements of section 2247 of the LPVAAALn doing so, the Court rejected
84 Lumber’s argurant that all that is required under section 224acual
notice.”4

84 Lumber now moves the Court reconsider its order under Federal
Rule of Civil Procedure 59(e), arguing both that tRourt committed
manifest error and that failure to reconsider |wiésult in manifest
injustice> Paschen and the Sureties filed a response in oppogdtand 84

Lumber repliedv

10 Id. at 4-6 {1 1314, 16, 18.

11 For a history of the failed arbitration processeeR. Doc. 151 at
1-6.

12 R. Doc. 220.

13 R. Doc. 263 at 223. The Court also found that defendants were
entitled summary judgment on 84 Lumber’s unjustiemment claim.ld. at
24.

14 Id. at 1622.

15 R. Doc.2731at 56.

16 R. Doc. 275.

17 R. Doc. 281.



[l. LEGAL STANDARD

A district court has considerable discretion torgrar deny a motion
under Rule 59(e)SeeEdward H. Bohlin Co. vBanning Co,6 F.3d 350, 355
(5th Cir. 1993). Reconsideration of an earlier erds an extraordinary
remedy, which should be granted sparin@eeFields v. Pool Offshore, Ingc.
1998 WL 43217, *2 (E.D. La. Mar. 19, 1998ardwell v. George G. Sharp,
Inc, 1995 WL 517120, *1 (E.D. La. Aug. 30, 1995). T@eurt must “strike
the proper balance between the need for finality e need to render a just
decision on the basis of all the factsEdward H. Bohlin Cq.6 F.3d at 355.
Amoving party must dasfy at least one of the following criteria to wegl on
a Rule 59(e) motion: (1) the motion is necessargdirect a manifest error
of fact or law; (2) the movant presents newly disa®d or previously
unavailable evidence; (3) the motion is necessaryorder to prevent
manifest injustice; and (4) the motion is justifieg an intervening change
in the controlling law.See Fidelity & Deposit Co. of Md. v. Omni BariR99
WL 970526, *3 (E.D. La. Oct. 21, 199%ields, 1998 WL 43217 at *2see also
Compass Tech., Inc. v. Tseng Labs., Jivd. F.3d 1125, 1130 (3d Cir. 1995)
(“Rule 59 and Rule 60(b)(2) share the same standardrinting relief on

the basis of newly discovered eviderite



1. DISCUSSION

84 Lumber does not base this motion on newly disced or
previously unavailable evidence, nor does it artju&t reconsideration is
justified by an intervening change in the controglilaw. Instead, it argues
that the Courtbased its rulinyon a manfest error of facbecause it found
that there was no evidence in the record estalighinat Paschen’s then
counsel Charles Seemareceived 84 Lumber’s emailed copies of its sworn
statements, or that he brought the statementsdolfem!® Additionally, 84
Lumber argues that failure to reconsider will résmimanifest injustice. The

Court addresses each argument in turn.

A. The Court Did Not Base its Ruling on a Manifest Eror
of Fact

84 Lumber asserts that the Court made a manifest ef fact when it
distinguisheccases relied on by 84 Lumblkeecause in those cases there was
“undisputecevidencethat the defendant¢ontractor hadeceivedthe notice

containing the statutorilyequired information sent from the plaintiff&.”

18 R. Doc. 2731 at 5. Alternatively, 84 Lumber asks the Court to
order defendants to submit evidence establishirag ithdid not receive the
emails, so that 84 Lumber can respond with its ewmidence Id. at 4.

19 R. Doc. 263 at 21 (citations omitted) (emphasisitiginal).

5



According to 84 Lumber, Paschen conceded receiph®mhotice2 when it
wrote in its memorandum in support of its motiothié only ‘notice’ Paschen
received . . . were copies of the new Sworn Stateimeent to the Projects’
respective owners on June 19, 2012 . . ., and Ane012.21 This one
sentence-taken out of context of Paschenégal argumentis notevidence
thatPaschen received the notice, but even if it wer@oes not show that the
Court based its ruling on a manifest error of fact.

First, the finding that there was mvidenceof receipt was not an
“obvious mistake or departure from the trutiGuy v. Crown Equip. Corp.
394 F.3d 320, 325 (5th Cir. 2004) (citation omitted®?aschen’s use of the
word “received” in its legal brief is ot competent summary judgment
evidence, and the Court is well within its discoetinot to treat this statement
as a binding judicial admissiorSee, e.g.Pool Co. v. Cooper274 F.3d 173,
185 (5th Cir. 2001) (“Nor is [defendant’s] admissjanade in pasdng in the
one short paragraph he devotes to this issue, owpha the ‘overwhelming,
consistent totality of the [ ] circumstances’in et we have previously held
a judicial admission binding.”) (quotin§tallard v. United Statesl2 F.3d

489, 496 (5h Cir. 1994));see also Williams v. Statdlo. 14154, 2016 WL

20 R. Doc. 2731 at 2.
21 R. Doc. 2201 at 13.



754629, at *2 (M.D. La. Feb. 24, 2016) ([T]he Coureclines to exercise its
vast discretion to treat statements mmemorandaas binding judicial
admissions of fact.”) (citation omitted) (emas$is in original). Because
Paschen’s statement in its legal dfriwas not a binding admissionhe
Court’s finding was not a departure from the truth.

More significantly, the Court did not base its ndion this lack of
evidence, buinsteadon the undisputed evidence that the communications
sent from 84 Lumber did not satisfy the clear laage of section 2247.
Section 2247 requires written notice “stating wehbstantial accuracy the
amount claimed and the name of the party to whom mhaterial was
furnished or supplied or for whom the labor or seevwas done or
performed,”and the notice “shall be served by magithe same byregistered
or certified mail, postage prepaid, in an envelagdressed to the contactor
at any place he maintains an officethe state of Louisiana.La. Rev. Stat.
§38:2247. Iremainsundisputed that emails to Paschen’s couasehot a
mailing by registered or certified mail addressedthe contractor at the
contractor’s office. The Court based its ruling 84 Lumkber’s failure to

comply with these requirements, not on the lackewidence indicating



Paschen’s receipg Accordingly, the Court did not base its ruling on a

manifest error of fact.

B. The Court’s Order Will Not Resultin Manifest Injus tice

Next, 84 Lunber argues that granting summary judgment in fafor
defendants “based solely on a technical issuefiat What the Public Works
Act intends”and will result in manifest injusticBut 84 Lumber’s argument
here is simply a regurgitation tfe“actual notice” argument that the Court
hasalready rejectedSee LeClerc v. WebB19 F.3d 405, 412 n.13 (5th Cir.
2005) (“A motion for reconsideration may not be d4e rehash rejected
arguments.”) (citation omitted)Despite 84 Lumber’s protestations to the
contrary, the Louisiana caselaw does not supptripbsition that “actual
notice is sufficient,no matter the extent of noncompliance wittetplain
terms of section 2247.

At best, the cases relied on by 84 Lumber estalthstt noticemailed
by regularrather thancertified mail will not defeat one’s LPWA clainBob
McGaughey Lumber Sales, Inc. v. Lemoine Co.,, 150 So. 2d 664, 667

(La. App. 3 Cir. 1991), and nor will improperly dgsating a claimant as a

22 Because this lack of evidence was not the basigherCourt’s
ruling, the Court will not require the parties tosnit evidence onhtis issue.
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corporation rather than a sole proprietopshiCole’s Const. Co., Inc. v.
Knotts 619 So.2d 876, 878 (La. App. 3 Cir. 1998)ere the noncompliance
was more extensiv&84 Lumber not only sent its purported notice by dma
rather than certified mail (despite sending earlmmunications via
certfied mail), but also sent it to the wrong reciptéd As stated in the
Court’s order, the Louisiana Supreme Court has aégpaly instructed that
the LPWA should be “strictly construedSee, e.g.Guichard Drilling Co. v.
Alpine Energy Servs., Inc657So. 2d 1307, 1313 (La. 1995)f the Court
were to find that 84 Lumber’s failure to comply wisection 224Wwasmerely
“technical and therefore not fatal to its claim, the Courdwid be ignoring
the Louisiana Supreme Court’s instruction. In dpso,the Court would also
be rewriting section 2247. That is a bridge ton f&ee Rhynes v. Branick
Mfg. Corp, 629 F2d 409, 410 (5th Cir. 1980) (stating that federalids,
sitting in diversity and applying state law, shou&lvoid “substantive
iInnovation’ in state law);see alsaCimino v. Raymark Industries, Ind51
F.3d 297, 31314 (5th Cir. 1998) (collecting cases).

Thus, 84 Lumber has failed to show that the Couwntéer will result in

manifest injustice.

23 Additionally, as the Court’s previous order pointedit, 84
Lumber’s communications also appeared to not staitd substantial
accuracy the amount 84 Lumber was claiming. R..268 at 22 n.50.
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IV. CONCLUSION
For the foregoing reason84 Lumber’s motion for reconsideration is

DENIED.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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