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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

84 LUMBER COMPANY CIVIL ACTION
VERSUS NO. 12-1748
F.H. PASCHEN, S.N. NELSEN & SECTION “R” (5)

ASSOCIATES, LLC, ETAL.

ORDER AND REASONS

Defendants F.H. Paschen, SWMelsen & Associates, LLC (“Paschen”),
Continental Casualty Compari§Continental”), Safeco Insurance Company
of America, and Fidelity and Deposit Company of Mand (collectively,
“‘defendants”) move fojudgment on the pleadingas to Count Six of the
second amended complaihtFor the following reasons, the Court gramts

part and denies in padiefendantsmotion.

l. BACKGROUND
This case arises out of two school constructionjguts inLouisianas3
Paschen entered into an agreement with the LouwasiBepartment of

Education to build a new elementary schatthe Mildred Osborne School

1 R. Doc. 272.
2 R. Doc. 249.
3 R. Doc.28 at 2-3 | 5.
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In New Orleang“Oshorne Project).# Paschemlsoentered into a contract

with the Plaquemines Parish School Board to buhld South Plaquemines

High School“South Plaquemines Projétf On both projectsPaschen was

the general contractdr Both projects were subjeob the provisions of the

Louisiana Public Works Act“(PWA"), La. R.S.8§ 38:2241,et seq. and

therefore each project requiregtie general contractors to posayment

bondsbefore construction could begin Continental, Safeco, and Fidelity

(collectively, “Suretiey issued the required bonds.

Paschen subcontracted a portion of both projecis&® Construction

Management Resources Company, IntJ & A’).° J & A in turn

subcontracted a portion of its work on both progett 84 Lumbei? 84

Lumberalleges thaPaschen and J & Aave failed to compensatefor its

work on the project$t As relevant here, 84 Lumber filed three statements

of claim under th&PWA. SeelLa. R.S. 8§ 38:222(B). First,on November 2,

2011,84 Lumbe filed a gatement of claim in the amount of $3,507.16 for
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materials supplied on the Osborne ProfécBecond, on June 13, 2012, 84
Lumber filed a statement of claim in the amount$808,520.39 for work
performed on the Osborne Projé&t.Third, also on June 13,022, 84
Lumber filed a statement of claim in the amoun$&f042,080.09 for work
performed on the South Plaquemines Projéds the Court explained in an
earlier order, 84 Lumber did not provide properio®tof the June 2012
statements of claint. Specifically, although the statute required 84 Lwanb
to provide written notice by registered or certifiecainto Paschenseela.
R.S. 8§38:2247, 84 Lumber provided notice by ertmPaschen’s couns#l
Paschen and Continental deposited boaslisecuity for 84 Lumber’s

statements of claim to induce the project ownergdl@ase payment to

12 Id.at5 T 13.

13 Id.at 34 19, 4 7 13see alsdR. Doc. 263 at 4.

14 Id.

15 R. Doc. 263.

16 Id. Although 84 Lumber acknowledged that its emailed
communicationslid not satisfy the precise terno$ Section 2247, it argued
that all that is required under the statute is atthotice. This
interpretation essentially rewrites the statute. Thart notes that actual
notice is significantly broader than written notidey registered or certified
mail,” potentially includingnotice by telephoner publicationand
introducing evidentiary uncertainty into a statut@rocess obviously
designed to avoid issues about receipt of notittnile the Court is
sympathetic to 84 Lumber’s predicament, it will metrite a Louisiana
statute that should be “strictly comsed such that the privileges granted
are not extended beyond the statuteWilkin v. Dev Con Builders, Ingc.
561 So. 2d 66, 71 (La. 1990)
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Paschert’” SeelLa. R.S. § 38:2242.2. Release bonds for the twooOsd
Project statements of claim were deposited on Am&012, and January 4,
201318 The releae bond for the South Plaquemines Project stateroent
claim was deposited on August 3, 20142,

On July 5, 2012, 84 Lumber sued Pascla@m the Suretieslleging
that84 Lumberwas not paid in full for work performeah the Osborne and
South PlaguemineBrojects?® 84 Lumber suedunder the LPWA, seeking
paymenton its June 201&tatements otlaim from both Paschen and the
SuretiegCounts One and Twd} 84 Lumber alsdrought a claim of unjust
enrichment2 On February 5, 2013, 84 Lumber amended iteptaint to
add a breach of contract claiand to seelpayment formaterials provided
andextrawork performedon the project$3 84 Lumber again amended its
complaint on April 172017,seekingecovery from the release bon@@ount

Six).24

17 R. Doc. 249 at-P 1T 13.

18 Id.at191 29 3.

19 Id.at 2 | 2.

20 R. Doc. 1.

21 Id. at 4-5 | 1314, 16.

22 Id.at6 9§ 18.

23 R. Doc. 28 at 4] 10, 6 0.
24 R. Doc. 249.



The Courtgranted summary judgment against 84 LumbeiConints
One and Twoits initial LPWA claims becauseats June 20 1&tatements of
claim lacked proper notic®. The Court also granted summary judgment on
the unjust enrichment claigf. Additionally, the Court &missed 84
Lumber’s claim for extra worRerformed orthe projects’ Defendants now
move for judgment on Count Si84 Lumber’s release bond claith. 84
Lumber respondeé’ defendants replie® and 84 Lumber filed a sur

replyst

Il. LEGAL STANDARD

A motion for judgment on the pleadings under Fed&uale of Civil
Procedure 12(c) is appropriate if the matter carmatgidicated by deciding
guestions of law rather than factual disput8sittan Commchns Int’Corp.
v. Sw. Bell Tel. C9.313 F.3d 899, 904 (5thilC2002). It is subject to the
same standard as a motion to dismiss under Rul® (@) Doe v. MySpace,

Inc., 528 F.3d 413, 418 (5th Cir. 200800 survive a Rule 12(b)(6) motion to
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dismiss, plaintiffs must plead enough facts to teta claim to reliethat is
plausible on its face.’/Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quoting
Bell Atl. Corp. v. Twombly550 U.S. 544, 547 (2007)). A claim is facially
plausible “when the plaintiff pleads factual contehat allows the court to
draw the reaswmable inference that the defendant is liable far tisconduct
alleged.” Id. at 678. A court must accept all wglleaded facts as true and
must draw allreasonable inferences in favor ofglaentiff. Lormand v. U.S.
Unwired, Inc, 565 F.3d 228, 239, 244 (5th Cir. 200But the Court is not
bound to accept as true legal conclusions couchedhetual allegations.
Igbal, 556 U.S. at 678.

A legally sufficient complaint must establish motkan a “sheer
possibility” that plaintiffs claim is true. Id. It need not contain detailed
factual allegations, but it must go beyond labdégal conclusions, or
formulaic recitations of the elements of a causaabion. Twombly, 550 U.S.
at 555.1n other words, the face ofthe complaint must @menough factual
matter to raise a reasonable expectation that desgowill reveal evidence
of each element of the plaintiff's claimLormand 565 F.3d at 257. Ifthere
are insufficient factual allegations to raise ahtigto relief above ta

speculative level, or ifit is apparent from thedaof the complaint that there



Is an insuperable bar to relief, the claim musdimmissed.Twombly 550

U.S. at 555.

1. DISCUSSION

Like Counts One and Two, which were subject to arlier motion for
summary judgmentCount Sixseeks payment for the work performed and
materials supplied by 84 Lumber on the Osborne 8odth Plaquemines
Projects. Count Siallegesa right to paymenfrom Paschen and Continental
by virtue of the release bonds. Defendants principally contend that the
release bond claim is moviable in light of the Court’s order granting
summary judgment 084 Lumber’s LPWA claimsn Counts One and Tw#
Additionally, defendants argue that 84 Lumber'seesde bond claims are
peremptedy Section 2247’'s ongear limitation period?

A. 84 Lumber’s Release Bond Claim Is Derivative of Its
Earlier-Asserted LPWA Claims

The purpose of the LPWA is “to protect those cooditing to the
construction, alteration, or repair of public work®ierce Foundations, Inc.

v. Jaroy Congt, Inc, 190 So. 3d 298, 306 (La. 2016)J0 accomplish this

32 R. Doc. 249 at 3 | 5.
33 R. Doc. 2721 at 2.
34 R. Doc. 285 at .



purpose, the LPWA first requires that the contradtmo projects like the
Osborne and South Plaquemines Projects post a bfondhe payment by
the contractor or subcontractor to claints as defined in R.S. 38:2242d.
at 301(quoting La. R.S. 8§ 38:2241(A)(2)). Section 22Xfines a “claimant”
as:

any person to whom money is due pursuant to a embtwith

the owner or a contractor or subcontracfor doing work,

performing labor, or furnishing materials or sugglifor the

construction, alteration, or repair of any publionks. . . .
La. R.S. 838:2242(A). The LPWA ‘further establishes a means for asserting
a claint

Any claimant may after thenaturity of his claim and within

forty-five days after the recordation of acceptance efwlork by

the governing authority or of notice of defaulttbe contractor

or subcontractor, file a sworn statement of the antadue him

with the governing authority having the work donedarecord it

in the office of the recorder of mortgages for gexrish in which

the work is done.
Pierce 190 So. 3d at 30Q2 (footnote omitted) (quotind.a. R.S. 8
38:2242(B)). But before a subcontractor not in privity with tigeneral
contractor may assert a right of action againstgéreeral contractor on the
bond, the subcontractor must provide proper notie.R.S. § 38:224&ee
also Elec. Supply Co., Inc. v. Great Am. Ins.,@¥3 So. 2d 827, 830 (La.

App. 2 Cir. 2007X“[T]he notice referenced in [Section] 2247 is te fiven



to the contractor to preserve the right of actigaiast the contractor or the
surety.”).

In effect, these provision'give certain classes of persons not enjoying
privity of contract with the general contractor erith the governing
authority a claim nevertheless against the generatractor and his surety
and in some instances a claim against the goveraurtgority itself. Wilkin
v. Dev Con Builders, Inc561 So. 2d 66, 71 (La. 19905eealso Pierce 190
So. 3d at 301 (noting that the LPWA grants subcactiors “a privilege
against the unexpended fund in the possession eptiblic entity with
whom the original contract had been entered initostead of a lien on the
public work itself (quotingNilkin, 561 So. 2d at 70)).

The public authority that owns the project beconfiable for these
claims if it “makes final payment to the contractwithout deducting the
total amount of all outstanding claims.or without obtaining a bod from
the contractor to cover” that amount. La. R.8882242(D). To avoid the
public authority’s lability, “any interested partynay deposita bond, cash,
certified funds, or a certificate of deposit upl2b% of the amount asserted
in the claim.1d. 8§38:2242.2(A). This deposiguarantee[s] payment ¢he
obligation secured by the privilegand cancels the statement of clamthe

mortgage records Id. 8§ 38:2242.2(Ay(B). According to 84 Lumber,



Paschen and Continental deposited three releasgsoomder this provision
to induce the project owners to release paymertiout incurring the risk of
liability under Section 2242(D3%

84 Lumbernow seekdo recover from these release bonds instead of
the payment bondCount Six of thesecond amended complaiptirports to
assertan additionatight of action arising out of the release borfdBut 84
Lumber fails to cite any legal authoritgcognizing a right to recovdrom
release bondthat is independent of its right of action undiee LPWA.

The statute itselfloes not provide an independaight of actionfor
subcontractors to recover from release bonds.the contrary, the LPWA
describes only one process for filing a statemen¢lam. SeelLa. R.S. §
38:2242(B). Ifsuch a statement is filed, Sect2®42.2 permits a contractor
(or any other interested party) teposita bond or other security in order
“to guarantee paymentfahe obligation secured by the privilegeld. §
38:2242.2(A). Thus, the statutory framework suggdbat a release bond
provides security for the privilege created in fawaf the claimant who

properlyfiles a statement of claimnder the LPWA

35 R. Doc. 249 at-P 1Y 13.
36 Id.at 3 1 5.
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Louisiana courts ave interpreted miilar release bond provisions
this way One court of appeal described the release bondoaiizéd by the
Private Works Act as “merely another form of setyisubstituted for the
lien.” Brunet v. Justice264 So. 2d 743746 (La. App. 4 Cir. 1972xee also
La. R.S. 89:4841. ThBrunetcourt further stated that “no greater rights can
[ nure to the claimant under the bond than he possessder the lieri.ld.
Another court of appeal applied tlBrunetcourt’s holdingsto the Public
Works Act, concluding that the release bond “sedupayment for [the
plaintiff's] claim under” that actD &J Const. Co. v. MidContinent Stone
Co., 571 So0.2d 762, 765 (La. App. 2 Cir. 1990). T™h&J Constructioncourt
also cited a law reviewurveyfor the proposition that filing a release bond
“should neither enlarge nor diminish the substamtights of the claimant.”
Id. (quoting ThomadHarrell, Security Devices, The Work of the Louisiana
Appellate Courts for the 1972973 Term 34 La.L. Rev. 197, 273 (1974) A
third court of appeal also described release bamtder the Public Works
Act as “merely a form of security substituted fdh¢ plaintiff's] claims
against the funds held by tiieublic authority]” LeBlanc & TheriotEquip.
Co.v.H &S Const Co, 591 So. 2d 1274, 1277 (La. App. 3 Cir. 1991).

Based on the statutory framework and Louisiana leagsethe Court

concludes thathe filing of a release bond does not enlarge tinessantive

11



rights of a subcontractor under the LPWA. Accomglyn84 Lumber’sclaim
against Paschen and Contintental eachrelease bonddepends on a
statement of clainthat satisfies the filing and notice requirementghe
LPWA.

84 Lumber’s counterarguments do not hold watenstFi84 Lumber
argues that Section 2247's notice provisions carapyily to release bond
claims37 More specifically, 84 Lumber notes that Section 22dfers to “the
bond furnished by the contractdbrwhile Section 2242.2 permits “any
interested party” to deposit a bond, cash, cedifiends, or a certificate of
deposit. CompareLa. R.S. § 38:224Ayith id. § 38:2242.2. 84 Lumber
further contends that applying Section 2247 to aséebond claims would
create an absurd result because Section 2247 rexjnoticeof a datement
of claim within 45 days from the owner’s acceptance of thejgct, while
parties may file release bonds at any titheAccording to 84 Lumber, a
general contractor couldeposita release bond on the forgyxth day after
acceptance and then olbtaa release on any subsequstdtementof claim
against the release bond because such cleomld be late under Section

2247. These arguments are premised on a rigidnaisdn between release

37 R. Doc. 274 at ¥13.
38 Id. at 13.

12



bond claims and payment bond claims. Because kb distinction exists
under Louisiana law, these arguments are meritless.

Second,m attempting taistinguishD & J ConstructionandLeBlanc
& Theriot Equipment84 LumbermisreadsPierce in which the Louisiana
Supreme Court discussed the two avenues of rare€laimantsunder the
LPWA. The first avenue, available only to partiegrivity with the general
contractor, is a direct action against the geneoaltractor and the sureties
on the payment bondRierce 190 So. 3d at 3084 &n.3. The second aveau
Is to file a statement of claim under Section 22B)20 obtain a privilege
against the unexpended fund in the possessioneddtithorities with Wwom
the original contract habeen entered into.l'd. at 305(quotingW ilkin, 561
So. 2d at 70) If the subcontractor properly files and gives netmf this
statement of claimSection 2247 guarantees the subcontractor’s right o
action against the contreor and suretieslLa. R.S. § 38:224784 Lumber
construes its earlieasserted LPWA claims dsllowing the first avenue and
its release bond claim as following the secéddBut 84 Lumber is not in
privity with the general contractor and thus canmaintain a direct action
against Paschen and the Sureti€berefore, Count Six necessarily relms

the same avenue of relief as Counts One and Two.

39 R. Doc. 274 at 9, ¥45.
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As the Court explained in its earlier order, complke with Section
2247 is a prerequisite to a subcontractor’s righaaion against a general
contractor not in privity with the subcontractoBecausethe Court has
found that84 Lumber failed to give proper notiaender Section 224af its
June 2012 statements of claiB¥4 Lumber has no right of action under the
LPWA and cannot recover frotherelease bondselated to those claims
The Court’'searlier order, however, did not apply to the Noveml2011
statement of claim fo$3,507.16 inmaterials. And defendants expressly
stated that this November 2011 claim was not raiéva their motion for
summary judgment® Thus, the Court’s earlier gnéd of summary judgment
does not bar recovery from the release bond reledéd Lumber’s claim for
$3,507.16 in materials.

B. 84 Lumber’s Release Bond Claim Is Not Untimely

Defendantsiextargue that Count Six is untimely because the-paar
limitation period in Section 2247 geremptiver! Aperempted claim under
Louisiana law cannotelate back to the original complainnder Federal
Rule of Civil Procedure 15(c)SeeD & S Marine Transp., L.L.C. v. S & K

Marine, L.L.C, No. 142048, 2015 WL 583822@&t *4 (E.D. La. Oct. 7, 2015)

40 R. Doc. 2201 at 6.
41 R. Doc. 285 at .
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But the Louisiana Supreme Court has twice refetcethe limitation period
in Section 2247 as prescriptive, not peremptiGee Piercel90 So. 3d at
305 (“La. R.S. [8] 38:2247 is first and foremospiescription provisin . . .
); Honeywell, Inc. v. Jimmie B. Guinn, Ind62 So. 2d 145, 149 (La. 1985).
This Court will not deviate from such clear guidanc

Under Rule 15(c), 84 Lumber’s release bond claimymedate back to
an earlier pleading if itdrose out of the conduct, transaction, or occureenc
set out. . . inthe original pleading Fed. R. Civ. P. 15(c)(2)(B). In its first
amended complaint, filed on February 5, 2013, 8#/ber asserted a claim
for $3,507.16 in materials provided to PaschenThus, to theextent 84
Lumber’s release bond claim seeks recoveaged on the November 2011
statement of claim fathe same $3,507.16 in materials, the claim relbtaek
to February 5, 2013. According tdefendants, the public authorities
recordedtheir acceptance of both projects in Spring 20dfter 84 Lumber
filed its first amended complait. Therefore, 84 Lumber’s release bond

claim is notprescribed bysection 2247

42 R.Doc.28 at4 11,6 1 21.
43 R. Doc. 285 at 7.
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IV. CONCLUSION

For the foregoing reasons, the Court GRANTS deferisianotion for
judgment on tle pleadingsvith respectto the June 2012 statements of claim.
The Court DENIES defendants’ motion with respectiie November 2011

statement of claim.

__)41&2__‘1[&_—243‘__
SARAH S. VANCE

UNITED STATES DISTRCT JUDGE
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