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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARGARET GOETZEE NAGLE and CIVIL ACTION
JOHN ERIC GOETZEE

VERSUS NO. 12-1910
SHERIFF MARLIN GUSMAN, ET AL. SECTION "R" (2)

ORDER AND REASONS

This action arises out of the August 7, 2011 suiaadWilliam Goetzee,
an inmate of Orleans Parish Prison (“OPP”). FollogvGoetzee’s deathnis
siblings,Margaret Goetzee Nagle and John Eric Goetfikssl this section
1983 civil rights ad statelaw suit against numerous employees of the
Orleans Parish Sherif'Office, including defendant D&amuel Gorg

Goetzee was a commander in the United States Caastd Reserve
and a civilian employee of the Coast Gua@betzee committed suicide while
being held as a pretrial detainee on the mentalthdgr of the House of
Detention at OPP on charges related to a suicitegit five days earlier.
On the day of Goetzé&edeath, OPP Deputy William Thompson was assigned

to maintain “suicide watch” of Goetzee. Thompsepeatedly left his suicide
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watch post, and it was during one of these absethasGoetzee committed
suicide.

Dr. Gore was the Medical Directoat OPP when Goetzee died.
Plaintiffs contend that DrGore had poligmaking authority on matters
involving the inmate’ medical treatmentincluding mental health and
suicide prevention, within the prisomccording to plaintiffs, OPP’s suicide
prevention practices were grossly inadequate, andSbrecondonedade
facto policy of allowing deputies and nurse® leave suicidal inmates
unwatchedor significant periods of time For this reason, plaintiffs argue,
Thompson was derelict in his duties as the depsasygmed to conduct direct
observation of Goetzekading to Goetzee’s death.

Dr. Gorenow moves the Court for summary judgmeort plaintiffs’
section 1983 and stalaw claims? For the following reasons, the Court

denies the motion.

2 R. Doc. 237.



l. BACKGROUND

A. Goetzee’s Arrest,Incarceration, and Suicide

On the morning of August 2, 2011, Goetzee approdchemarked
Federal Protective Services vehicle occupied byifoumed lawenforcement
officer. Goetzee opened the front passenger dexotered the vehicle, and
seated himself in the front passenger seat. Gedtreged for the officer’s
weapon, exclaiming, “l want to kill myself, give m@ur gun.® Federal
agents arrested Goetzee and transported hi@Ptelater that day.

The next day, on August, drison officials brought Goetzee to federal
court for his initial appearance on charges relatedtis conflict with the
federal office during his suicide attempt the day before. Whilecaurt,
Goetzee behaved strangely in the presence of adysrfedenl officers, and
the judge. A representative for Goetzaaformed the court that he was
“obviously having mental issue8.Back at OPP, a nurse alert®PP’s Chief
of Psychiatry,Dr. Charles “Mike”Higgins, to Goetzee'dbehavior and Dr.

Higgins ordered that Goetzee be transported to éhsity Hospital to “rule

3 R. Doc. 266, Exhibit AA.
4 R. Doc. 24819 6; R. Doc. 264 9 68.

5 SeeR. Doc. 266, Exhibit ZZ.



out delirium.® Two days later, on August 5, University Hospitadcharged
Goetzee back to OPP with a dreosis of psychosis. On August 6 Dr.
Higgins conducted an “Initial Psychiatric Evaluatimf Goetzee. From this
evaluation, Dr. Higgins ordered that Goetzee bededuon OPP’s mental
health ter and placed on direct observati®n. Dr. Higgins's “direct
observation” order required Sheriff's Office employee ttmaintain direct
and constant observation” of Goetzee at all tim.es,“suicide watch.?
Goetzee was under suicide watch on August 6 an207]1. On the
morning of August 7DeputyWilliam Thompson was assigned to maintain
supervsion of Goetzee. During his suicide watch shithompson left his
post at least three times, leaving Goetzee unoleserach time. During
these absences, Goetzee went unobserved for an dradira half, fifteen
minutes, and two hours, respectively. During Thewop's final absence, an
inmate notifie another onduty officer that Getzee was lying on the floor

of his cell, unresponsive. Apparently, Goetzee mapeatedly swallowed

6 R. Doc. 266 Exhibit I.
7 R. Doc. 24819 11; R. Doc. 2684.9 73.
8 R. Doc. 266, Exhibit J.

9 See, e.gR. Doc. 266, Exhibits EE.



wads of toilet paper and asphyxiated himselile Thompson was not
monitoring him.0

As a result of these events, Thompson pleadedygtalthe crime of
malfeasance in office. While under oath, and ag phhis plea, Thompson
accepted the state’s factual basis for the chaides factual basis spefl
that Thompson was assigned to continuously mon@oetzee; thahe left
his post three times for one and ehnalf hours, fiteen minutes, and two
hours, respectively; that another inmate discove@Gektzee unconscious
while Thompson was not monitoring him; and that fipson had
fraudulently submitted an observation checklistAargust 7, 2011, because
the checklist indicated thdte had continuously monitored Goetzee all day
when in fact Thompson had not donelso.

TheCourt has already granted summardgment in favor of plaintiffs
on their section 1983 and staleav claims against Thompson. The Court has
also granted summary judgment against Sheriff Guspraplaintiffs’ state
law vicarious liability claims and partial summajydgment on plaintiff’

section 1983 claim#&

10 SeeR. Doc. 266, Exhibit AAat OPSO 12531
11 See generallR. Doc. 248, Exhibit E.
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B. Dr. Gore’s Alleged Responsibility for Goetzee’s Suicide

Dr. Gore served as the Medical Director for OPPrfraugust 2006
until 201413 As Medical Director, Dr. Gore’s responsibilitiescinded
“supervis[ing] daily operations” aDPP and “integrat[ing] medical services
with security functions® According to Orleans Parissheriff Marlin
Gusman, Dr. Gore was also responsifole developingOPP’s polices “with
respect to mental health issués.Dr. Gore testified at his depositiahat
as Medical Directorhe was responsible for OPP’s medical policies beeau
Sheriff Gusman delegated policymaking authority hon for medical
iIssues!® Regarding mental health issues and suicide preeardgpecifically,
Dr. Goretestified that he wrked withDr. Higgins, OPP’s Chief of Psychiatry,
to develop appropriate protocols for treating suécidal inmates”

OPP maintained a written suicide prevention policynded upon
direct observation of suicidal inmates. Specifigakhe written poliy

required that “all inmates with active suicidal aen . . . be directly

13 R. Doc. 266, Exhibit EEE; RDoc. 266, Exhibit CC at 16.
14 R. Doc. 266, Exhibit C at 4@ 1.
15 R. Doc. 266, Exhibit MM at 58.
16 R.Doc. 266, Exhibit CC at 38.

1 Id. at 3839.



observed by the Security staff at all timé%.’According to OPP’s written
policy, “periodic monitoring [was] a suboptimal sdilon [because] the few
moments required to succeskfucommit suicide necessitates continuous,
direct observation®

According to plaintiffs, Dr. Gore was involved ino6&tzee’s mental
health treatment as soon as Goetzee arrived at OQBdetzee'sAugust 2
conflict with the federal officer was reported bgrious news outlets. Sheriff
Gusman understood Goetzee to have attempted “suibyg cop,” and
Gusmanspecifically instructed Dr. Gore to make sure tlzdetzee was
directly observed while at OP#. Dr. Gore and OPP’s Chief of Security
assuredthe sheriffthat Goetzee would be watchéd.In addition, vhile
Goetzee received treatment at University Hospdialing his incarceration
Dr. Gore notified Sheriff Gusman and other OPPctdls about Goetzee’s

impending return. Dr. Gore reped, “{Goetzee] is ndonger delirious, but

18 R. Doc. 266, Exhibit D.

19 Id.

20 R. Doc. 266, Exhibit MM at 186.
21 Id.



has active suicidal ideation. ...l assume hélvdlreturning [in] 12 days . .
.22

Plaintiffs’ evidencealsosuggess that Dr. Gore knew, throughout his
tenure as Medical Director, that OPRjgproach tanental health treatmen
was inconsistent with OPP’s written policy requiringofttinuous, direct
observation.” For example, the general layout R® mental health tier,
where Goetzee was housed, was not conducive toctdirentinuous
observation. According to plaintiffsegardless of where a direct observation
deputy sat or stood on the mental health tier todeact suicide watch, the
deputy was physically unable to view the entiretyhee three cellshat held
suicidal inmategs3

Plaintiffs also point to evidence showing that DBore received
complaints from Dr. Hygins and lowerlevel staff about the deputies on
direct observation. Wen Dr. Gore assumed the positiom Medical
Director, Dr. Higginstold him that “frequently there is no deputy to watch
[suicidalinmates].?4 Nurses and deputies who worked on the mental health

tier echoed Dr. Higgins’s concerndeputy William Thompson, who left

22 R. Doc. 266, Exhibit U.
23 R. Doc. 266, Exhibit Aat 1684: R. Doc. 266, Exhibit DD at 683.

24 R. Doc. 266, Exhibit OO at 712.



Goetzee unobserved on the d#yhis deathtestified athis deposition that
direct observation deputies left suicidainates unobserved “all the time”
and “everybody knew it2> According to Thompson, these deputies could
often be found sleeping in another area of thegri$ut nobody cared?®
Deputy Tyrone Williams similarly testified that dotmedical and security
superiors knew sicidal inmates were oftennattended, but “nobody did
anything about it27 Nurse David Schaible also testified that when hsgt fi
started working at OPP, he complained about depubieing unable to
directly observe all of the suicidal intess on the mental health tiét.
According to Schaible, he stopped complaining aédew months because
“nothing changed?®

Dr. Goreadmitted to receiving hiddir share of phone calls about not
having folks on- in place for direct observation. . .T]hat has always been

the case. | think it has . . . always been a fratstn.=° He also explained

25 R. Doc. 266, Exhibit Aat 156.

26 Id. at 162.

27 R. Doc. 266, Exhibit GGG at 1445.
28 R. Doc. 266, Exhibit DD at 1067.
29 d.

30 R. Doc. 266, Exhibit CC at 2258gee alsad. at 235.



that he knewfrom 2009 to 2011, OPP “had difficulties” getting depstito
conduct continuous observation da@ise OPP had staffing issues and
deputies “ween't put in the right spots to do i#?” Dr. Gore again testified
that he knew that “periodically” OPP did not maimta&nough deputies to
continuously observe the suicidal inma#éés.

According to plaintiffs, Dr. Gore’s role as Medidairector empowered
him to enforce OPP’s written direct observation pgllzut Dr. Gore failed to
do so. Dr. Gore admitted that he had a profesdiand ethical obligation to
ensure that actively suicidal inmates, like Goejzeeceived adequate
medical care and that “the Kewas making sure suicidal inmates were
directly observed3 Dr. Higgins explained that he reported any lapses i
direct observation to Dr. Gorleecause [Dr. Gore] could have spoken to
security about making sure that the direct obseowatvas done, because he
had access to the sherif#”

Based on the foregoing evidence, plaintiffs arghattDr. Gore was

deliberately indifferent to Goetzeasental health needs and known risk of

31 Id. at 27273.
32 Id. at 275.
33 Id. at 31920, 327.

34 R. Doc. 266, Exhibit OO at 204.



suicide. For this, plaintiffs seek to hold Dr. @olfable under 42 U.S.G8
1983 and Louisiana tort law.

C. Dr. Gore’s Motion for Summary Judgment

Dr. Gore now moves for summary judgment on plafatdlaims. Dr.
Gore argues that plaintiffs undisputedly cannotvarkeon theirsection 1983
claimsbecause, according to Dr. Gohee was not a policymaker at ORR
did not know ofand disregard the risk that deputies would not atiye
observe Goetzeeand he is entitled to qualified immunity. Dr. Goaéso
argues that plaintiffs undisputedly canmpoevail on their statéaw claim of
negligencebecause, according to Dr. Gore, plaintiffs have reghined an
expert who can opine on the standanfdcare applicable to Dr. Gorand
plaintiffs cannot prove that Dr. Gore’s conduct whg proximate causef

Goetzee’s death.

Il. LEGAL STANDARD

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact daraglrhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56¢&F alsdCelotex Corp. v.
Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,

1075 (5th Cir. 1994). When assessing whether putes as to any material



fact exists, the Court considers “all of the evidein the record but fiain[s]
from making credibility determinations or weighitige evidence.Delta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 3989
(5th Cir. 2008). All reasonable inferences are wdrain favor of the
nonmoving party, but “unsuppted allegations or affidavits setting forth
‘ultimate or conclusory facts and conclusions a¥lare insufficient to either
support or defeat a motion for summary judgmen®&alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge alsoLittle, 37 F.3d at
1075. “No genuine dispute of fact exists if theoed taken as a whole could
not lead a rational trier of fact to find for themmoving party.” EEOC v.

Simbaki, Ltd.767 F.3d 475, 481 (5th Cir. 2014).

1. DISCUSSION

As noted, plaintiffs seek to hold Dr. Gore liabler fGoetzee’s death
under both federal and Louisiana law. Dr. Goreusmsythat he is entitled to
summary judgment on all of plaintiffs’ claim. TH@urt addresses each of
plaintiffs’theories in turn.
A. Plaintiffs’Section 1983 Claims

Plaintiffs sued Dr. Gore under 42 U.S.C. § 198 ®doth his individual

capacity and official capacityor violating Goetzee’s rights under the



FourteentPAmendment. The elements of a secti®83 cause of action are:
(1) a depriation of rights secured by federal law (2) thatwoeced under
color of state law, and (3) was caused by a statera See Victoria W. v.
Larpenter, 369 F.3d 475, 482 (5th Cir. 2004). Dr. Gehallengeglaintiffs’
ability to prove thathe deprived Gogtzee of hisconstitutionalrights while
Goetzeawvas incarcerated as a pretrial detainee at.OPP

“The State's exercise of its power to hold detagee brings with it a
responsibility under the U.S. Constitution to telmdessentials of their well
being.” Hare v. City of Corinth (Hare I11)74 F.3d 633, 63839 (5th Cir.
1996) (en banc). Accordingly, pretrial detaineesvénaa right to
“‘constitutional essentials” such as safety and ro&ldiare including a right
to protection from selharm. Jacobs vWest Feliciana Sheriff's Dep'228
F.3d 388, 393 (5th Cir2000). “Unlike convicted prisoners, whose rights to
constitutional essentials like medical care and&iaare guaranteed by the
Eighth  Amendment, pretrial detainees look to theogedural and
substantive due process guarantees of the Fourteemdgn&ment to ensure
provision of these same basic needsl.”’(citingBell v. Wolfish 441 U.S. 520
(1979)). “The failure to provide preial detainees with adequate protection

from their known suicidalmpulses is actionable under § 198F¥Vans v.



City of Marlin, 986 F.2d 104, 107 (5th Cit993) (citingRhyne v. Henderson
Cty., 973 F.2d 386, 391 (5th Cir.1992)).

Pretrial detaineesnay bring constitutional challenges under two
alternative theoriesfirst, thata defendantommitted an “episodic act or
omission”or secondthat a general “condition of confinement” violatdte
detainees constitutional rightsSeeEstate of Henson v. Wichita Cty., Tex.
795 F.3d 456, 462 (5th Cir. 201%lere, plaintiffs have argued botheories
in the alternative. See id. (“[T]here is no rule barring a plaintiff from
pleading both alternative theories, and a court mpeoperly evaluate each
separately.”yShepherd v. Dallas Cty591 F.3d 445, 452 n.1 (5th Cir0Q9)
(noting that aistrict court is not required to “classify” a sext 1983 Awsuit
as one or the otheaheory of liability). If plaintiffs present sufficient factual
evidence as to bottheoriesthenboth theories may proceed to the jury.

With an gisodicactor-omission claim, “the complainedf harm is a
particular act or omission of one or more official$cott v. Moorel14 F.3d
51, 53 (1997) (en banc). A plaintiff in an episoc@ictor-omission case
“‘complains first of a particular act oframmission by, the actor and then
points derivatively to a policy, custom, or ruler(tack thereof) of the

municipality that permitted or caused the act origsion.” Id.



To impose liability on a defendant in his individuapacity in an
episodicact-or-omission case, a pretrial detainee mudtabkbsh that the
defendantacted withsubjectivedeliberate indifferenceld. A personacts
with subjective indifference if (1) *he knows thatn inmate faces a
substantial risk of serious bodily harm,” an?) (he disregards that risk by
failing to take reasonable measures to abate Ainderson v. Dallas Cty.,
Tex, 286 F. Appx 850, 860 (5th Cir. 2008) (citi@pbert v. Caldwe)l463
F.3d 339, 346 (5th Cir. 2006)).

To impose liability on a defendant in his offic@pacity, and thus hold
a municipality accountable for the constitutionadlation, the detainee
‘must show that the municipal employee’s act resdilffrom a municipal
policy or custom adopted or maint&ith with objective deliberate
indifference to the detainee’s constitutional rigfitScott 114 F.3cdat 54 see
alsoSibley v. Lemairgl84 F.3d 481, 488 (5th Cir. 1999) (requiring plaff
to show objective deliberate indifferencdt]o hold superiors lable”).
Objective indifference “considers not only what thelicy maker actually
knew, but what he should have known, given thesfaaatd circumstances
surrounding the official policy and its impact ohet plaintiff's rights.”
Corley v. Prator 290 F.App’x 749, 750 (5th Cir. 2008) (citingawson v.

Dallas Cty, 286 F.3d 257, 264 (5th Cir. 2002)).



By contrast, a conditioif-confinement case “is a constitutioredtack
on general conditions, practices, rules, or restms of pretrial
confinement.” Scott, 114 F.3d at 53 (quotinigare v. City of Corinth, Miss.
(Hare 1ll), 74 F.3d633,644 (5th Cir. 1996)(en banc). “[IJn some cases, a
condition may reflect an unstated de factopolicy, as evidenced by a
pattern of acts or omissions sufficiently extenade&gervasive, or otherwise
typical of extended or pervasimisconduct by [jail] officials . ..” Estate of
Henson v. Wichita Cty., Tex795 F.2d 456, 463 (5th Cir. 2015) (quoting
Shepherd v. Dallas Cty591 F.3d 445, 452 (5th Cir. 200Q)Tradtional
examples of conditiorof-confinement cases include challenges to prison
overcrowding, restrictions on inmate privileges, and disciplinary
segregation, among other thingSee Scoittll4 F.3dat53&n.2.

“Because a state may not punish a pretrial detaiceaditions of
confinement foffa pretriallinmate that amount to ‘punishmentolate the
Constitution.” Duvall v. Dallas Cty., Tex631F.3d 203, 206th Cir. 2011).
To prevail on a conditioiof-confinement claim, a plaintiff must show that
the condition “has no reasonable relationship tegtimate governmental
interest” and caused the complaireficonstitutional violation.See id.at
206-07 (citing Bell v. Wolfish 441 U.S. 520(1979)). The pé&intiff is not

required to show delibeta indifference, although *‘“thereasonable



relationship test employed in conditions casesisctionally equivalent to
the deliberate indifference standard employed iis@&gic cases.ld. at 207
(quotingScott 114F.3dat54). The Fifth Circuit has aleast suggested that
condition-of-confinement claims are cognizable agaimsdividual actors
onlyin their official capacitiesSee Estate of Allison v. Wans|&24 F. App’x
963, 970 n.4 (5th Cir. 2013) (“Appellseclaim against the individual
defendants is properly analyzed as an ‘episodioacmission case,’ rather
than ‘condition of confinement’ case.”jacobs v. W Feliciana Sheriff’s
Dept, 228 F.3d 388393 n.3 (5th Cir. 2000) (sameyee generallfEstat of
Henson v. Wichita Cty., Tex795 F.2d 456, 463 (5th Cir. 201%)0ting
plaintiffs alleged a conditiomf-confinement claim against a municipality);
Shepherd v. Dallas Cty 591 F.3d 445, 4535th Cir. 2009)(upholding
condition-of-confinement claim against a municipality)

1. Plaintiffs’ Constitutional Challenge to Dr. Gore’s
Alleged Episodic Acts orOmissions

Initially, the Court notes that Dr. Gore’s summauggment motion
addresses plaintiffs’ epodicactor omission claim against him only in his
individual capacity. Dr. Gore contends that “anissglic act or omission

claim governs allegations against a jail officialhis individual capacity3®

35 R. Doc. 2371 at 5.



without reference to the abowwted authoritiesexplaining that a pretrial
detainee may also maintain an official capacityimleon the additional
showing of “objective deliberate indifferenc&éegenerally Scott v. Moore,
114 F.3d 51, 54 (1997) (en banclocusing onlyon plaintiffs’ individual
capaity claim, Dr. Gore argues that thens no evidence that he knew
deputiedailed to abide by OPPiritten policy requiring direcobservation
of suicidal inmates,and thus no reasonable jury could find Dr. Gore
“‘deliberately indifferent’sé

As explaineda prison official acts with subjective indiffereni€€l) “he
knows that an inmate faces a substantial risk obss bodily harm,” and
(2) “he disregards that risk by failing to take seaable measures to abate
it.” Anderson v. Dallas Cty., TexX286 F. App’x 850, 860 (5th Cir. 2008)
(citing Gobert v. Caldwe)l463 F.3d 339, 346 (5th Cir. 2006)). immate
suicide cases, théefendantmust be aware of a substantial and significant
risk that the inmate will commit suicide and “effeely disregard] it.”
Jacobs 228 F.3dat 395 Although “the law is clearly established that jailers
must take measures to prevent inmate suicides tregeknow of the suicide

risk,” it is not clearly establisheths to what those measures must Q.

36 Id. at 9.



Here, plainiffs have presented sufficient evidence to create a igenu
dispute of material fact as to Dr. Gore’s knowledged alleged deliberate
indifference to Goetzee’s risk of suicid€&irst, certain evidence shows that
Dr. Gore knew Goetzeevas a suicide risk. Goetzee’s “suiciddy-cop”
attempt was reported in the newsand jail officials understood that
Goetzee’s altercation with a federal agent landima im OPP38 Because of
Goetzee’s notoriety, Sheriff Gusman specificallyedtted Dr. Gore to put
Goetzee o direct observationand Dr. Gore assured the sheriff that Goetzee
would be monitore@® Further, Dr. Gore himself notified other jail offids
about Goetzee’s “active suicidal ideatiof?.’'Seeid. at 396 (finding evidence
supported deliberate indifferea because official “was fully aware that
[inmate] had actually attempted suicide once befaral] regarded her as a
suicide risk at all times during her detention®f. Flores v. Cty. of

Hardeman 124 F.3d 736738-39 (5th Cir. 1997) (finding sheriff dinot act

37 R. Doc. 266, Exhibit WV, R. Doc. 266, Exhibit WW;.Roc. 266,
Exhibit XX; R. Doc. 266, Exhibit YY.

38 SeeR. Doc. 266, Exhibit MM at 186.
39 Id. at 18687.

40 R. Doc. 266, Exhibit U; R. Doc. 266, Exhibit CCHi3-54.



with subjective deliberate indifference because aten never gave any
indication of suicidal tendencies).

Plaintiffs alsopoint to evidence suggesting that Dr. Gore knew the
deputies respornisle for directly observingsuicidal inmatedike Goetze
often eschewedheir dutieswithout repercussionAs a general matter, the
layout of OPP’s mental éalth tier physically precludea deputy from
constantly monitoring every suicidal inmate, asuiegd by OPP’s written
suicide preventiorpolicy. No matter where a deputy sat or stood be t
mental health tierto conduct direct observation, he or she coulot
simultaneously observall three cells where the suicidal inmates were
housed*! Seelacobs228 F.3dat 396 (explaining that detaing a suicidal
inmate in a cell with a “blind spot” and other hada was “obviously
inadequate”). Additionally, nurses and deputies alike testifiad their
depositionsthat the medical supervisors, including Dr. Gorerevaware
that suicidal inmates &nt unobservetbr long periods of timg2 According

to these sources)o one addressetheir complaints abouthe deputies

41 R. Doc. 266, Exhibit Aat 1684;R. Doc. 266, Exhibit DCat 6263.

42 See, e.gR. Doc. 266, Exhibit Aat 1556; R. Doc. 266, Exhibit DD at
50-52, 102-110; R. Doc. 266, Exhibit GGG at 144, 153.



failing to conduct direct observation propeffySee Domino v. Tex. Dept of
Criminal Justice 239 F.3d 752, 756 (5th Cir. 200 hdting that “ignor[ing]
complaints” may amount to deliberate indifference).

Dr. Gorealsoadmitted to receiving his “fair share of phone sabout
not having folks on- in place for direct observatiort# According to Dr.
Gore “that has always been tloase” and has “always been a frustratién.”
The evidence also suggests that Dr. Gore knew alhouéast two other
iInmate suicides that occurradenthe inmates were not directly observéd.
According to plaintiffspne of these suicides prompted Dr. Gore to issue an
‘“Intra Departmental Memorandum” regarding OPP#ritten direct
observation policywhich required staff to watch suicidal inmateg &l
times”47 SeeRhyne v. Henderson Cty973 F.2d 386, 393 (5th Cir. 1992)
(noting thatevidence of othesuicide attemptSwould have alertefa prison

official] to the need for more frequent suicide chégks

43 See, e.g.R. Doc. DD at 1087; R. Doc. 266, Exhibit GGG at 1501.
44 R. Doc. 266, Exhibit CC at 225ge alsad. 235.
45 Id. 225,235.

46 Id. at 36667;R. Doc. 266 Exhibit FFE R. Doc. 266, Exhibit GGG at
219-21.

47 R. Doc. 266, Exhibit EseeR. Doc. 266, Exhibit AAA (indicating the
inmate’s date of death).



Finally, plaintiffs have presented evidence that there vpeezautions
that Dr. Gore could have taken with respect to Geetbut did notDr. Gore
testified at his depositiothat as Medical Directohe had a professional and
ethical obligation to ensure thactively suicidal inmates, like Goetzee,
received adequate medical care, which includedidigation “to help make
sure that theyre medidg observed.*® Specifically, Sheriff Gusman
expected Dr. Gore “to make sure that [Goetzee]ovadirect observation4®
Sheriff Gusmanalso noted that he considered Dr. Gore the jail's “lead
person” onaddressing inmate suicides and that he expected daturity
staffand medical stafb ensure compliance witthirect observation orders.
At least one deputy testified consistentlyhvBheriff Gusman’s expectation,
stating thatsecurity and medical staff “worked seamlessly tbget on the
mental heah tier, including with regard to direct observatiomm ates3!

According to OPP’s Chief of Psychiatr. Higgins, hespecifically
reported lapses in direct observation to Dr. Goeeduse Dr. Gore “had

access to the sheriffand Dr. Gore“could have spoken to security about

48 R.Doc. 266, Exhibit CC at 3120, 327.
49 R. Doc.266, Exhibit MM at 18687.
50 Id. at 8486, 34142

51 R. Doc. 266, Exhibit LL at 19495.



making sure that the direct observation was déAeDr. Gorealsoworked
with the security staff to implemem@PP’ssuicide prevention procedurés.
At least one member of the security stafplainedthat he understood
medical staff toshare the responsibility of enforcing OPP’s writtémect
observation policy4

In light of this testimony by other witnessgslaintiffs point to Dr.
Gore’s inaction with respect to Goetzas evidence that he eftaeely
disregarded Goetzee's known suicidal impulses. Gore testifiedthat he
would expect someone to take “corrective actiagainsta deputy who left
his direct observation post, but that he, as Mddizeector, had no authority
to discipline the scurity staff>> Though Dr. Gore admitted that he could
discipline nurses for failing to report a depumho shirked his direct
observation duties, there i®revidence thaheever did s®¢ Dr. Gore also

admitted that hedid not take any steps to ascentavhether his staff

52 R. Doc. 266, Exhibit OO at 204.
53 Id. at 13.
54 SeeR. Doc. 266, Exhibit RRat 11213, 143

55 R. Doc. 2813, Deposition of Dr. Samuel Gore, October 9, 2:14,6-
80.

56 Id. at 7374.



complied with OPP’s written suicide prevention ggli which required
medical staff toformally report lapses irdirect observatiors” Dr. Gore
furtheradmittedthat even after hvasaware that deputieseglectedheir
direct observation responsibilities, it “never oomd” to him touseOPP’s
tier logs (which tracked the comings and goingswitide watchdeputies),
nursing forms, or othedirect observatioforms to ensure that OPP’s staff
followed his suicide prevention directivé®

Taken together, this evidence plausibly supporé&smniffs’ contention
thatDr. Gore was aware of Goeztee’s risk of suicide &ndwsuicide watch
deputies were often derelict in their duties, bwonatheless failed to take
additional precautions or tlherwise ensure thaGoetzee was directly
observed This evidences sufficient to preclude summary judgment on Dr.
Gore’s liability in his individual capacity. See Jacobs v. W. Feliciana
Sheriff's Dept 228 F.3d 388, 396 (5th Cir. 2000) (affirming deh of
summary judgment when jail official knew that anmate “exhibited a
serious risk of suicide and placed her in condisidve knew to be obviously

inadequate”).

57 Id. at 106108.

58 R. Doc. 266, Exhibit CC at 21@1.



Although Dr. Gore does ndbormally address plaintiffs’ episodiact
or-omission claim against him in his official capacir. Goredoes argue
that he cannot be held liable in his official capyabecauseheriff Gusman
is the only official policymaker for OPP,

While the parish sheriffis undoubtedly “the keepéthe public jail of
his parish,’seelLa. Rev. Stat. 88 13:5539(C), 15:704, the issue herehesther
Dr. Gore maintained policymaking authority regarglithe meatal health
treatment of OPP’s inmates.Arf official may be a plicymaker . . . in a
particular area or on a particular issu®é&attie v. Madison Cty. Sch. Dist.
254 F.3d 595, 602 (5th Cir. 200H5ee also City of St. Louis v. Praprotnik
485 U.S. 112, 123 (1988) (‘[T]he challenged actimmist have been taken
pursuant to a policy adopted by the official or offisatesponsible under
state law for making policy ibthat areaof the city’s business.”)Generally,
a prison physician “shall attend the prisoners wh®confined in parish jails

whenever they are sick.La. Rev. Stat.15:703(A).Here, Sheriff Gusman

59 In arguing his position, Dr. Gore relies Quatroy v. Jefferson
Parish Sheriffs OfficeNos. 04451, 041425, 2009 WL 1380196 (E.D. La.
2009). There, the Court determined that, betwdenSheriff and the
parish governing authority, the Sheriff had finalipymaking authority on
managing the provision of healthcare within thé. j&d. at *5-6. The facts
here are dissimilar because the Court must detezwimether the Sheriff
delegated policymaking authority on matters of ntaticare to the Medical
Director of the jail.



testified that the OPP’s Medical Director “made policies with respect to
mental health issue$? Dr. Goresimilarly explainedthat Sheriff Gusman
“‘delegated policynaking authority to Dr. Gore] with respecto medical
issues,” including matters of mental hea¥thAccordingly, this argument is
without merit. Cf. Jackson v. Ford544 F. App’x 268, 272 (5th Cir. 2013)
(noting that sheriff declared in a sworn affidatlitat he did not delegate
policymaking auhority and prison official testified that she hadtrbeen
given policymaking authority).

2. Plaintiffs’ Constitutional Challenge to Goetzee'’s
Conditions of ConfinementAgainst Dr. Gore

Dr. Gore relies on two arguments to prove that éhisrno dipute of
material fact on plaintiffs’ conditiomof-confinement claim against him.
First, Dr. Gore argues that he is not a policyma&aeiOPP and therefore
cannot be liable in his official capacity. Secorxt, Gore argues that the
undisputed facts show that OPP maintained sufficemcideprevention
policies for its inmates.

Dr. Gore’s policymaker argument here fails for tkeame reasons

explained above. As to Dr. Gore’s argument thaP®Ruicide prevention

60 R. Doc. 266, Exhibit MM at 58.

61 R. Doc. 266, Exhibit CC at 38.



policies were adequate, plaintiffmve marshaéd enough evidence in the
record to withstand summary judgment on this point.

To maintain a conditiofof-confinement claim, a plaintiff must show
(1) a condition of an inmate’s confinememiat is (2) not reasonably related
to a legitimate governmmdal interest and that (3) violated the inmate’s
constitutional rightsSee Edler v. Hockley Cty. Comm s Co89 F. App’x
664, 668 (5th Cir. 2014). A “condition of confinemt” can be a rule,
restriction, practice, or general condition of pratconfinement.ld.; Scott
v. Moore 114 F. 3d 51, 53 (5th Cir. 199¢en banc). If the plaintiff seeks to
base his or her constitutional claim on amstatedrule or policy, however,

the plaintiff must show that one or more jail oifits’ “acts or omissionwere
sufficiently extended or pervasive, or otherwisgital of extended or
pervasive misconduct by other officials, to proveiatended condition or
practice.” Estate of Hensen v. Wichita Cty., T.ed@5 F.3d 456, 465 (5th Cir.
2015).

In challengingplaintiffs’summary judgment evidence, Dr. Goreiesl|

on OPP’s written policy, which required “all inmatevith active suicidal

ideation . . .to be directly observed . . . atimhles.®2 According to Dr. Gore,

62 R. Doc. 266, Exhibit D; R. Doc. 266, Exhibit E.



OPP trained its deputies to abide by tipislicy, and Deputy Thompson
knowingly abandoned his posthen he left Goetzee unattended. Dr. Gore
argues that there is no evidence that ORMPIen policy of providing direct,
continuous observation of suicidal inmates violaGmetzee’s constitutional
rights.

Dr. Gore’s arguments here miss the point. Plamt not challenge
OPP’s written policy of direct observation as unsbtutional. Rather,
plaintiffs argue that OPP maintained an unstatedderfactopolicy of
intermittent or periodic observation, instead ofetldirect, continuous
observation thaplaintiffs believethesesuicidalinmates requiredIndeed,
Dr. Gore admitted thaan unenforced written policy is “kind of worthless.,

To prevail on thidde factopolicy theory, plaintiffs mustiemonstrate
that Dr. Gore’s conduct was “sufficiently extendadpervasive, or otherwise
typical of extended or pervasive misconduct by otb#icials.” Seeid. As
outlined in the preceding section, plaintiffs hapeesented sufficient
evidence that deputies routinely failed to conduwtect, continuous
observation of the inmates on suicide watch, anat thedical stafboth

lower-level nurses and superiors like Dr. @eiknew about it. Riintiffs

63 R. Doc. 266, Exhibit CC at 338.



argue that Dr. Gor@erpetwated the problem by failingp take corrective
action against security and medical staff wthid not comply withOPP’s
written policy. Therefore, plaintiffs have presented sufficientpdised facts
to survive summary judgment on their conditioficonfinement claim.

3. Dr. Gore’s Assertion ofQualified Immunity

Dr. Gore’s final argumendn plaintiffs’ section 1983 claimis thatthe
doctrineof qualified immunity potect him from liability because plaitiffs
fail to establish that heiolated Goetzee’s constitutionaghts.

Qualified immunity shields government agents, sugd their
individual capacities, ffom liability for civil damages insofar as their
conduct does not violate clearly established statpor constitutional rights
of which a reasonable person wouldve known.”Behrens v. Pelletier516
U.S. 299, 305 (1996(citation omitted). The defense of qualified immunity
Is unavailable in a suit against a state actorignoffficial capacity Kentucky
v. Graham 473 U.S. 159, 166 (1985)ere, plaintiffs se Dr. Gore in both
his individual and official capacity.

If a party asserts the defense of absolute or f@dlimmunity in good
faith, the burden shifts to the nonmovant to reibuDisraeli v. Rotuna489
F.3d 628, 631 (5th Cir. 2007). To rebut an absslot qualified immunity

defense, the plaintiff may not simply rely on ab¢i@ns in the pleadings, but



must produce competent summary judgment evident®@nga genuine
issue of material fact.Morales v. Boyd 304 F. Appx 315, 318 (5th Cir.
2008). Specifically, the plaintiffmust identify facts supporting the
conclusion that (1) “the defendant’s conduwgblated [the plaintiff's]
constitutional right”and (2) the defendant’s conducivas objectively
unreasonable in light of clearly establishaavlat the time of the violation.”
Terry v. Huberf 609 F.3d 757, 761 (5th Cir. 2010) (citation oradj}.
Importantly, “the very action in question need poéviously have been held
unlawful for a constitutional violation to be cldaestablished.”ld. at 763.
Instead, the “unlawfulness [of the defendant’s coctdl must be apparent,”
and “the contours of the right must be sufficientlgar that a reasonable
official would understand that what he is doinglaies that right.” Id.
At the time of thealleged violationhere Fifth Circuit law “clearly
established” that pretrial detainees like Goetzeaveh a right to
“‘constitutional essentials” such as safety and ro&ldcare, including the
right to protection against sdffarm. Jacobs v. W. Felicianal®riff's Dept,
228 F.3d 388, 393 (5th Cir. 2000)The Fifth Circuit hasalso clearly
established thaft]he failure to provide prdrial detainees with adequate
protection from their known suicidal impulses idianable under § 1983.”

Evans v. City oMarlin, 986 F.2d 104, 107 (5th Cir. 1993) (citiRdhyne v.



Henderson Cty.973 F.2d 386, 391 (5th Cir. 1992))As the Court has
explained, plaintiffs present sufficient evidenttecreate a dispute déct
about whether Dr. Gore violated Goetzee’s righsafety and medal care.
Plaintiffs point toevidence thaDr. Gore knew Goetzee was suicidal and
knew deputies poorly performed direct observatiésuwacidal inmates like
Goetzee, but, according to plaintifiey. Gorenonetheless did nothing to
ensue that Goetzee, or any other suicidal inmate, vappropriately
observed.Because there is a sufficient evidence for a jorgétermine that
Dr. Gore acted with deliberate indifferen¢be Court cannot conclude that
Dr. Gore’s conduct was “objectivelyeasonable.” Thereforesummary
judgment onDr. Gore’s defense of qualified immunity unwarranted See
Jacobs 228 F.3d at 395 (“[T]o defeat qualified immunitiae plaintiffs must
establish that the officers in this case were awafe substantial ah
significant risk that [the inmate] might kill her§e but effectively
disregarded it); see alsdMatis v. Johnson262 F. Appx &1, 673 (5th Cir.
2008) (affirming court’s refusal to grant qualifiechmunity when a fact
Issue as to deliberate indiffaree remained for the jury).

B. Plaintiffs’ State-Law Claim for Negligence

Beyond plaintiffs’ federal law claimsDr. Gore also argues that

plaintiffs cannot sustain their claim for negligenander Louisiana law



because plaintifff©iave not retained a “Louisiana licensed physiciaDr.
Gore also argues that plaintiffs cannot demonsttiaae Dr. Gore’s conduct
was the proximate cause of Goetzee’s ddadbause Deputy Thompson left
Goetzee unattendexhd the Court found Thompson to be a proximate eaus
of Goetzee’s deathThe Court finds each of these arguments unanaili
Under Louisiana’s general negligence statute, Liamia Civil Code
article 2315, courts conduct a “dutisk analysis” to determine whether to
impose liability. See Audler v. CBC Innovis In&19 F.3d 239, 249 (5th Cir.
2008) (quoting.emann v. Essen Lane Daiquiries, I/@23 So. 2d 627, 632
33 (La. 2006)). A plaintiff must prove each of five elements: (det
defendant had a duty to conform his conduct to ecsdigc standard of car
(the duty element); (2) the defendant's condudedaito conform to the
appropriate standard of care (the breach elemg3));the defendant's
substandard conduct was a catrsdact of the plaintiff's injuries (the cause
in-fact element); (4) the defelant's substandard conduct was a legal cause
of the plaintiff's injuries (the scopef-duty element); and (5) actudadmages
(the damages elementphee S.J. v. Lafayette Pa&8ch. Bd, 41 So0.3d 1119,
1125 (La.2010);see also Knight v. Kellogg BrownRoot Inc, 333 E AppX

1, 6 (5th Cir.2009) (applying Louisiana law)A plaintiff's failure to prove



any one of these elements results in a determinadfano liability. Knight,
333 FE Appx at 6.

In claims against medical providers, Louisiana laaqures the
plaintiff to prove first, “the degree of care ordainly exercised by physicians
... licensed to practice in the state of Louisian . in a similar community
or locale and under similar circumstances”; secdtitht the defendant . . .
failed to use reasonable care and diligence”; and thittgt'as a proximate
result of . . . the failure to exercise this degodeare the plaintiff suffered
injuries that would not otherwise have been incdrie La. Rev. Stat.
9:2794(A)(1)- (3). To satisfy this burden, the plaintiff mustae a medical
expert who, among other thing$s licensed to practice medicine by the
Louisiana State Board of Medical Examiners . .s.litcensed to practice
medicine by any other jurisdiction in the Uniteda&s or is a graduate of
[an accredited] medical school....” La. RetatS9:2794(D)(2)(d).

Here, plaintiffs have retained medical expert Deffiey L. Metzner.
Though Dr. Metzner is not licensed to practice ncet? in the state of
Louisiana,he is liensd to practice in at least fowther states: Colorado,

California, New Mexicq and Pennsylvanf&—‘other jurisdiction[s] in the

64 R. Doc. 2442 at 17 (Curriculum Vitae of Jeffrey L. Metzner, ™).



United States” under Louisiana Revised Statu®e2794(D)(1)(d).
Accordingly, Dr.Gore’s argument that a medical expert must be Beehin
Louisiana falils.

As to Dr. Gore’s argument that his conduct was filoe” proximate
cause of Goetzee’s suicide, plaintiffs have presdmgufficient evidence to
create an issue of faon this point. First, under Louisiana law, theeade
more than one cause of a victim’s har8ee Rando v. Anco Insulations Inc.
16 So. 3d 1065, 1088 (La. 200Bhepard ex rel. Shepard v. Schegléd1
So. 2d 1308, 1312 (La. 1997). Thus, the Courtsliing of liability as to
Deputy Thompson does not preclude the jury frondiitg other actors
liable, as Dr. Gore suggestsAs noted, plaintiffs’ theory is that Dr. Gore’s
position as Medical Director of OPP, as well as dtisical and professional
responsibilities as a physician generallygueed him toensure that OPP
staff, like Thompson, properly carried out direcbservation orders.
Plaintiffs suggest that this is especially truehmtegard to Goetzee, who
Dr. Gore knew to be acutely suicidal, because DoreGassured Sheriff
Gusman that Goetzegould be watched in accordance with OPP’s written
direct observation policyAccording to plaintiffs, Dr. Gore’s failure to dos
ultimately led toThompson’s leaving his post an@doetzee’scommitting

suicide in OPP custody. Resolution ofthese faldtssues ibest left for jury.



V. CONCLUSION
After reviewing the evidence in a light most favolabo plaintiffs, the
Court finds that there are sufficient facts for iptifs to proceed to trial

against Dr. Gore.For the foregoing reasons, the Court DENIES Gore’s

motion for summary judgmeng:

New Orleans, Louisiana, thidg6th  dayFafbruary 2016.

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE

65 R. Doc. 237.



