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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

NICOLE REYES, ET AL . CIVIL ACTION
VERSUS NO. 12€V-2043
JULIA PLACE CONDOMINIUMS SECTION “C”
HOMEOWNERS ASSOCIATION INC., ET

AL.

ORDER AND REASONS!

Before the Court is a Motion for Summary Judgment and New Trial by defendeeats St
Law, LLC and Margaret V. Glass. Rec. Doc. 470. The Motion is opposed by plaintifs@g s
in their Memoranda in Opposition. Rec. Docs. 477, 498. The Motion is before the Court on the
briefs and without oral argument. Having considered the record, the law, and the sulsnoiks
the parties, IT IS HEREBY ORDERED that defendants’ Motion for Summaryndewlgis

GRANTED.

. BACKGROUND

Plaintiff Nicole Reyesbrings this class action lawsuit on behalf of herself and other
condominium owners. Rec. Doc. 325. Plaindifeges thatshe and the other class members have
been subject to excessive fines and fees and debt collection practices by theaBtEam,

LLC (“Steeg”) and various Condominium Associations throughout the New Orleanthate

! AndrewLombardo, a second year student at Tulane Law Schelpled prepare this order.
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violate the Fair Debt Collection Practices Act (‘FDCPA”), Louisianayfaw, and the
Louisiana Condominium Act (“LCA”)Id. The factual background of this case has been
described in greater detail in this Court’s prior orders dated February 5, 2013 aBg2Dily.
Rec. Docs. 153, 380.

On December 18, 2014, this Court issued an Order granting plaintiffs’ Motion to Certify
Class as to the FDCPA Monetary Relief €3laas narrowed by the Court. Rec. Doc. 464. Now,
defendants move the Court to grant summary judgmetiteoalaims of five (5) members of this
certified class whom defendants assert are corporate eritiesrding to defendants, these five
claimants, agorporations, cannot be “consumers” as defined under the provisionsFI @A
as they are not “natural persons” and, therefore, their claims must be dsmitis prejudice.

Rec. Docs. 470, 495, 503.

. STANDARD OF REVIEW

The plain language of Rule 56(c) of the Federal Rules of Civil Procedure msutiaat
entry of summary judgment, after adequate time for discovery and upon motiont agarny
who fails to make a showing sufficient to establish the existence of aerglessential to that
party’s case, and on which that party will bear the burden of proof aQdkitex Corp. v.
Catrett 477 U.S. 317, 322 (1986). The party seeking summary judgment always bear the initial
responsibility of informing the district couof the basis for its motion, and identifying those
portions of the pleadings, depositions, answers to interrogatories, and admissit&s on f
together with the affidavits, if any, which it believes demonstrate the @bséa genuine issue
of materialfact. 1d. at 323. If the moving party satisfies the initial burden, the nonmoving party

must “designate specific facts showing there is a genuine issue for tria’@8dence



cognizable under Rule 5Rl. at 324. Material facts are those that “might affect the outcome of
the suit under the governing lawAhderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).
When considering whether any genuine issue of material fact exists eguvtthe
evidence and inferences fairly drawn from that evidendbe light most favorable to the
nonmoving partyDaniels v. City of Arlington, Texa246 F.3d 500, 502 (5th Cir. 2001).
Summary judgment does not allow a court to resolve credibility issues or to evaiigimce.

Int’l. Shortstop, Inc. v. Rally’s Inc939 F.2d 1257, 1263 (5th Cir. 1991).

. LAW AND ANALYSIS

1. The EDCPA and its Purpose

The Far Debt Collection Practices Act, by definition, was adopted by Congress in order
to “eliminate abusive debt collection practices by debt collectors” and tetpooinsumers
against debt collections abuses.” 15 U.S.C. 81692(e) (emphasis adideel) the statute, a
‘debt’ is defined as “any obligation or alleged obligation abasumeto pay money arising out
of a transaction in which the money, property, insurance, or services which arbjduot of the
transaction are primarily for personal, family, or household purposes, whethersachot
obligation has been reduced to judgment.” 15 U.S.C. 81692a(5) (emphasis added). It is clear,
then, that Congress intended for the Act to apply only to the collection of “traditionahcens
debts” and has “no application to the collection of commercial accounts.” ManuelnuiNger
and Barbard/. Barron,Fair Debt Collection Practicg] 1.02[1-2] (Senate Report No. 95-382 on
the FDCPA states: “This bill applies only to debts contracted by constongersonal, family,
or household purposes; it has no application to the collection of commercial acgounts.”

2. “Consumers” under the FDCPA




The FDCPA defines a “consumer”, for purposes of the Act’s protections, asdamal
personobligated or allegedly obligated to pay any debt.” 15 U.S.C. 81692a(3) (emphasis added).
It is defendants’ assertionéithe Court’s finding that Congress’ use of this specific “natural
person” language is of central importance to the resolution of the question presémttythe
Court — that is, whether a corporate entity may be held to be a “consumer” for purpbges of t
FDCPA.

Plaintiff's argument points to what shells the “broad purpose” of the Act and rests on
the central assertion that, despite the statute’s explicit use of the “nats@ai’danguage, it
was not Congress’ intent to so narrowly prescribe who may recover under tiRAFREC. Doc.

477 at 2. Plaintifrgues instead thaCongressnterdedto allow “any person” to recover under

the Act.Rec. Doc. 477 at 6-7. To support this, plaintiff points to discrete use of this “any person”
phrasing in other parts of the stat@féhe Court draws a different conclusion from this

occurrence. The Court finds the fact that the legislature deliberately chaose ttee more

specific “natural person” language in the “consumer” definition instead ohtheperson”

phrasing found elsewhere in the statute tstbeng evidence of Congress’ precise intent to limit
applicability of the Act tanly “natural persons.Additionally, plaintiff cites to theFair Debt
Collection Practicdreatise for the assertion that “it appears that Congress intended that word
[person] to have its broadest legal meaning and not be limited to ‘natural’ persons.’| Manue
Newburger and Barbara M. Barrdfair Debt Collection Practicd] 1.02[2. While this Court

admittedly entertained this argument in its class certification Order (Rec4Bbat 8), it finds

%2 The “any person” language to which plaintiffs refer is found in the IE€ statutory definitions of the terms
“communication” (“conveying the information regarding a debt direatlydirectly toany person. .”), “creditor”
(“any persorwho offers or gtends credit. . .”), and “debt collector’afly persorwho uses any instrumentality of
interstate commerce or the mails in any business the principal purpeb&bfis the collection of any debts. . .")
(emphasis added). 15 U.S§1692a(24, 6).
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now that closer inspection and an expounding of the full quote with the aid of the surrounding
context yields a different conclusion:

The FDCPA defines the term “consumer” as “any natural person obligatddgechy

obligated to pay any debtThis definition clearly excludes all corporations,

partnerships, trusts, and other legal entities that are not natural persondt must be

noted, however, that regardless of consumer status, any “person” who comes into contact
with a violation of the FDCPA may maintain an action under the Act. Given the way that
“person” is used in the definitions of creditor and debt collector, it appears thgteSe
intended that word to have its broadest legal meaning and not be limited to “natural”
personsThus, while a corporation could not be a “consumer” for FDCPA purposes,

it certainly could be a plaintiff in a fair -debt suit if it were damaged by a debt

collector’s violations of the Act while collecting from a consumer.

Fair Debt Coll. Prac. 1 1.02[2] (emphasis added). What this portion of the treatiseates

is a situation where a corporation has been harmed by a debt calectiiohs towardollecting

a debtagainst a natural-person “consunieand not the corporation itself. The underlying debt,
in all circumstances, muatwaysbe to a “consumer”, and therefore a natype@ison as provided
by theAct. Thus, with the beefit of context it is apparent that this portion of the treatise
addressea discrete saif circumstancesot present in plaintiffs’ case anidirther, does not
disrupt the usual requirement‘@bnsumer status” inrder to recover under the Act.

For further support, plaintifites to unreported and non-binding authotishich they
claim supports the finding that a claimant need not be a consumer in order to sustE® af
action under the FDCPA. Rec. Doc. 477 at 6. However, upon inspection, the Court finds that a
fair reading of the court’s opinion there does not support such a broad cond\bitathe
court inWalker v. Gallegosame to the conclusion that “. . . plaintiff need not be a ‘consumer’
to have standing under the FDCPA to bring this action” by pointing to the “any péasguiage
used in the sealled“enforcement section” of the Act, Section ‘K was careful to

acknowledge that this catetl language could not be read into sections that were clearly

® Plaintiffs cite toWalker v. GallegasCV 00-1231,2002 U.S. Dist. LEXIS 25682 (D. Az. 2002).
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intended to be applicable to “consumers” oMialker v. GalleggCV 00-1231, 2002 U.S. Dist.
LEXIS 25682 (D. Az. 2002). Of note, tigalkerdecision has been followed by only onbest
court in an unreported opinion and is not controlling on this Court.

The Court has discovered a line of cases focusing on the purpose of the underlying debt
ratherthan the nature of the indebted entity when evaluating whether a claimant may sustain a
cause of action under the FDCPA Shuys v. Handthe court held that although relief under the
FDCPA is limited by statute to “consumers” only, business debts aeserbif incurred by a
sole proprietorship. 831 F.Supp. 321, 323 (S.D.N.Y. 1993). This narrow holding, however, has
been sharply criticized and discredited by subsequent cases, most dir8tiyki v. Transworld
Systems, Indn Slenk the court expressigverruled the holding iBluysthat debt incurred by a
sole proprietorship was a de facto consumer“debd held instead that the determination hinged
on thepurposefor which the credit was extendedvhetherprimarily consumer or commercial
in nature Slenk v. Transworld Systems, 11236 F.3d 1072, 1075 (9th Cir. 200%ge also
DepoLink Court Reporting & Litigation Support Services v. Rochda®N.J. Super. 325, 334-

36 (App. Div. 2013)see also Fisher v. O'Briei2010 WL 1269793 at *10 (E.D.N.Y. Mar 9,
2010). However, the Court notes that none of these cases is binding authority upon this Court
and, further, stand in the face of a straightforward reading of theestetith clearly defines a
consumer as “any natural persohi.addition, the Court findthat each casrils to address and

track the actual language and provisions of the FDCPA statute with regard to “eomsits.”.

* The court inSlenkoffered the following: “[Plaintiff's] reliance oSluysis misplaced. The opinion Bluyshas

been sharply criticized-and rightly se—by courts and academiommentators due to its abandonment of the
FDCPA's definition of a consumer debt. The United States District CouttddNestern District of Oklahoma

in Beaton v. Reynolds, Ridings, Vogt and Morgan, P.L.O&5F.Supp.1360 (W.D.Okla.1998)ound the esult

in Sluysto be “plainly wrong,” stating that “to the exteBluysstands for the proposition that the Act does not
require proof [that a transaction was entered into primarily fagmad, family, or household purposes], the decision
is in error.”236 F.3d at 1076 (2001).



Both parties agree that past-due condomirassessments are “consumer déliRec.
Docs. 498, 503However, as defendants correctly observed, “consumer debts”, by statute, may
only be held by natural persons. Rec. Doc. 503. If a debt is held by a corporgidhantiby
definition it is not, and cannot be, a “consumer delairfiffs haveargual —and askedhe
Court to accept that because the five corporate entities in question did in fact incur debt in the
form of pastdue condominium assessments that theyremeeforeproper claimants under the
FDCPA. The Courtleclines to makthisleap To be sure, past-due condominium assessments
would yield a cognizable claim under the FDCiPte party who had incurred thenerea
“natural person.” The mere fact that pdse condominium assessments qualify as “consumer
debts” in he abstract may not abrogate the plain fact that these five corporate claaidats f
meet the initial and most fundamental requirement for recovery under the FE@R ey be

“consumersas defined by the Aaind, thus, “natural persons.”

V. CONCLUSION

The plaintiffs here bear the burden of proving a genuine issue of material factritoorde
preclude summary judgment and the Court finds that they have failed to do so. As defendant
correctly observed, the only factual question to be detexrahthe present time is whether the
five identified corporate claimantsVanderbilt New Orleans, LLC; Penthouse at New Jax, LLC;
New Jax Commercial, LLC; Bank of America; and Wells Fargoe “consumers” as defined by
the FDCPA and thus entitled togoclaims as part of the certified FDCPA Monetary Relief
Class. As discussed above, a clear reading of the statute itself and the weatgvawit case law
unambiguously militate against allowing corporate entities to recover as claiorater the

FDCPA.As defendants have pointed out, plaintiffs have admitted that the five claimastseat is



are in factnon-natural persons (Rec. Doc. 503 at 6) and, therefore, the Court finds that there
exists no genuine issue as to this evident fact. Therefore, defendants are ergitladary
judgment on this matteThe Court notes that this holding does not disrupt the previous
certification of the FDCPA Monetary Relief Class.

Accordingly,

IT IS HEREBY ORDERED that defendants’ Motion for Summary Judgment and New
Trial (Rec. Doc. 470), construed by this Court as a Motion for Summary Judgment, is

GRANTED.

New Orleans, Louisiana, th2gth dayof July, 2015.

HELEN G. BERRIGAN
UNITED STATES DISTRICT JUDGE



