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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOANNE STONE CIVIL ACTION
VERSUS NO: 12-3022
LOUISIANA DEPARTMENT OF REVENUE UNITED STATES MAGISTRATE

JUDGE KAREN WELLS ROBY
ORDER AND REASONS

Before the Court is Defendant, the Louisiana Attorney General of the State of Louisiana, through
its Department of Revenue’s (“Departmerdtion to Dismiss, Alternatively, Motion for Summary
Judgment (R. Doc. 30pf Plaintiff, Joanne Stone's (“Ston&tomplaint. The Motion is opposeSee
R. Doc. 35. Areply to the opposition was also fil8eeR. Doc. 39. The underlying motion was noticed
for submission on November 13, 2013, and heard on the briefs on thaSdafe. Doc. 36.

l. Background

Stone is an African American female, who worked as a Revenue Tax Auditor Il of the
DepartmentSeeR. Doc. 1, pp. 1, 15She alleges that she worked out of the Department’s New Orleans,
Louisiana office, from July 17, 2001, until August 23, 2010, before transferring to the Department’s
Houston, Texas office, where she worked until she resigned by letter on March 26, 2012. See R. Doc.

20-4, p. 166; R. Doc. 26-1, p.73-76; R. Doc. 26-2, p. 91.

'On some documents attached to Stone’s ComplaineSs apparently referred to as “Joanne Rh8agR.
Doc. 1, pp. 14-15). Although not explained, the Court constihe change in last name to mean that Stone changed
her last name between the time certain events in question occurred, and the time she filed the instant suit.

2Although Stone amended her complaint as directed b thigt, her allegations remain substantively identical

to her first complaint, which was filed on December 20, 20h2.main difference is that all her allegations were plead
under 42 U.S.C. § 1983 and § 1985, which viemgroper. See R. Doc. 1, p.1.
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Stone originally instituted this action on December 20, 2012, alleging that she was discriminated
against pursuant to Title 42 U.S.C. 8§ 2000e, 42 U.S.C. 88 1983 and 1985 because her request to
telecommute was denied due to her race, as white employees were allowed to telecSeeRut@oc.

1. Stone alleges that she requested the opportiantyork from home and initially did not receive a
response. Eventually though, Stone alleges that she was allowed to telecommute and work from her home
in Alabama on Monday, Tuesday and Wednesday of each week. She alleges that she worked in the New
Orleans office on Thursday and Friday of each week.

Stone alleges that she later learned that her employer would prefer to eliminate the position rather
than permit her to continue to work in accordance with her telecommuting schedule. She alleges that
beginning in November 2009, her supervisor, Vétadeockley (“Lockley”), who is also African
American? began singling her out and questioning haresnail regarding her case chargeable audit
hours versus non-audit hours, which were chargeable to the office. Stone construed Lockley's inquiries
as harassment, because two days before her inquiry, Lockley sent an email to the group indicating that
every employee was on targ&eeR. Doc. 26-1, p. 19. Stone's complaint alleges that this email was
the beginning of what she charactes as a series of racially discriminatory and harassing behavior by
Lockley towards heiSeeR. Doc. 26, p. 5-8.

Specifically, Stone alleges that Lockley singled her out by not giving her credit for all the audited
cases she handled, thereby lowering her produatiwount; returning her completed audit cases back
to her too late to be counted toward the end of the year production number, allegedly making racially
derogatory comments about African Americans béaag and slow, and by giving desk audits which
had “lower assets than those assigned to another white employee, Annette BroSdeRyDoc. 26,

p. 5-8.

*Vendetta Lockley’s title was “Tax Revenue Audit Mangyas indicated by the attachments in the record.
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Stone complained that the desk audits she redewatained fewer assets than desk audits given
to her white coworkers, that Lockley accepted audis white coworkers without reference to any
legal basis, and that only her white coworkers vessggned as lead auditor on out of state audits.
Stone’s complaint also alleges that Lockley's diseration against her became so intense, that she filed
an internal grievance with the Department on May 12, 2010, which was mitigated because the
department arranged a transfer for Stone to the Houston, Texas dffate?.

Stone’s transfer was allegedly approved on July 8, 2010, and scheduled to be completed in
August 2010.d. See alsdR. Doc. 26-2, p. 47. Stone alleges that shortly before her transfer was
completed, sometime in July 2010, Lockley accused her of losing a client’'s “waiver of prescription
form,” which was required to be signed and submitted before Decemberl@08%ne alleges that
Lockley’s attempt to stop and/or slow down hensfer to Houston and alter her telecommuting
privilege by claiming that she did not complete several time-sensitive assignments, constituted a hostile
work environmentld. at 7, 13, 25. Furthermore, Stone alleges that she was humiliated by Lockley,
Wayne Lockhart (“Lockhart”), a Revenue Tax Swyeor, and Sikandra Clark (“Clark”), a Computer
Audit Specialist Manager, when they publically searched through the files in her office, allegedly looking
for the waiver of prescription forngeeR. Doc. 26, p. 7, 13.

Stone filed her first charge of discrimination, with the Equal Employment Opportunity
Commission (“EEOC”) on August 12, 2010, alleging race discrimination and retaliation against the
Department for Lockley’s discriminatory treatment of Stone, in comparison to Caucasian, Annette

BroadwaySeeR. Doc. 26-2, p. 47-52.In addition to her charge, she filed a declaration with the EEOC

4 Charge # 461-2010-01884, R. Doc. 26-2, p. 42. TheE&mdcluded its investigation on September 20, 2012
by issuing a Notice of Right to Sue dated September 20, 2bich stated that the EEOC was "unable to conclude that
the information obtained establishes violations of the statusesR. Doc. 1, p. 14; R. Do@6-2, p. 36. Stone also filed
a subsequent EEOC Charge on November 22, 2010, allegiegretaliation and harassment due to her Lockley’s
conduct. Stone’s Complaint was signen December 19, 2012né docketed on December 20, 2012. Both dates are
within the 90-day period allowable for bringing suit pursuant to the EEOC’s September 2060 11¥fran. 16
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stating that Lockley harassed her because of her race, by accusing her of losing the prescription
document and subjecting her to a humiliating seaidhStone also alleged that five other black
employees at the Department left because of Lockley’s alleged racial harag&aseBnDoc. 26-2, p.
47. She formally amended her charge on December 7, 2010, to include “racial harassment,” which
allegedly occurred at the latest date of September 9, 010.

Stone ultimately completed her transfer to the Houston office sometime in September, 2010,
during the pendency of the investigation of the charge with the EE&€R. Doc. 26-1, p. 26-28.
However, after approximately eight months of wogkin the Houston office, Stone alleges that her
telecommuting work days were reduced from thrges da one, in April 2011, which she attributes to
the Director, Jay Frost's relationship with her ngama&evin Richard (“Richard”) and old supervisor,
Lockley. SeeR. Doc. 26, p. 10.

Because of the change and reduction of heceghmuting schedule, Stone alleges that on April
5, 2011, she renewed her request to be considered for an out-of-state position in or near Mobile,
Alabama.SeeR. Doc. 26-1, p. 112. She again renewed her request on August 4, 2011, but was denied
even though other white employees were allegedly granted the right to telecotdnaitel4. Having
not received a transfer, on February 29, 2012, Stone sent a formal letter of resignation to Richard stating
that her final work day would be March 21, 20%2€eR. Doc. 26-1, p. 117. She rescinded this letter on
March 7, 2012, stating that she was upset about her work situation because she wanted to be able to work
from home during the entire weekeeR. Doc. 26-1, p. 116.

However, on March 14-15, 2012, Stone emailadien supervisor, Elise Thomas (“Thomas”)
indicating that she needed several more daysawi because she was not feeling well and needed to go
to the doctorSeeR. Doc. 35-2, p. 30. Thomas respontieat Stone’s leave “may” be approved upon

her bringing a note from her physician, whicbul need to be verified by Human Resourdds.



According to Stone, Thomas’ emalil stating that she lbearequired to have a verified doctors note prior
to obtaining leave approval, constituted harassment and a hostile work environment, which ultimately
led to Stone’s sending of another formal letteresignation on March 26, 2012, which provided that
her final day would be April 9, 2018eeR. Doc. 26-1, p. 115.

On December 12, 2012, Stone filed the instant action, alleging that she was constructively
discharged and forced to resign as a result of thereeat’s refusal to allow her either to (1) maintain
her three day a week telecommute from Alabama or (2) assign her to conduct out of stateesrlits.
Doc. 26, p. 3, 13-14. She alleges that she suffered emotionally, financially, and sustained damages as
a result of the emotional distress and poor references she allegedly réceived.

On February 28, 2013, Stone filed a second EEOC charge in which alleged race discrimination,
retaliation, constructive discharge, and harassmettiéosame dates she alleged in the first charge she
filed with the EEOC, from the dates of August 25, 2010, through April 30, Z&ER. Doc. 35-2, p.

27. The EEOC concluded its investigation andassa Notice of Right to Sue dated June 10, 2013,
which stated that the EEOC closed the charge because the “charging party has filed suit in federal court.”

See idat 29.

®Stone's initial complaint alleges nearly two dozen counts which the Court has consolidated as: (1) racial
discrimination, (2) hostile work environment/constructive discharge, (3) retaliatior{4pdefamation, for clarity.
Stone’s complaint improperly alleged that her claarese under 42 U.S.C § 1983 and § 1985, which the Department
sought to dismiss pursuant to 12(b)(6), on February 28, 8#83R. Doc. 1, p. 1; R. Docs. 4, 5. On March 20, 2013,
the presiding U.S. District Judge dismissed with prejudioaess allegations as to heaahs for relief, because Stone
failed to properly address her entitlement to reliefler 42 U.S.C § 1983 and § 1985. See R. Doc. 8, p. 1.
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On September 12, 2013, @disected by this CouftStone filed an amended complaint into the
record! The crux of her amended complaint appears to be that she was not allowed to telecommute full-
time due to her race, and that the Department allegedly threatened to discipline her for “engaging in the
EEOC” process by questioning and denying her requests for leave, time off, and to work full-time from
home.”SeeR. Doc. 26-2, p. 59-62.

As to the instant motion, on October 4, 2013, the Department filed a Motion to Dismiss, and
Alternatively, Motion for Summary Judgment, seekimdismiss Stone’s complaints for failing to state
a claim upon which relief can be granted and/or alternatively as a matter of law pursuant to Federal Rules
of Civil Procedure 56SeeR. Doc. 30, p.1. Specifically, the Department claims that (1) Stone’s suit is
barred by res judicata, (2) Stone cannot stgtedma faciecase for any of the Title VII claims she
alleges, and (3) Stone’s Title VII claims have netibadministratively exhausted and/or are prescribed.

Id. Stone has opposed the underlying mot®eeR. Doc. 35. The Department has filed a reply to Stone's
opposition.SeeR. Doc. 36.

1. Standard of Review

Rule 12(b)(6) provides that a complaint may be dismissed for failure to state a claim upon which
relief may be granted. “To survive a motion to dismiss, a complaint must contain sufficient factual
matter, accepted as true, to state a claim to relief that is plausible on ite\&uwedft v. Igbgl556 U.S.

662, 678 (2009) (quotinBell Atlantic Corp. v. TwombJyp50 U.S. 544, 570,(2007)).

%0n July 23, 2013, Stone filed arpartemotion for Leave to File for Default Judgment, (R. Doc. 20), which
was denied by this Court on August 19, 2013. In this t3o@rder of denial on said motion, the undersigned also
ordered that “Stone shall file an Amended Complaint irkaélcord specifically addressing her Title VII claims no later
than 20 days after the issuance of this Order.” (R. Doc. 22).

" Stone's amended complaint alleges (1) race discrimination, (2) retaliation, (3) harassment, (4) hostile work
environment / constructive discharge, (5) disparate treatameh{6) defamation, but reved references to 42 U.S.C
§ 1983 and 1985. She properly asserted her claims unde¥itéthe Civil Rights Act of 1964, 42 U.S.C. § 2000e
et seq. (“Title VII”), and “any other Civil RigktAct that applies.” See R. Doc. 26, p. 2-3.
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A Rule 12(b)(6) motion to dismiss must be readanjunction with Rule 8(a) of the Federal Rules of
Civil ProcedureGallentine,at 795; citingTwombly 550 U.S. at 555.

Accordingly, a district court should not dismiss a complaint for failure to state a claim unless a
plaintiff has failed to plead “enough facts to statdaim to relief that is plausible on its fackl’at 570;
accordHarold H. Huggins Realty, Inc. v. FNC, In&34 F.3d 787, 796 (5th Cir.2011Reliable
Consultants, Inc. v. Earléb17 F.3d 738, 742 (5th Cir.2008). However,“[tlhreadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, do notlgbiic&36 U.S.
at 678 (citingTwombly 550 U.S. at 555). “Nor does a complaint suffice if it tenders ‘naked assertion[s]’
devoid of ‘further factual enhancementld. (quoting Twombly 550 U.S. at 557, 127 S.Ct. 1955).
“While legal conclusions can provide the framework of a complaint, they must be supported by factual
allegations.ld. at 679. In other words, to state a cognizable cause of action, the complaint must allege
sufficient facts to “nudge” the claims “across the line from conceivable to plauditaleriibly 550 U.S.
at 570, 127 S.Ct. 1955.

Nevertheless, the court “must construe the comipilathe light most favorable to the plaintiff
and draw all reasonable inferences in the plaintiff's falgEleSensohn v. St. Tammany Parish Sheriff's
Office 530 F.3d 368, 372 (5th Cir. 2008). But the plafisti€omplaint “[must] be stated with enough
clarity to enable a court or an opposing party to determine whether a claim is sufficiently alleged.”
Gallentine v. Housing Authority &fity of Port Arthur, Texa®919 F. Supp.2d 787, 794 (E.D. Tex. 2013);
Ramming v. United State281 F.3d 158, 161 (5th Cir. 200dert. denied536 U.S. 960 (2002); (citing
Elliott v. Foufas 867 F.2d 877, 880 (5th Cir.1989)). The “[flactual allegations must be enough to raise
a right to relief above the speculative lev@éll Atl. Corp. v. Twomb)y550 U.S. 544, 555 (2007);
accordCuvillier v. Taylor 503 F.3d 397, 401 (5th Cir.200T);re Katrina Canal Breaches Litigd95

F.3d 191, 205 (5th Cir.2007ert. denied552 U.S. 1182 (2008).



Generally, the court’s analysis should focus esiglely on what appears in the complaint and
its proper attachmentsGallentine,919 F. Supp.2d at 79%ilson v. Birnberg667 F.3d 591, 595 (5th
Cir. 2012). See e.dndest v. Freeman Decorating, Ind.64 F.3d 258, 261 (5th Cir.199Baker v.
Putnal 75 F.3d 190, 196 (5th Cir.199@)JcCartney v. First City Banl®70 F.2d 45, 47 (5th Cir.1992).
The court may, however, consider matters that agdmuthe pleadings if those materials are matters
of public recordSee Fin. Acquisition Partners LP v. Blackw&lp F.3d 278, 286 (5th Cir.2006) (citing
Davis v. Bayless’0 F.3d 367, 372 n. 3 (5th Cir.1995})nel v. Connick15 F.3d 1338, 1343 n. 6 (5th
Cir.), cert. deniegd513 U.S. 868 (1994)

The Fifth Circuit has also held that a Courtynaéso consider documents attached to a motion
to dismiss, without converting it into a motion for summary judgment, if the documents are referred to
in the complaint and are central to the plaintiff's cla@mes v. D.R. Horton, Inc699 F.3d 812, 820 (5th
Cir.2012);Causey v. Sewell Cadillac—Chevrolet, .In894 F.3d 285, 288 (5th Cir. 20049pllins v.
Morgan Stanley Dean Witte224 F.3d 496, 498-99 (5th Cir.2000) (citivgnture Assocs. Corp. v.
Zenith Data Sys. Corp987 F.2d 429, 431 (7th Cir.1993)). Moreover, “Rule 12(b)(6) authorizes a court
to dismiss a claim on the basis of a dispositive issue of I@aifentine,at 794-95, citing\eitzke v.
Williams, 490 U.S. 319, 327 (1989) (citifgjshon v. King & Spaldingd67 U.S. 69 (1984 onley v.
Gibson 355 U.S. 41, 45-46 (195@brogated on other grounds by Twomi@$0 U.S. at 563.

Rule 12 states that a motion raising defetisésd therein, including Rule 12(b)(6), “must be
made before pleading if a responsive pleadiragiasved.” (emphasis added). Because the Department
has filed a motion to dismiss raising affirmatigefenses therein, the underlying motion is timely
pursuant to Rule 12(b)(6Jones v. Greninged 88 F.3d 322, 324 (5th Cir. 1999). However, in ruling
on a Rule 12(b)(6) motion to dismiss, the Court cannot look beyond the pleadings, and must “accept as

true those well-pleaded factual allegations in the compl&@eg”Hall v. Hodgkin805 Fed. App’x. 224,



227, 2008 WL 5352000 at *3 (5th Cir. 2008jting Cinel v. Connick]15 F.3d 1338, 1341 (5th Cir.
1994); Test Masters Educ. Serv’s., Inc. v. Sid28 F.3d 559, 570 (5th Cir. 200ee also Norris v.
Hearst Trust500 F.3d 454, 461 n.9 (5th Cir. 2007).

. Analysis

The Department alleges that Stone's claims in this suit should be dismissed because she filed a
previous lawsuit in this court against them on September 20,22& defendant alleges that Stone,
dismissed the earlier filed suit on her own motion with prejudice on November 19, 2012. As a result of
the previous lawsuit, the Department contendsth@tioctrine of res judicata applies to this claim such
that it should be dismissed.

Stone in contrast contends that her claimsat®arred by res judicata. Stone points out that she
filed for unemployment benefits in both Texas and Louisiana and she was told to pursue her
unemployment claim in Louisiana. She alleges that she did not know where to appeal the denial of her
unemployment benefits, so she initially filed it instleourt, but later dismissed it because this court
lacked jurisdiction over her Texas Workforce Commission unemployment claim.

The doctrine of res judicata “forecloses relitigationlafms that were or could have been raised
in a prior action."Steen v. Harvey47 Fed. App’x. 511, 514 2007 WL 2693178 (5th Cir. Sept. 11,
2007); Pavis v. Dallas Area Rapid Trans&83 F.3d 309, 312-13) (citingllen v. McCurry449 U.S.

90, 94 (1980). One concept of res judicata, refetoeals claim preclusion, treats a judgment, once
rendered, as the full measure of relief to be accorded between the same parties on the same claim or cause
of action.SealLand Services, Inc. v. Gaudt4 U.S. 573, 578-79 (1974). Under claim preclusion, the
effect of a judgment extends to the litigation of all esand / or claims relevant to the same claim, that

were or could have been advanced in support of the cause of action, between the same parties, whether

8SeeNo. 12-2182Stone v. La. Dept. of Revenue.
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or not those issues or claims were raised at thiate Howe 913 F.2d 1138, 1144 (5th Cir. 1998ge
Koerner v. Garden Dist. Ass’8002 WL 31886728, at *8, n.40 (E.D. La. Dec. 23, 2002).

To determine if claim preclusion is applicablayif conditions must be met: (1) the parties in the
later action must be identical to, or at least in priwiith the parties in the prior action, (2) the judgment
in the prior action must have been rendered by a court of competent jurisdiction, (3) the prior actions
must have concluded with a final judgment on the merits, and (4) the same claims or cause of action must
be involved in both suitsEllis v. Amex Life Ins. Cp211 F.3d 935, 937 (5th Cir. 2000).

The Fifth Circuit however, has provided tiggnerally, a res judicata or claim preclusion
contention “cannot [first] be brought in a motion terdiss, [as] it should be plead as an affirmative
defense.Hall, 305 Fed. App’x. at 227; quotinigest Masters}28 F.3d at 570, n. 2. But, this Circuit has
emphasized that an opposing party must challeng®#fendant’s use of a motion to dismiss or to
invoke res judicata, “or such argument will be waivéd."See als&B Charles Alan Wright & Arthur
R. Miller, FEDERAL PRACTICE AND PROCEDURES 1357 at 721, 728 (3d ed. 2004) (providing that under
some circumstances affirmative defenses sucatesgudicata have been considered on a motion to
dismiss).

Therefore, even if this Circuit has previously barred a party’s assertion of res judicata for the first
time as a motion to dismiss, if the opposing party, ey aepetitioner, does not challenge or preserve
the right to challenge the assertion of res judicata, it is waBesgle.g., Halat 227;Longoria v. Dretke,

507 F.3d 898, 601 (5th Cir. 2007). Here, Stone’s oppositoes not raise the Department’s procedural
failure to assert res judicata an as affirmative defense. Instead, she challenges it from a substantive
position. Therefore, the Court finds that Stone has waived the procedural objection, as her opposition
only substantively challenges the application of velicata, and not the Department’s failure to first

answer and affirmatively plead res judicata, rathanthsserting it first in its motion to dismiss. As a
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result, the court shall analyze the substancesoDtpartment’s res judicata defense by addressing each
of the factors below:
A. Res Judicata

1. The parties to both actions are identical

The Department contends that the parties in Stone’s earlier suit, No. 151182y. La. Dept.
of Revenueand the instant action, are identicaéeR. Doc. 30-2, pp.1-2. Stone’s opposition does not
address this argumer@eeR. Doc. 35-1, p. 3.

Because Stone and the Department are invalvdabth cases in the same capacities, Stone
individually on her own behalf, and the Department in its same capacity, the Court finds that the parties
are identical for purposes of res judicata. Thtgtor weighs in favor of res judicata.

2. Judgment in first action is renderedby a court of competent jurisdiction

The Department argues that this factor is undeniably satisfied, as the Eastern District of Louisiana
was a Court of competent jurisdiction to hear Stone’s appeal of the “Administrative Judge’s Decision”
on their disqualification of her claim of unemployment benefiesNo. 12-2182Stone v. La. Dept. of
Rev,R. Doc. 3, p. 1.

Stone’s argument against this factor is noestatith specificity, however, the Court interprets
that because she filed for unemployment bensfitsboth Texas and Louisiana Workforce Commission
offices, the Louisiana Office improperly processeddi@m, “because it is against the law to have two
claims ongoing at the same tim&éeR. Doc. 35-1, p. 2. Stone contends that she, in error, sought an
appeal of the denial of her uneloyment benefits claim in this Court, because it was determined that
the Texas Workforce Commission had jurisdiction oventiatter, and not this Court, so she dismissed

the appeal voluntarily for lack of jurisdiction. The Defendant does not address this issue.
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Louisiana Revised Statute 23:1634 provides that review of the denial of a claim for
unemployment benefits shall be in the DidtCourt of the domicile of the claimai@®eeLa. Rev. Stat.

§ 23:1634. At the time Stone filed the claim hestee lived between Texas and Alabama, but not in
Louisiana. The statute also provides that if a claimant is not domiciled in Louisiana at the time of filing
the petition for review, “the petition or request [. mdy be filed in the district court of the parish in
which the claimant was domiciled at the time the clams filed or in the parish in which the Louisiana
Workforce Commission is domiciledSee idStone filed this claim in Louisiana, but improperly in the
federal court, rather than the state distmirt as contemplated by La. Rev. Stat. § 23:1628.

La. Rev. Stat. 8 1628 provides that an appeals for the denial of unemployment benefits are to
be heard by an appeal tribunal approved by the Gove3edra. Rev. Stat. 8§ 1628. This Court has not
been designated as such a tribunal, nor has it $elented by the Governor. As such, Stone seeking
review of the administrative denial of her unemployntemtefits in this court is improper, as this Court
does not have jurisdiction over an administrative cldiims factor weighs against res judicata.

3. The first action concluded with a final judgment on the merits

The Department argues that Stone’s dismissal of her initial action with prejudice constitutes a
final judgment on the merit§eeR. Doc. 30-2, pp. 1-2. Stone does not address this argument.

A dismissal of an action with prejudice normally constitutes a final judgment for purposes of res
judicata, and bars a later suit on the same cause of &#iefRay v. Kindred Hosg013 WL 4041334,
at*2-3 (S.D. Tex. Aug. 6, 2013); citiatter of W. Texas Mktg. Cord.2 F.3d 497, 501 (5th Cir.1994)
(quotingKaspar Wire Works, Inc. v. Leco Eng'g & Mach., J&@.5 F.2d 530, 534 (5th Cir.1978) (“[i]t
is clear that a stipulation of dismissal with pregedior, for that matter, a [voluntary] dismissal with
prejudice at any stage of a judicial proceedingmadlly constitutes a final judgment on the merits which

bars a later suit on the same cause of action”) (qué&tgn Indus. Assocs., Inc. v. Chrysler Motors
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Corp., 405 F.2d 958 (5th Cir.1968)) (internal quotation omittes@e e.g., Vela v. Manning69 Fed.

App’x. 319, 322 (5th Cir. Mar., 26, 2012). However, because this Court was not one of competent
jurisdiction to hear Stone’s administrative denialim, the Court finds that Stone’s voluntary dismissal

is not a final jJudgment on the merits for purposes of res judicata. Having determined that the second and
third factors have not been met, the Court doesaaath the fourth factor. Because the Court finds that

res judicatz doe¢not bai Stone’«claims of discrimination it will now conside the merits of the motion.

B. Failure to Exhausl

The Departmer contends that Plaintiff's purported February 2013 EEOC charge has not properly
beer administrativel exhauste( as Stone has failed to establish that a signed, verified charge was
submitte(tothe EEOC SetR.Doc.30-2 p.4.Specifically the Departmer contend thai Ston¢attached
the notice of the Februar 28, 2013 chargeof discriminatior to her complaint which allegecrace and
retaliatory discrimination, as well as harassment and constructive discharge.

However this notice doe¢ noi include a copy of the perfectet EEOC charge Insteac the notice
states that “a copy of the perfected charge (EEOC Form 5) will be mailed to you once it has been
receive(fromthe Chargin¢Party.” Setid., citing R. Doc. 26, p. 17. Becaus the Departmer hasyeito
receive . copy of the perfectei charge it contend thai there is no proof as to whether or not a signed,
verified charg«was ever filed. Therefore, the Department argues that hasfailed to establis| that
she exhausted her administrative remedies as to her February 28, 2013 EEOC Charge.

In the alternative the Departmer argue thet even if Stone submitted a signed, verified 2013
EEOC Charge any of the claims asserte therein are untimel anc shoulc be dismissec as the charge
was filed more thar 30C days aftel the date of the last day of the allegec discriminator conduct Se(R.

Doc. 30-2 p. 5, citing Huckaba' v. Moore 14z F.3c 23S (5th Cir. 1998; Rhyce v. Martin, 200z WL

31654971 (E.D. La. 11/21/02).
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In opposition Stone contend that she properly exhauste hel adminstrative remedies, as she
sufferec from ongoin¢ anc continuing discrimineory and retaliatory actions from the Department,
thereforchel claims are not prescribec Se«R. Doc. 35, p. 2. In furthel suppor of herargumen Stone
attache alettelfromar EEOCinvestigator datecOctobe 17,2013 certifying thaithe EEOC received
achargeof discriminationnumbe 461-2013-0084!from Ston¢on Februar 25,2013 SeeR.Doc. 35-

2,p.28. Stone also included the EEOC’s Notice of Dismissal, dated June 10, 2013, which provided that
the EEOCwas closing its investigatiol on the ground: tha Stone¢ hac alread: filed suitin federa court.
Id. at 29. Stone’s opposition however, does not include the actual EEOC charge she filed.

1. Proof of the 2013 EEOC Charge

For an EEOC filing to be considered a propeitgdf charge of discrimination, it must contain
an allegation, the name of the charged party, and a request for remedialSetidrederal Express
Corp. v. Holowecki552 U.S. 389, 128 S.Ct. 1147, 1157-58 (2008).

Here, Stone attached the Notice of the Charge of Discrimination, dated February 28, 2013, which
alleged race and retaliatory discrimination, as well as harassment and constructive discharge. Stone also
attached the “right to sue” notice, dated June 10, 2013; and a certified letter from the EEOC, dated
October 17, 2013, providing that it received an EED&rge of discrimination from Stone on February
25, 2013SeeR. Doc. 35-2, pp. 37-29. As such, Stone has established that she has at least filed an EEOC
charge, and received a right to sue notice against the Department.

However, Stone does not include a copy of the perfected EEOC charge, nor does she include an
intake questionnaire, or any part of the investigatory file from the February 2013 charge, which may

indicate the remedial action she wishes to seek. The only document attached making reference to a

° Although the Court ifFederal Express Corpseesupra,provided the requirements for an EEOC charge
involving an ADEA claim, numerous courts across the country have extended its holding to TiAsdrigwe v.
Washington Mut. Card Servs. & subsidiariédn. 3:09-CV-0668, 2009 WL 2337558 (N.D. Be July 29, 2009)
(citations omitted).
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perfected charge is the notice, which states thebfyy of the perfected charge (EEOC Form 5) will be
mailed [] once it has been received from the Charging P&geR. Doc. 26, p. 17.

Even though Stone does not attach a perfected charge to the complaint, the Court finds that this
scenario is factually distinguishable from thasbngweas discussed above. There, the plaintiff did
not attach any formal charge or notice thereof tachenplaint, but instead, attempted to use the initial
intake questionnaire as evidence of a completedge. Here, although the Department does not have
a copy of the completed charge, it does have a certification that one was filed against it, and the notice
thereof, which properly alleges the claims of relief; harassment, discrimination based on race, retaliation
and constructive discharge - for which Stone seeks r&@R. Doc. 35-2, p. 27-2Y.Therefore, the
Court finds that Stone has exhausted her admitiistn@medies as to the filing of a 2013 EEOC charge.

2. Timeliness of the 2013 EEOC Charge

Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2@Geq, prohibits
discrimination on the basis of race, color, religion, sex, or national origin in federal and private
employment. However, an employment discrinima plaintiff “must exhaust her administrative
remedies before she may pursue claims in federal c&lvidkin v. Target Media Partners Operating
Co., Inc.,2012 WL 669068, at *3 (E.D. La. Feb. 29, 20Xk8e Porter v. Adam639 F.2d 273, 276 (5th
Cir. 1981) (noting that exhaustion is “arsalute prerequisite” to suit under § 2000e(I@&mpleton v.
Western Union Tel. Co607 F. 2d 89, 91 (5th Cir. 1979) (per curiam); (“[Clourts have no jurisdiction

to consider Title VII claims as to which the agggad party has not exhausted administrative remedies.”).

See e.g., Chenzira v. Cincinnati Children's Hosp. Med, Btr. 11-cv-00917, 2012 WL 6721098 (S.D. Ohio
Dec. 27, 2012), where the Ohio Court distinguished the rulifgsohgwefinding that an intake questionnaire was
enough to help stop the running of prescription on Plaintifféms, and establish that Plaintiff had exhausted his
administrative remedies, as the questionnaire was codstsuee“charge” because it included the address and telephone
number of the Defendant, the number of employees theteddor Defendant, and aasément indicating whether
Plaintiff had sought the assistance of any government agegayding the matter, which even absent an affidavit, to
be construed as a request for remedial action.
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In order to exhaust her administrative remedies, a plaintiff must first file a timely charge with the
EEOC and receive a statutory notice of the “right-to-sue” lefilsvakin, 2012 WL 669068, at *3;
Asongwe v. Washington Mut. Card. Servs. & subsidiakies3:09-CV-0668, 2009 WL 2337558 at *3
(N.D. Tex. July 29, 2009). Although the filing of &EOC Charge is not a jurisdictional prerequisite,
it is a precondition to filing suit in district couBee Dao v. Auchan Hypermark@® F.3d 787, 788-89
(5th Cir. 1996). And, “8 2000e-5(f)(1) provides that a civil action must be commenced ‘within ninety
days’ after the charging party has received a ‘right-&3{stter from the EEOC or state or local agency.”
Seed2 U.S.C. § 2000e-5(f)(1Nilsen v. City of Moss Point, Mis$21 F.2d 117, 120 (5th Cir.1980).

The time limit provisions of the Title VII &sblish the following procedures for filing
discrimination charges with the EEOC. As a general rule, a complainant must file a discrimination charge
with the EEOC within 180 days of the occurrence of the alleged unlawful employment piaetge.
706(e) of Title VII, 78 Stat. 260, 42 U.S.C. 82000e-5(e). If a complainant initially institutes proceedings
with a state or local agency with authority to grargeek relief from the practice charged, the time limit
for filing with the EEOC is extended to 300 da$gse e.g., E.E.O.C. v. Commercial Office Products Co.,
486 U.S. 107 (1988).

As such, a Title VII plaintiff must file a chge of discrimination with the EEOC within 300 days
of learning of the alleged unlawful employment act®rice v. FMC Technologies In@16 Fed. App’X.

401, 405 (5th Cir. 2007); citingluckabay v. Moorel42 F.3d 233, 238 (5th Cir.1998ge alsc42
U.S.C.82000e-5(e)(1). However, “[e]ach discriminatory act starts a new clock for filing charges alleging
that act."Grice, 216 Fed. App’x. at 405 (internal citations omitted).

Therefore, an EEOC charge must be filed within the 300-day time period after the discrete
discriminatory act occurred, unless there is a shgwf the rather unusual circumstance of a “continuing

violation.” Nat'l R.R. Pass. Corp. v. Morgab36 U.S. 101, 113, 113 (2002mble v. Georgia Pac.
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Corp., 245 F. Supp. 2d 862, 870 (M.D. La. 208#)d, 67 F. App'x 248 (5th Cir. 2003peed42 U.S.C.
§ 2000e-5(e)(1)Celestine v. Petroleos de Venezuella, 6, F.3d 343, 351 (5th Cir. 2001).

Here, Stone’s complaint alleges that the discriminatory acts began in November 2009 and ended
on March 31, 2012, when she resigned from her employment. In contrast, her 2013 EEOC charge alleges
discriminatory conduct which occurred between August 25, 2010, and April 30, 2012, the same dates
which are alleged in her November 22, 2010, EEOC Ch&egRR. Doc. 35-2, p. 2%ee alsdR. Doc.

26-1, p. 42 The record shows that Stone’s alleged discrimination ended on March 31, 2012, when she
resigned from her employmeeeR. Doc. 35-2, p. 27. She therefore had 300 ddg@m the last date

of this alleged discrimination, or by January 25, 2013, to timely file a charge of discrimination. However,
the actual charge was not filed until February 28, 2013, 334 days after the date of the last alleged
discriminatory act. Therefore, Stone’s 2013 charge of discrimination is untimely filed.

C. Merits of the 2010 EEOC Charge

The Department argues that (1) some of Stone’s Title VII claims set forth in her amended
complaint, were not included in the 2010 EEOC charge, and should be dismissed for failure to exhaust;

and (2) for those claims that were included in the 2010 EEOC charge, Stone fails tpstasefacie

“The continuing violation theory would relieve a Ptifri‘of establishing that all of the discriminatory
conducted [alleged] occurred within the 300-day period if sluédcshow a series of related acts, with one or more of
those acts falling within the limitations period&imble,245 F.Supp. 2d, at 870-71; citiBgrry v. Bd. of Supervisors
of L.S.U, 715 F.2d 971, 979 (5th Cir.198%ee also Hendrix v. City of Yazoo City, Mi841 F.2d 1102, 1103-04 (5th
Cir.1990);Rendon v. AT & T Tech883 F.2d 388, 395-96 (5th Cir.1989).

2This Circuit’s precedent clearly establishes thafiite VIl cases the limitations period starts running when
the plaintiff knows of the discriminatory act, not when pkeantiff perceives a discriminatory motive behind the act.”
Rivers v. Geithner2013 WL 6623542, at *3 (5th Cir. Dec. 17, 2013); cit@tyistopher v. Mobil Oil Corp 950 F.2d
1209, 1217 n. 2 (5th Cir.1992) (citinderrill v. Southern Methodist Universjtg06 F.2d 600, 605 (5th Cir.1986)
(emphasis original))Chapman v. Homgdnc., 886 F.2d 756, 758 (5th Cir.1988¢e also Phillips v. Leggett & Platt,
Inc., 658 F.3d 452, 455 (5th Cir. 2011) (“Limitation period beginshe date of alleged unlawful employment action.”)

¥In a state that provides a state or local admirigganechanism to address complaints of employment
discrimination, a Title VII plaintiff must file a charge discrimination with the EEOC within 300 days after learning
of the alleged condudtuckabay v. Moorel42 F.3d 233 (5th Cir. 1998).

17



case as for her claims of retaliation, discrinim® harassment, hostile work environment, and
defamation and should be dismissed.

1. Stone’s Title VII Claims Not Included in Her 2010 EEOC Chargs**

The Department contends that some of Stofi&le VII claims set forth in her amended
complaint were not included in the 2010 EEOC Chsugjee filed, and should thus be dismissed for
failure to exhaust administrative remedi®eeR. Doc. 30-2, p. 6.

In opposition, Stone contends that the “discramamy and retaliatory actions” of the Department
were ongoing and therefore have been administratively exhag8s&tl.Doc. 35-1, p. 4. She references
the February 2013 EEOC Charge, and the letter certifying the charge, dated October 1Id.2013.
However, she makes no other specific arguments in opposition.

“In order to exhaust her administrative remedies, a plaintiff must first file a timely charge with
the EEOC and receive notice of right to su&lwakin, 2012 WL 669068, at *3. “An employment
discrimination suit can be dismissed where it is not based on or related to the specific claims made in the
plaintiff's Charge of Discrimination.Elwakin,at *3; quotingFine v. GAF Chem. Cor®95 F.2d 576,

578 (5th Cir. 1992).

In the August, 2010 EEOC charge, Stone alleges race discrimination and harassment. In the
November 2010 EEOC charge, she alleges race discrimination, retaliation and harassment against the
Department. However, she later amends this charge to include allegations of racial harassment against

the Department occurring as late as September 9, 3@#R. Doc. 26-1, p. 4; R. Doc. 26-2, p. 42, 57.

1Stone filed two EEOC Charges, the first on Audi®t2010, alleging race discrimination and harassment.
She filed a subsequent EEOC Charge, on November 30,&&Hing race discrimination, retaliation and harassment.
SeeR. Doc. 26-2, p. 66, 78.
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However, neither of these charges reference her ctdicomstructive discharge, or disparate impact and
/ or disparate treatmeftt.
Title VIl complaint may only encompass “ ‘discrimination like or related to allegations contained
in the [EEOC] charge and growing out of such allegations during the pendency of the case before the
Commission.” "Blanchet v. Chevron / Texaco Cor@68 F. Supp. 2d 589, 602 (E.D. Tex. 2004); citing
National Ass'n of Gov't Employees v. City Pub. Sery48d-.3d 698, 711 (quotir®anchez v. Standard
Brands, Inc.431 F.2d 455, 466 (5th Cir. 1970);
Accordingly, the scope of the complaint is limited to “ ‘the discrimination stated in the charge
itself or developed in the course of a reasonable [EEOC] investigation of that chBlgechet, 368
F.Supp.2d at 602; citingat. Ass’'n of Gov't Employee#0 F.3d at 712 (quotinging v. Seaboard Coast
Line R.R. Cq.538 F.2d 581, 583 (4th Cir.19763ge Thomas v. Texas Dep't of Crim. Jus2eé F.3d
389, 395 (5th Cir.2000%lark, 18 F.3d at 1279-8@anchez431 F.2d at 465—-66. Thus, “the failure to
assert a claim of discrimination in an EEOC charge and/or its lack of development in the course of a
reasonable investigation of that charge precludes the claim from later being brought in a cildl. suit.”
Although the Fifth Circuit has consistently “affied the long standing principle that a claim is
not reasonably expected to grow out of a plaigifEEOC Charge where the claim is not alleged in the
charge,” the Court has recognized some exceptions to the exhaustion requiteifiest, a Title VII
cause of action may be based ‘not only on the specific allegations made by the employee's initial EEOC
charge, but also upon any kind of discrimination like or related to the charge's allegations, limited only

by the scope of the EEOC investigation that coelsonably be expected to grow out of the initial

*Although Stone’s 2013 charge references “constructaehdirge” as analyzed earlier in the Court’s opinion,
the 2013 charge is untimely and shall therefore not be amesidby this Court. Stone does not allege disparate impact
in either the 2010 or the 2013 char§eeR. Doc. 35-2, p. 27.

®SeeElizey v. Catholic Charities Archdiocese of New Orle&888 F.Supp.2d 595, 601 (5th Cir. 20Kgbiro
v. Walmart,193 Fed. Appx. 365, 367 (5th Cir. 2006).
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charges of discrimination.Tropez v. Venemanlo. Civ. A.03-2156, 2004 WL 1596541, at *5 (E.D.
La. July, 16, 2004); (quotinQollis v. Rubin 77 F.3d 777, 781 (5th Cir. 1995ge also Clark v. Kraft
Foods, Inc, 18 F.3d 1278, 1280 (5th Cir. 1994).

In Tropez this Court cited to the Fifth Circuit’'s decision@iark v. Kraft Foods, Incfor the
proposition that where a plaintiff has failed to properthaust her administrative remedies before filing
suit, this Court lacked proper subject matter jurisdiction to hear the clampez at *5;see Clark,18
F.3d at 1280In Clark, the plaintiff “filed an administrative charge with the EEOC alleging sexual
harassment and retaliation . . . [then before the Court] the plaintiff further alleged disparate treatment on
the basis of genderld. The Fifth Circuit concluded that “the district court had jurisdiction to reach the
merits of the claim because an EEOC investigaiicthe claim was a ‘reasonable consequence’ of the
plaintiff's administrative charge and supporting documentatioln Further, the Fifth Circuit stated that
“the Court has jurisdiction over new acts of discrimination which may have occurred after the first
complaint was filed as long as the discriminatory acts are part of the same grielchr®ee’also Ray
v. Freeman626 F.2d 439, 443 (5th Cir. 1980).

In applying this principle to the facts ifropez this Court distinguished the “reasonable
consequence” exception fro@lark. In Tropez the Court found that because Plaintiff did not allege or
formally raise any claim of race or sexual discnation, the agency was not given the opportunity to
adjudicate these issues, thereby Plaintiff did properly exhaust her administrative remedies with
respect to the claims she first raised in this Cduopez at *5. Accordingly, this Court dismissed these
claims for failure to properly exhaust her administrative remed®esg. éls&llizey v. Catholic Charities
Archdiocese of New Orlean833 F. Supp. 295, 600-601 (E.D. La. Jun. 24, 201This Court
dismissed Plaintiff's claims for sexual harassment and or retaliatory discharge for failure to exhaust her

administrative remedies as the charge Plaintiff filed with the EEOC did not allege sexual or any type of
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harassment or retaliatory discharge, whictviat Plaintiff's entire case rested on)effera v. North
Texas Tollway Authorityl21 Fed. App’x. 18, 21 (5th Cir. 2004) (noting that where plaintiff did not
check the retaliation box on his EEOC charge, gfaitid not exhaust his claim with the EEOC and
therefore could not bring the claim in a civil action)).

a. Disparate Impact

Here, Stone raised “disparate impact” for the first time in the amended complaint she filed on
September 12, 2018ee e.gR. Doc. 26. Although she attempted to assert this claim in the 2013 charge,
the Court has already determined that the 2013 charge is untimely and not administratively exhausted.
Because this court only has jurisdiction over the claims addressed in Stone’'s EEOC charge, Stone’s
assertion of the disparate impact claim now, when she failed to include any allegations of it in either of
her 2010 EEOC chargésis fatal to her claimSee e.g., Jones v. Delta Towing, LL%12 F. Supp. 2d
479, 486 (E.D. La. 2007) (Zainey, J.); citintils v. Wal-Mart Stores Inc2002 WL 83644 (E.D. La.

2002) (where a plaintiff's EEOC charge made reference to a hostile work environment claim, but made
no mention of retaliation, and plaintiff failed wheck any other box to indicate other forms of
discrimination, the Court dismissed Plaintiff's retaliation claim based on failure to exhaust the procedural
administrative remedies, as the EEOC instructiorectid plaintiff to check all boxes of discriminatory

acts that may have appliedge also Gage v. Greer Indus., Ir201 WL 1018793, at *2 (N.D. Tex.

Aug. 16, 2001) (court found that plaintiff's claim of race discrimination could not be reasonably expected
to grow out of her EEOC charge of sexual discrimination and constructive discharge as race
discrimination is not “like or related” to the clgas presented before the EEOC). As such, the Court
finds that Stone’s disparate impact claim has be#n administratively exhausted, and must be

dismissed.

7 See suprap.4, 16.
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b. Constructive Discharge

Stone’s amended complaint also raises “cowsitre discharge” as a claim, although it was not
raised as a claim in either of her 2010 EEOC Charges. Similar to the Court’'s decikdmson v.
Hospital Corp. of Americayhere a plaintiff checked the boxes on the EEOC charge for discrimination
based on race and retaliation, describing the discriminatory acts against her as demotion and harassment,
but failed to allege or mention constructive discleargforced resignation as a claim of discrimination,
the Court finds that Stone has failed to providecate notice to the Department of this claim.
Therefore this claim must be dismissed for failure to provide adequate notice and to exhaust
administrative remedieslohnson,767 F.Supp. 2d 678, 700 (W.D. Feb. 11, 20Tbypes v. Delta
Towing,512 F. Supp. 2d, 479 (E.D. La. 200%ge e.g., Blanche368 F. Supp. 2d at 602 (“Several
district courts have recently applied these principtedisallow a variety of claims not raised in the
EEOC charge.”)flarvill v. Westward Communications, LLLG11 F.Supp.2d 573, 585 (E.D.Tex.2004)
(refusing to allow a constructive discharge claimat was not asserted in the EEOC charge as
constructive discharge does not grow out of harassment allegaSteswgrt v. May Dep't Store294
F.Supp.2d 841, 848-49 (M.D.La.2003) (precluding the plaintiff, “by the four corners of her document,”
from asserting race discrimination claim because her EEOC charge did not have the appropriate box
checked)Seppy v. City of IrvindNo. Civ. A. 3:00-CV-386-R, 2002 WL 1592609, at *4 (N.D.Tex. July
18, 2002) (finding that the plaintiff's race, gendetaliation, and hostile work environment claims were
barred because she checked only the national origin and age discrimination boxes on the EEOC charge);
Winegarner v. Dallas County School®999 WL 325028, at *2 (N.D.Tex. May 19, 1999) (holding that
treatment on the job and constructive discharge gr&ate and distinct discriminatory events; thus,
constructive discharge claimwas beyond scope of the charge) Glitasger v. American Telephone and

Telegraph Cq 907 F.Supp. 982, 987 (N.D.Tex.199ff,d, 68 F.3d 470 (5th Cir.1995)ert. denied
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516 U.S. 1141 (1996)). As such, the Court finds 8tahe’s constructive discharge claim has not been
administratively exhausted, and must be dismissed.

2. The Merits of the Claims Stom Asserted in Her 2010 EEOC Charge

a. Retaliation & Discrimination

The Department seeks dismissal of Stone’s retaliation and discrimination claims because she fails
to establish that she suffered from an adverse employment action.

Title VII provides that “[i]t shall be an unlawful employment practice for an employer to
discriminate against any of his employees . . . weipect to his compensation, terms, conditions, or
privileges of employment, because of such individual's race, color, religion . . . [] national origin, . . .
or because he has opposed any practice madeamfuhémployment practice by this subchapter.” 42
U.S.C. § 2000e—2(a)(1), 3(a).

In order to state a claim for retaliation, Stone must allege (1) she was engaged in protected
activity, (2) she was subjected to an adverse employment action, and (3) there was a causal connection
between the protected activity and the adverse employment adt@uy v. City of Shrevepod92
F.3d 551, 556-57 (5th Cir. 2007).

1. Engaged in a Protected Activity

Here, the parties do not contest that Stone filed an internal complaint with the Department on

May 12, 2010, and an EEOC charge on August 12, 2010, alleging race discrimination and retaliation

®Even if the Court found that Stone had exhausted drestaictive discharge claim to assert in this Court,
Stone’s complaint alludes to, but provides no explanatignpaent or authority in support of any constructive-discharge
claim she has. It would therefore be waived for failing to state a claim as a matter®ddagvg., Brew v. Wyerhaeuser
NR Co.— Fed. App’x. —, 2013 WL 3322257, at *3 (5th Cir. July 2, 2013); (qudtingjed States v. Scroggirg99
F.3d 433, 446 (5th Cir. 2010)).
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against the Department for Lockley's discriminatory treatment of S®eeR. Doc. 26-2, p. 47-52.
Therefore, Stone has satisfied the first element ophiera faciecase of retaliation.

2. Suffered an Adverse Employment Action

As to (2), the Fifth Circuit has analyzed the “adverse employment action” element in a stricter
sense than some other circuits to include onlytiate” employment decisions, “such as hiring, granting
leave, discharging, promoting, and compensatibgtigley v. Dept. of Interior2001 WL 392497, at
*6 (E.D. La. Apr. 18, 2001)See Harrison v. Corrections Corporation of Ameyi4d6 F. App’x 40, 45
(5th Cir. 2012);Kent v. Vicksburg Healthcare, LL.2012 WL 1556511, at *12 (S.D. Miss. Apr. 30,
2012) (“[Dlismissal is obviously an adverse employment actioM§Goy v. City of Shreveport92
F.3d 551, 559 (5th Cir.2007Jurner v. Novartis Pharmaceutical2011 WL 901022, at *5 (E.D.La.

Mar. 11, 2011) (Roby, M.J.) (quotiigreen v. Adm'rs of Tulane Educ. Fu@84 F.3d 642, 657 (5th Cir.
2002)).

As such, an adverse employment action, foppses of Title VII, does not include decisions
made by an employer that serve only to limit an employee’s opportunities for promotion but do not affect
his job duties, compensation, or beneB@nks v. E. Baton Rouge Parish Sc,Ba0 F.3d 570, 575 (5th
Cir. 2003);Davis v. Miss. Transp. Comm®il8 F. Supp.2d 559, 564 (S.D. Miss. 2009). Title VII also
does not intend to include other employment-related decisions that may “have some tangential effect on
an ultimate employment decision, but are not ultem@nhployment decisions in and of themselves.”
Jeffrey v. Dallas County Medical Examin87, F. Supp. 2d 525, 529 (N.D. Tex. 1999); (cit\igttern
v. Eastman Kodak C0104 F.3d 702, 707 (5th Cirgert. denied522 U.S. 932 (1997). The Fifth

Circuit has provided several examples of altege that do not amount to an ultimate employment

%As to (1), “protected activities” include oppositionasfy unlawful employment practice, or, in connection
with a Title VIl proceeding, such as making a charge, testif@sgjsting or participating in an investigation, proceeding,
or hearing.’'See42 U.S.C. § 2000e—-3(d)puglas v. DynDermott Petroleum Op. Ch4 F.3d 364, 372 (5th Cir. 1998).
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decision. For example, hostility from fellow employgesving personal items stolen and the aftermath

of such behavior does not amount to an ultimate employment declsitrey,37 F. Supp. at 529;
Mattern, 104 F.3d at 707. Denial of “administrative complaints and internal grievances,” as well as
informal criticisms, or changing an employee’s work schedule or hours are “merely administrative
decisions” that do not constitute an “ultimate emgphent decision as contemplated by Title VId”

See Benningfield v. City of Houstoh%7 F.3d 369, 377 (5th Cir. 1998). However, formal reprimands
that lead to termination or directly effect amployees compensation and or benefits, may constitute
ultimate employment decisionsl.

Here, Stone does not allege sufficient facts that she suffered an adverse employment action while
employed at the Department. “To constitute prohibited retaliation, an employment action must be
materially adverse, one that would ‘dissuadef@¢asonable worker from making or supporting a charge
of discrimination’.” See Stewart v. Miss. Transp. ConB86 F.3d 321, 331 (5th Cir. 2009); citing
Burlington Northern and Santa Fe Ry. Co. v. Whi48 U.S. 53, 68 (2006). “The purpose of this
objective standard is ‘to separate significant framealrharms’ and ‘filter out complaints attacking the
ordinary tribulations of the workplace, suchths sporadic use of abusive language, gender-related
jokes, and occasional teasingld. As such, even if an adverse action is intended by the employer as
retaliation, it must still satisfy this materiality standétewart586 F.3d at 331; citing/hite 548 U.S.
at 67-68 (explaining that Title VII's anti-retaliation provision “protects an individual from not all
retaliation”).

Here, Stone alleges that Lockley, who is an African American, and was also her New Orleans
supervisor, displayed conduct toward her which amounted to retaliation, when she allegedly singled her
out by not giving her credit for all of her audited casetirned her audit cases too late to be counted
toward her end of the year production number, by allegedly making racially derogatory comments about
African Americans being lazy and slow, and by givilegk audits which had “lower assets than those
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assigned to another white employee, Annette Broadv&geR. Doc. 26, p. 5-8. As a matter of law,
these allegations do not rise to the level of m@teadversity necessary to establish an adverse
employment action.

Instead, these accusations fall into the category of “petty slights, minor annoyances, and simple
lack of good manners” that the Supreme Courtreasgnized are not actionable retaliatory conduct.
Stewartb86 F.3d 321, 332; citing/hite 548 U.S. at 68. Because Title VII “does not set forth ‘a general
civility code for the American workplace,” these actions would not and did not dissuade Stone from
making a charge of discriminatioid. (quotingOncale v. Sundowner Offshore Services, B3 U.S.

75, 80 (1998)).

Stone also characterizes Lockley’'s accusations that she misplaced a client's “waiver of
prescription” form in July 2010 as retaliation, aardattempt to alter her telecommuting privileges as
well as halt her approved transfer to Houston, Texas o§@dR. Doc. 26-2, p. 47. Stone also contended
that Lockley’s attempt to stop and/or slow down her transfer and alter her telecommuting privileges
amounted to what she characterizes as hostile work environchextt7, 13, 25. Much like the analysis
of the claims made before her internal grievance was filed, Stone’s categorization of Lockley’s
“accusation” is not enough to amount to an “ultimate employment decision” as Stone was still permitted
to transfer to Houston, and continued telecommuting even in light of what she believed was retaliatory
conduct.

Stone also alleges that Thomas, her Texas supervisor, attempted to halt her requests for leave by
requiring her to provide documentation from a doctor after requesting sick leave. However, the evidence
supports that Stone’s supervismught documentation because of the numerous leave requests she
submitted days in advance of the time she was ill. Furthermore, the email communications between
Thomas and Stone evidence that she was not denied any leave requests, rather she was asked to provide
documentation for future sick leave requests because of the volume of the requests.
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Lastly, Stone voluntarily resigned from the Department by a second letter, dated March 26, 2012,
which provided that her final day would be A®il 2012. Although Stone attempts to construe her
resignation as a constructive discharge, whiobild amount to an adverse employment acti@tpne
fails to include any such allegations in her EEOC charge. Aside from constructive discharge, Stone’s
allegations do not amount to an adverse employment action that seniel as a basis of either a
retaliation or race discrimination claim. Thus, the @éinds that Stone has failed to state a prima facie
claim of retaliation as a matter of law. Having deteed that the second factnecessary to state a
claim of retaliation has not been met, the Courtsdoet reach the third factor. Because an adverse
employment action is also necessary to estahlishccessful claim of race discrimination, the Court
finds that Stone fails to establish a primadazase of both retaliation and race discrimination.

b. Racial Harassment

The Department seeks dismissal of Stone’s harassment claims on the grounds that she was not
subjected to unwelcome harassment based on race, as her supervisor was also African American. The
Department also seeks dismissal on the grounds thrae &tils to allege any affect on a term, condition,
or privilege of her employment as a result of the alleged harassment being objectively offensive, hostile
or abusiveSeeR. Doc. 30-2, p. 7-8.

A plaintiff may establish a Title VIl violation based on racial harassment/ disaiioin creating
a hostile work environmentarrerav. Commercial Coatg Serv’s Intern., Limited22 Fed. Appx. 334,

337 (5th Cir. Apr. 14, 2011); citinRamsey v. Hendersp@86 F.3d 264, 268 (5th Cir.2002). “The
complainantin a Title VII trial must carry the inittzurden under the statuteaxtablishing a prima facie

case of racial discriminationMcDonnell Douglas Corp. v. GreeAll U.S. 792, 802 (1973). To do so,

DConstructive discharge is an adverse employment actiavhich a Title VII plaintiff may use to establish
aprima faciecase of retaliation. In order to do so, plaintiff “rhpsove that ‘working conditions would have been so
difficult or unpleasant that a reasonable person in [her] shoes would have felt compelled to retsiguill, "at 440;
citing Landgraf v. USI Film Product®68 F.2d 427, 429-30 (5th Cir.1992) (quotBaurque v. Powell Electrical Mfg.
Co, 617 F.2d 61, 65 (5th Cir.1980)).
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a complainant must establish a prima facie casé1h#tey belong to a protected group; (2) they were
subjected to unwelcome harassment; (3) the hamdsmas based on race; (4) the harassment affected

a term, condition, or privilege of employment; and (5) that the Department knew or should have known
of the harassment and failed to take prompt remedial aG@amera,422 Fed. App’x. at 33/ Ramsey,

286 F.3d at 268.

The well-established five part test was revised by the Supreme Court ruling that “in Title VII
harassment cases, where the harassment is allegedly committed by a supervisor with immediate (or
successively higher) authority over the harassmetitryithe plaintiff employee needs to satisfy only
the first four of the elements listed abovEglestine v. Petroleos de VenezuellaZss, F.3d 343, 353-

54; citing Faragher v. City of Boca RatpB24 U.S. 775, 807 (1998). Once the plaintiff makes the
four-part showing that they have been harasseal sypervisor, the “employer is subject to vicarious
liability to a victimized employee” for the supervisor's condLlett.

Here, because Lockley was one of Stone’s supanuize Court shall apply the four part test. As
stated above, the parties do not eshthat as an African AmericaBtone is a member of a protected
class. However, Stone provides nothing more than unsubstantiated, vague allegations that she suffered
from racial harassment from her supervisor, Lockley. Specifically, Stone alleges that Lockley “singled
her out” by asking her to reduce her non-audit hours, when she was believed to be on the proper progress
track. SeeR. Doc. 26-1, p. 12, 13, 19. Stone also alleges that before her transfer to the Houston office
was completed, Lockley accused her of losing a client’s “waiver of prescription form,” and for failing
to complete several time-sensitive assignments, mttempt to stop and/or slow down her transfer to
Houston and alter her telecommuting privileggseR. Doc. 26-2, p. 7, 13, 25.

As the Department contends, Stone has failed to establish that the alleged harassment affected
a term or condition of her employment. To affect a term or condition of employment, harassment must
be “sufficiently severe or pervasive to altee ttonditions of the victim's employment and create an
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abusive [or hostile] working environment€Carrera, at 337;Harris v. Forklift Sys., Ing 510 U.S. 17,
21, 114 S.Ct. 367, 126 L.Ed.2d 295 (1993)This determination requires that we apply a
“totality-of-the-circumstances test that focuses on the frequency of the discriminatory conduct; its
severity; whether it is physically threatening or hurtiiig, or a mere offensive utterance; and whether
it unreasonably interferes with an employee’s work performa@aera, at 337;Turner v. Baylor
Richardson Med. Cty 476 F.3d 337, 347 (5th Cir.2007)); see d&bwoakin,901 F. Supp. 2d at 753;
Harris v. Forklift Systems, Inc510 U.S. 17, 23 (1993). The conduct complained of must be either severe
or pervasive, but need not be bdtlarvill v. Westward Communications, L.L,@33 F.3d 428, 434-35
(5th Cir. 2005).

Stone alleges that she was humiliated by Lockley, Lockhart, and Clark, when they publically
searched through the files in her office, allegedly looking for the waiver of prescriptiorSed.Doc.
26, p. 7, 13Stone also seems to correlate her reduced number of telecommuting hours while in the

Houston, Texas office to her local supervisor’strefeship with Lockley, which she believes constitutes

ZCourts have cautioned that “[t]he reeutterance of an ... epithet whiehgenders offensive feelings is not
enough” to establish a hostile work environmetatris, 510 U.S. at 23, 114 S.Ct. 367. “A recurring point in [Title VII]
opinions is that simple teasing, offhand comments, arated incidents (unless extremely serious) will not amount to
discriminatory changes in the ‘terms and conditions of employmelRatdgher v. City of Boca Ratoh24 U.S. 775,

788 (1998) (internal quotation marks omitted). “These standards for judging hostility are sufficiently demanding to
ensure that Title VIl does not become a general civility cBdaperly applied, they will filter out complaints attacking

the ordinary tribulations of the workplace, such assferadic use of abusive language, gender-related jokes, and
occasional teasingBlwakin,901 F.Supp.2d at 75Baragher, 524 U.S. at 788 (internal quotation marks omittSee

also DeAngelis51 F.3d at 594 (finding that specific attempts to target the plaintiff with boorish, chauvinistic language
were set in the context of an attempt at “humor”).

Courts in the Fifth Circuit have found that hostile werkvironment claims must be constant and pervasive,
and isolated incidents do not qualiBlwakin, at 753-54see e.g., Hernandez Yellow Transportation, Inc670 F.3d
644 (5th Cir. 2012) (finding no hostile work environment veh@wer ten-year period, employee was called a racially
derogatory term on one occasion and saw a postkatter derogatory towards hispanics on anoth#ujies v.
Continental Cuisine, Inc353 F.Supp.2d 716, 720 (E.D.La.2004) (finding no hostile work environment from one use
of the tern “N__"). In sum, “[w]hile a single or an isolafedident can give rise to [a] ... claim if it is severe enough,
these claims are rare and usually involve physical violeelSon v. ChetofieldNo. 08—3683, 2009 WL 537457, at
*4 (E.D.La. Mar. 4, 2009) (Vance, J.). Even a seriedtefances, without more, is unlikely to qualify as a hostile work
environmentCuthbertson v. Am. Fed. of Gov't Employe2]2 WL 4321742, at*3 (N.D. Tex. Sept. 21, 2012) (finding
that three statements in which employee's mentor refeerfgch as a “young white boy,” that he had only gotten his job
“because [he is] white,” and that one “can’t trust a whitaroittee because the white guys are always out to steal money
from the local” were insufficient to demonstrate a hostile work environment).
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her claim that Lockley’s racial harassment was sergethat it constituted a hostile work environment.
These allegations however, do not amount to catspervasive activities as required by the Fifth
Circuit. If anything, Stone’s allegations represisntated events of disagreement between she and her
supervisor, which fail to state a claim of harassnaardf a hostile work environment that may constitute
harassment as a matter of I&wElwakin at 753-54see e.g., Hernandez Yellow Transportation, Inc

670 F.3d 644 (5th Cir. 2012).

Here, Stone fails to establish that she wegexted to unwelcome harassment which was based
on her race. The evidence also supports thatllgea harassing activities that took place did not affect
Stone’s employment, as she was not only permittedmsfer to the Houston, Texas office upon request,
but also still allowed telecommuting privileges throughthme at the Houston, Texas office. As such,
the Court finds that Stone has failed to state a claim as to her harassment claim.

3. Stone's State-Law Defamation Claim

The Department seeks dismissal of Stonefardation claim for failing to state a claim upon
which relief may be granted. Here, Stone alleges that she suffered from defamation due to the
Department allegedly ging her poor referenceSeeR. Doc. 26, p. 9. Specifically, she alleges that
during her job interview with the Mobile, Alabama Department of Treasury, she was “frowned at” when
the interviewer referenced thew Orleans, Louisiana offickel. Based on the alleged facial gesture, she

assumes that the Department’'s New Orleans office made defamatory statements about her character.

22To properly allege a claim for hostile workvéronment under Title VII, a party must pro¥(@) [racially]
discriminatory intimidation, ridicule and insults which arg ¢gfficiently severe or pervasive that they (3) alter the
conditions of employment and (4) create an abusive working environraémékin v. Target Media Partners Operating
Co., LLC.,2013 WL 2443790, at *11 (E.D. La. June 4, 20I®Angelis v. El Paso Municipal Police Officers Ass'n
51 F.3d 591, 594 (5th Cir.1995) (finding that four printed demgareferences directed specifically at plaintiff at
irregular intervals over two and a half years did castitute suffi@nt hostility as amatter of law);Cavalier v.
Clearlake Rehabilitation Hospital, Inc2008 WL 2047997, at *4—*5 (S.D.Tex. May 12, 2008) (extending DeAngelis
hostile work environment test to case involving allegatioma@él discrimination). Moreover, the employer must have
actual or constructive knowledge of the discriminatieimakin, 2013 WL 2443790, at *1Jpnes v. Flagship Int'l793
F.2d 714, 721 (5th Cir. 1986).

30



Louisiana defines defamation as “a tort involvihg invasion of a person’s interest in his or her
reputation and good namerietz, 484 F. Supp. 2d at 548ennedy v. Sheriff of East Baton Rouge,

2005-1418 (La.7/10/06), 935 So.2d 668ng Costello v. Hardy)3—-1146 (La.1/21/04), 864 So.2d 129.

“Statements are defamatory only if the words, taken in context, tend to injure the person's reputation, to

expose the person to public ridicule, to deter others from associating or dealing with the person, or to

deprive the person of public confidence in his or her occupatiavis v. Borskey660 So.2d 17, 22
(La.1995).

In order to establish a claim for defamation wuisiana, plaintiffs must prove: “1) a false and
defamatory statement concerning another; 2u@privileged publication to a third party; 3) fault
(negligence or greater) on the part of the publisher; and 4) resulting idpirizdult is malice, actual
or implied.ld. As stated above, Stone characterizes tteg\viewer’s reaction as evidence that the New
Orleans office gave her a poor reference, which she assumes amounts to “defamation or so®e¢hing.”
R. Doc. 26, p. 9.

Because of the liberal pleading standard of R@i®)(6), the Court finds that Stone has at least
alleged a prima facie case of defamation, as shewdsthat the Department, made an allegedly false
statement, by giving her a poor reference to a third party, which has resulted in an injury.

However, defamation is a state law causadaifon, for which this Court has supplemental

jurisdiction over, pursuant to 28 U.S.C. 8§ 1367. Federal court jurisdiction over pendent state-law claims

is “now governed by 28 U.S.C. § 1367, which provides that in any civil action in which the district courts
have original jurisdiction, the district courts shielve supplemental jurisdiction over all claims that are
so related to claims in the action within such orgjinrisdiction that they form part of the same case
or controversy under Article 1l dhe United States ConstitutiorSee Rhyne v. Henderson Cnéyz.3

F.2d 386, 395 (5th Cir. 1992); citing 28 U.S.C.§ 1367(a) (West Supp.1992).
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Under § 1367(c)(3), “the district court may decline to exercise supplemental jurisdiction over a
claim under subsection (a) if ... (3) the district court has dismissed all claims over which it has original
jurisdiction.” Id. Because this Court is dismissing the reérdar of Stone’s claims over which it has
original jurisdiction, the Court declines to egise supplemental jurisdiction over Stone’s remaining
state-law defamation clainrRhyne 973 F.2d at 395see also Noble v. Whjt896 F.2d 797 (5th Cir.
1993) (where the Fifth Circuit held that a distregurt was justified in declining to exercise its
supplemental jurisdiction over state law claimBjerefore Stone’s defamation claim is dismissed
without prejudice, but may be filed in an appropriate state court tribunal.

IV.  Conclusion

Accordingly,

IT IS ORDERED that the Department of Revenue’s (“Departmevithion to Dismiss,
Alternatively, Motion for Summary Judgment (R. Doc. 30)is DENIED IN PART andGRANTED
IN PART.

IT IS DENIED as to the Department’s motion to dismiss based on res judicata.

ITISFURTHER DENIED as to the Department’s motion to dismiss based on failure to exhaust
based on the proof of the 2013 EEOC Charge.

ITIS GRANTED asto all claims asserted in Plaintiff, Joanne Stone’s 2013 EEOC Charge based
on prescription.

IT IS FURTHER GRANTED as to Plaintiff, Joanne Stone’s claims of disparate impact and
constructive discharge, as raised in the 2013 EEOC charge, for failure to exhaust.

IT IS FURTHER GRANTED as to Plaintiff, Joanne Stone’s claims of retaliation, race
discrimination and harassment, as raised in the 2010 EEOC charge, for failing to state a prima facie

claim.
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ITIS FURTHER ORDERED that this Court is declining &xercise jurisdiction over Plaintiff,
Joanne Stone’s state law claim of defamatidrerefore Stone’s claim of defamatiorDESMISSED
WITHOUT PREJUDICE .

New Orleans, Louisiana, this.8ay of February, 2014.

g@@@ﬁ&

KAREN WELLS ROB
UNITED STATES MAGISTRATE JUDGE
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