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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOANNE STONE CIVIL ACTION
VERSUS NO: 12-3022
LOUISIANA DEPARTMENT OF REVENUE UNITED STATESMAGISTRATE

JUDGE KAREN WELLSROBY
ORDER & REASONS

Before the Couris the Louisiandepartment oRevenue’s (“Departmenty otion for
Summary Judgment (R. Doc. 78) seeking an Order from the CourtdsmissJoanne Stagis
remaining TitleVIl retaliationclaim andherstate landefamationclaim. The motion is opposed.
R. Doc. 93.The Department also filedraply memorandum to the opposition R. Doc. 96.

l. Factual Background

JoanneStone, thePlaintiff, is an AfricanAmerican woman who workeds aRevenue
Tax Auditor Il for the Louisiana Department Bevenue.Stone initially worked in the New
Orleans officefrom July 17, 2001 ,until August 23, 2010Sometime between August 23, 2010,
and September 7, 201Dshe transferredo the Departmersg’ Houston, Teas, officewhere she
worked until she resigned on March 26, 2012. On August 12, 2010, Stone filed a complaint with
the Equal Employment Opportunity Commission (EEOC) alleging race discriminatidn
retaliation against the DepartmeeeR. Doc. 352, p. 27. She later amended her complaint to
include a claim foharassment based on her raceDecember 7, 2010. Stone was issued a right
to sue letter on September 20, 2012, and timely filed suit in this Court on Dec2Ztnled 2.

SeeR. Dcc. 1, p. 14.

! The exact date that Stone transferred is not mentioned in the record. édowewnsel agreed to a
stipulation that Stone’s start date was sometime between A2gu2010, and September 7, 2010. R. Do€3,73.
69.
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Stone alleges that while employed by the Departmensupervisor, Vendetta Lockley,
who is also an Africarimerican woman harassedher by questioning herability to meet
deadlinesfailing to give her creditor auditsthat she completedjving her“desk auditswhich
hadlower assets than those assigneldeowhitecolleaguesnot approving audit hours time to
be countedowards her yearend production numbers, amdcusingher of losing paperwork.
Stone alleges that Lockleg discrimination against her became so intense that she filed an
internal grievance with the Department on May 12, 2010ichvwas mitigated because the
Department arranged a misfer for Stone to the Houstoffice.

Stonealsoalleges that.ockley created a hostile wornvironmentvhen she accused her
of losing an audit document and that she purposely delayed her trandfier Houston office.
Once in the Houston office, Stomaflegesthat hertelecommutingdays were reduced frohe
three daysper weekthat she hadin New Orleans to one day per weik Houston Stone
contends that Locklegausedhe decreaseidlecommutéours.SeeR. Doc. 26, p. 13-14.

Stone later requested an -aitstate position near her home in Mobile, Alabambler
requestwvas deniedStone alleges that tldenialwas based on her raassimilar requestfrom
white employeesvere grantedSeeR. Doc. 261, p. 112 Stone claims that she wésced to
resign onMarch 26, 2012because otontinuedharassmenand hostile work conditionsShe
later filed a seconBEOCcharge on February 28, 20Elegingracediscrimination retaliation
constructive discharge, and hasmenfor the same dates she alleged in the first chérge

On October 4, 2013, the Departmdidéd a Motion to DismisgR. Doc.30) seeking an
Order to dismissStones claimsarguingthat they (1) were barredoy res judicata (2) Stone

failed to establisha prima facie casefor each claim; and (3) shefailed to exhaust her

2 The EEOC concluded its investigat and issued a Notice of Right to sue on June 10, 2013. The Notice
state thathe EEOCclosed the charge because the “charging pasyileal suit in federal courtDoc. 352, p. 29.

2



administrative remediesSeeR. Doc. 30.The Court granted the Department'stion finding
thatStone failed to state a claim pursuant to Rule 12(b)(6) and dismissed the action. &L..Doc

Stone sought review from tHénited StateCourt of Appeal for the=ifth Circuit The
Fifth Circuit affirmed theCourt’s dismissalof Stone’sdiscriminationand harassmeitaims but
reversed andemandedStone’sretaliation anddefamationclaims.SeeR. Doc. 661, p. 15.The
Fifth Circuit limited Stone’sretaliation claim to events that occurred afitay 20103

As to the instaniotion,the Department seeks dismissal of Stomefsainingretaliation
and defamation claimlt argues that Stone@efamationclaim must bedismissedoecause(1)
shefails to allegethata Departmenemployeanade a defamatory stateme(®) the Department,
as Stones former employerjs immune from civil liability for disclosure of information
regardingher prior employmento a prospective employeinless thestatement was knowingly
false and deliberately misleadirend(3) Stonehas notestablishedhatthe Departmenprovided
any statementegarding her employmeit a prospective employer. R. Doc.-28p. 45. With
respectto her retaliatiorclaim, the Departmenarguesthat Stone (1) has not establishetthat
Lockley had knowledgeof her prior Title VII protected activity (i.e. the filing of her
discrimination grievancepnd (2) did not experiencean adverseemploymentaction while
employed by the Departmend. at 7-9.

In opposition, Stoneontend that: (1) her defamation claim hasot been*“processed
fully through discovery and that her deposition transcryphich is attachedo the Department’s
instant motion is “still under consideratipn(2) Lockley knew that Stone lodgeda

discriminationgrievanceagainst her(3) she was the victim of aadverseemployment action

3 The Fifth Circuit determined that “[tihe majority of Stone’s allegatisupporting her claim for
retaliation occurred prior to her filing an intermalevancein May 2010 and the EEOC charge in August 2@ty
facts claimedhsretaliation prior to May 2010 do not haveausalconnectiorbetween the protected activity and the
adverse employment action.” R. Doc-866p. 14.



when Lockleyrestrictedher telecommuteays,incorrectly claimedhat some of her auditgere
late, anddelayedher transferto the Houston officeand (4 the Department has withheld
discovery regarding her job performance amdluation R. Doc. 93, p. 1-3.

[. Standard of Review

Federal Rule of Civil Procedure (“Rule”) 56(a) provides that summary judgmsent i
appropriate where “the movant shows that there is no genuine dispute as to aia} faetend
the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. Béi@t is “material”
if resolving that fact in favor of one party could affect the outcome of the Sa&. Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 248, 106 S. Ct. 2505 (19&8)ple v. City of Shrevepo@91
F.3d 624, 626-27 (5th Cir. 2012).

Where the moving party bears the burden of proof at trial as the plaintiff, or as a
defendant asserting an affirmative defense, that party must support itex mith “credible
evidence . . . that would entitle it to directed verdict if not controvert&thht Celotex Corp. v.
Catrett 477 U.S. 317, 331, 106 S. Ct. 2548 (1986). In such a case the moving party must
“establish beyond peradventure all of the essential elements of the claim @edi&femarrant
judgment in his favor.Fontenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir. 1986) (emphasis
in original); see also Access Mediquip L.L.C. v. United Healthcare Ins.686@. F.3d 376, 378
(5th Cir. 2011).

Credible evidence may include depositions, documents, affidavits, stipulations,
admissions, interrogatory answers, or other materials. Fed. R. Civ. P. 56(c). Mptieove
evaluating a motion for summary judgment by the party with the underlying burgeoadf the
Court considers the substantive evidentiary burden of proof that would apply aaltla the

merits. Anderson 477 U.S. at 252. The moving party’s burden is therefore “understandably



heavier” where that party is the plainti§. Snow Mfg. Co. v. Snow Wizard Holdings,, |829 F.
Supp. 2d 437, 447 (E.D. La. 2011).

Once the moving party has made its showing, the burden shifts to thmeawmg party
to produce evidence that demonstrates the existence of a genuine issuebnigistobm v. First
Nat. Bank of Eagle Lakel7 F.3d 1459, 1462 (5th Cir. 1995) (citiGglotex 477 U.S. at 322
24). All justifiable inferences are to be drawn in the-nmwving party’s favorAnderson 477
U.S. at 255. However, “[u]lnsubstantiated assertions, improbable inferences, and unsupported
speculation are not sufficient to defeat a motion for Summary Juddgnigrown v. City of
Houston, Tex.337 F.3d 539, 541 (5th Cir. 2003) (internal citations omitteel; also Eason v.
Thaler, 73 F.3d 1322, 1325 (5th Cir. 1996) (stating that “mere conclusory allegations” are
insufficient to defeat a motion for summarydgment). Though the Court may not evaluate
evidence on a motion for summary judgment, the Court may make a determination as to the
“caliber or quantity” of evidence as part of its determination of whethecsuff evidence exists
for the factfinder to find for the non-moving partinderson477 U.S. at 254.

Moreover, credibility determinations have no place in summary judgment proceedings
See Lindsey v. Prive Cor@87 F.2d 324, 327 n. 14 (5th Cir. 19933pnard v. Dixie Well Serv.

& Supply, Inc. 828 F.2d 291, 294 (5th Cir.1987). The fmoovant’'s summary judgment
evidence must be taken as trAederson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986).

A Court view facts in the light most favorable to the qmoovant and draw all reasonable
inferen@s in his favorBrothers v. Klevenhager28 F.3d 452, 455 (5th Cir. 1994). If the non
movant sets forth specific facts in support of allegations essential to may algenuine issue of
material fact is presented, and summary judgment is inappropdagummary judgment may

be improper, even though the basic facts are undisputed, if the ultimate facts in quesbdrear



inferred from them, and the parties disagree regarding the permisgiences that can be
drawn from the basic fact8Vintersv. Highlands Insurance Company69 F.2d 297, 299 (5th
Cir. 1978). “(T)he choice between permissible inferences is for the triescté. Nunez v.
Superior Oil Co,. 572 F.2d 1119 (5th Cir. 1978). Where a jury is called for, the litigants are
entitled b have the jury choose between conflicting inferences from basiclthcts.

1. Analysis

A. Defamation

The Departmentargues that: (1)Stone’s complaint fails toidentify a defamatory
statement(2) there is ncadmissible evidence th#te Departmenknowingly made stateemts
that were false and conveyed with the intention to mislead or deceive themgeipd(3) Stone
has not providedevidence thatanyone within the Departmergrovided statements tcher
prospective employers. R. Doc. 78-2, p. 3-6.

In opposition Stone contendwhat her defamation clainstill need additional discovery
andthat her deposition transcripthich is attachedo the Department’snstant motion is “still
under consideration.” R. Doc. 943 p. 2.Further, she argues that pursuant to Federal Rule of
Civil Procedures6(d) when supported by an affidavit as to wéhye, as theonmovant cannot
present facts essential to justifgr opposition, the Court may: (1) defer considering the motion
or deny it, (2) allow time to obtain affidavit or declarations or to take discove() ssie any
other appropriate order. R. Doc. 93-1, p. 4.

The Departmentlso submitted a reply memorandum to suppbet subjectinstant
motion It argues thaStone’s contentiothat additional discoverynust occur before the Court
rules on hedefamationclaim is unfoundedecause shbeas taken at least six depositicared

propounded numerowdiscoveryrequestsince the matter was remanded from the Fifth Circuit.



R. Doc. 96, p. 3lt also notes thaStone has conducted five deposit®mf her potential
employerswho have alltestified that they did not call the Departmefdr employment
information regarding Stoné&d. at 4.

As an initial point, the Court is ngbersuaded by Stone’s argument that because
discovery has not been completed in this case, Federal Rule of Civil ProcedursHst(d)
apply. This rule states thdtff a nonmovant shows by affidavit or declaration that, for specified
reasons, it cannotr@sent facts essential to justify its opposition, the court may: (1) defer
considering the motion or deny it; (2) allow time to obtain affidavits or deasaor to take
discovery; or (3) issue any other appropriate order.” Fed. Civ. P. 56(d). Stoneti@asvided
an affidavit nor has she presented any declaration providing an explanatontasghe cannot
present facts to justify her position.

The record reflects that Stone’s defamation and retaliation claims were eshieord
the Fifth Circuiton December 17, 2014. R. Doc. @iscovery on these claims emgliwith
August 11, 2015 deadlin&eeR. Docs. 62; 68. Stone filed a Motion to Continue Trial and All
Dates (R. Doc. 71) on August 1, 2015, and thereafter the Gotiendedhe discovery peod
until January 2, 2016. R. Doc. 73. The discovery period was extended again to September 21,
2016, after Stone’s previous counsel withdrew. R. Doc. 92. Neither Ipasfiled a discovery
motion to bring a dispute to the Court’s attention simeenand.Stone undoubtedly has had
ample time to conduct discoveand theCourtis not persuaded by Stone’s argument thet
defamationclaim has not been fully processed through discovery. The Court will now address
the substance of Stone’s defamation claim.

Under Louisiana lawgStonemust prove the followindour elements to establish prima

facie casefor defamation (1) a false and defamatory statement concerning another; (2) an



unprivileged communication to a third party; (3) fault (negligence ongnean the part of the
defendantand (4) resulting injurySeeBellard v. Gautreaux675 F.3d 454, 461 (5th Cir. 2012)
(citing Costello v. Hardy864 So.2d 129, 139 (L2004)).If even one of the requireglementss
lacking, the cause of action fail€ooksey vSteward 938 So. 2d (La.App.2d 2006).

Further, under Louisian@visedstatue 23:291(a) “ay employer that, upon request by a
prospective employer or a current or former employee, provides accurateatiborrabait a
current or formeemployees$ job performance or reasons for separation shall be immune from
civil liability and other consequences of such disclosure provided such employelaingtin
bad faith. An employer shall be considered to be acting in bad faith only if it can be shawn by
preponderance of the evidence that the information disclosed was knowingly afadse
deliberately misleadingLa R.S. 23:29(a).

Thus, “communications between a former employer and prospective empldyans o
employee enjoy a conditional qualified privilege, and such a communication is not actionable
when made in goothith for legitimate purposesButler v. Folger Coffee Cp524 So.2d 206
(La.App. 4th Cir.1988) A “good faith” statement, privileged from a claim of defamation, is
defined as a statement made with reasonable grounds for believing its trytiwheml lack of
such reasonable grounds is found can it be said that the person uttering the statacteated
by malice or ill will. Chapman v. Ebeling@45 So.2d 222, 228 (La.Appd Cir.2006).

For example, inBellard v. Gautreaux675 F.3d 454 (5th Cir. 2012Rlaintiff was
dismissed from asheriff training program for falling asleep in class and allegedly making
inappropriatesexual commentsd. at 457. He requestethame clearindgpearingbut was denied.
Thereatfter, Plaintiffiled suit against th&heriff. He claimed that the Sheriff defamed him by

telling people, including the Chief of Police of the Baton Rouge Police Degatrivhich was a



prospective employeoutsde of the Sheriff's Office about his sexuarassmenallegation.ld.
at 459. The District Coursummarily dismissed thedefamationclaim and the Fifth Circuit
affrmed. The Fifth Circuitreasonedin part, that “any information relayed tdthe Police
Departmentpy the Sheriff's office personally is protected unteuisianalaw which protected
information provided by a former employer to a prospective emplolgerat 465.

Similarly, in Livingston v. Gavilp2006 WL 37029at *4 (W.D. La. Jan. 5, 2006), the
United States District Court for the Western District of Louisiana heldlleaPlaintiff failed to
establish that her former employer acted in bad faith vghergave amnfavorable evaluatioto
her prospective employeThere,the Plaintiff was terminated from her joleachingparenting
classedor a nonprofit organizationld. at *1. She wagerminatedbecauseof discrepanciesn
her time recordsld. After her termination the former employeprovided an employment
referenceto her prospectiveemployerthat she wagerminatedbecause ofthe time sheet
discrepanciesld. at 2. In applying thesubjectLouisiana statute, the Court reasoned that
Plaintiff “has not demonstrated that [tfeemeremployer]relied oninaccuratenformation when
she provided a referente the prospective employgrnor that[the reference] waknowingly
false and deliberatelyisleadingld. at *4.

Here Stoneclaims thatshe sufferedrom defamatiordue to theDepartmentin particular
Vendetta Lockleygiving poor referencet herprospectiveemployerswvhich resulted in her not
being hiredfor positionsshe soughtR. Doc. 783, p. 82.Stone paidwo referencechecking
companied, in particular CheckYouReference.cqnio call the Departmento assessvhat her

referencesnay have beerio prospective employer§hestates that.ockley told the reference

4 Stonewas unable to recall the name of the second reference checking co®paRyDoc. 783, p. 85
87. Stone statethat a “reference checker is a company ffwu can, you know, tell them to call your employer and
just get a reference on you, jiis see what they say or wtihey may be indicating to your future employetd."at
82.



checker that she lacked organizasibskills. R. Doc. 783, p. 82. Shefurtheralleges that during
her jobinterview with the Mobile, Alabama Department direasurythe interviewer “frowned”
and “shook his head’when hereferredto the referencehe receivedfrom the New Orleans
Office regardingher. Shesuspects that the negative recepsba received from the interviewer
reveals thapersonnein the New Orleans Office gavesr anunfavorablereference However
Stone alscstatedthat she does not have written documentation as to who the interviewer spoke
to or the statements that tezeivel.®

Moreover, Stonastatedthat during hemterviewfor a positionwith a company that does
account payables fokcDonalds, the interviewer mentioned that the position only requires
organizatioal skills. R. Doc. 783, p. 95/ Given that thereferencechecker that shéired
repored that Lockley stated that she lackedorganizational skills, Stones suspects that
interviewer’sreference targanizatioal skills as a job requiremetd an indication thatockley
continued tdell prospective employers that she wigsorganizedid. 8

The record reflects thatockley repeatedlystated that she considered Stone to be
disorganized An example isStonés stateemployeeperformance planning and review (PPR)

form. The form which is dated August 19, 2010, shows that Lockley reportedStiae

5R. Doc. 783, p. 91.

6 “Q. Has he [the interviewer witthe Mobile,Alabama Department of Treasligver told you a name of
the persons he spoke with on this phone call? A. He said ‘New Orleans.Offé didn't give a name” R. Doc. 78
3. p. 95.

7“So when | went on this interview, he was like, “All you have to datia job is just have organizational
skills. And that's an easy job. You just have to be organized to do ite Seas referring to the same thing that is
listed on the actual reference checkkat they said on there when they spoke to Venddttaat 95.

8 “Q. Has anybody told you about any reference checks they've made to theabauDepartment of
Revenue or your former supervisor at the Department of Revenue? #He©Rhis, | guess, Al Sessions, he told
me that he callethe number on the application ardyou know, he’s like making all these signs and faces and
doing, you know, all of this (indating). And he said, you know, ¢dled the number in New Orleansjou know
and he was making faces, showing discontent, disgainknow.” R. Doc. 78, p. 89.
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completed a compleaudit and that, althougih appeared that shgrasged the concepts, as the
audit progressed her performance declined as there wascamase in mistakes and
disorganization in the presentatiohdata.R. Doc. 78-9, p. 3.

Stone received 330 rating scortor thereporting period which puteron the highend
of the“Solid SustainedPerformanc®’ tier which is the third tier of five performance tiers. The
tiers above “Solid Sustained Performance” ‘deitstanding and “Exceeds Expectations.R.
Doc. 789, p. B. The rating tiers below “Solid Sustained Performancedre “Needs
Improvement” and “Poor.’Id. A score of330 essentiallymeans thatStone was an average
employeel ockley repeated hanew that Stone lacked organizational skillsRex Christensen
who is an investigation agent with CheckYourReference.com on October 14, 2013. R.Doc. 78
11, p. 2. In response to theestion,’Can you describe some areas where themg beroom for
improvement?”, Lockleystated, “I would say organization skills, She wasn’'t as organized as |
would have liked her to be.” R. Doc. 78-11, p. 4.

In total, the recordreflects thatLockley, when prompted, provideder evaluationof
Stone’s workperformancen good faith. Outside of Stonetenjecturestherecord is void of any
evidence that Lockley or any othpersonwith the Departmentprovided statements thavere
knowingly false and deliberately misleadinghe Court finds that under thesgcumstances,
Stone has not created a genuine issue of fact th@dpartment acted in bad faith. Therefore
thestate law defamation claim is summarily dismissed with prejudice.

B. Retaliation

The Departmenargues that the record is void of evidertbatStoneengagedn any
activity protectedby Title VII prior to the alleged retaliatoryncidents.R. Doc. 782, p. at 7. It

further argues that Stone did not facestaliation as it wasshe whorequestedelocationto the

9 The numerical scale for the “Solid Sustained Performatieeis 250 points to 349 points.

11



Houston office anégreed to delay her relocation becaofs#ness and the need to compleer
New Orleandiles before leavingld. at 7-8. Furthermoreit asserts that Stone never faced an
adverse employment actioas Lockley gave her a “SolidSustained Performance” and
recommended her for a merit increagi@ch, the Departmenargues, is evidence of her trying to
advancerather than hindeBtone’s professionalevelopmentld. at 8. Lasly, the Department
argues that Stonetdaimis filled with “workplace criticisms and jobscrutiny that do notrise to
the level of an adversamployment actioffior the purpose of a retaliation claiid. at 910.1°

In response, Stoneontend that during her deposition she testified thhbockley
retaliatedagainst her for filing her EEOC grievance tgstricting her telecommutedays and
incorrectly claimingthat some of her audiigsere late.R. Doc. 93, p2. Stone also argues that
contrary to the Departmentisosition it caused the delay in her transfer to the Houston office.
Id. Further, Stoneontends that Lockletestified thatsheknew ofthe grievancehat Stone filed
against herld. Stone also argues that the Department has failed to refghyntb her discovery
requess regarding: (1) a rating level of 3 comparedharating leves of 4 for paid raises and
promotionsand (2)her request for producticior audited cases in which thZepartmenggave
her credit, those in which she did not receive credit, and those that were not returnedah time
her end of the yegroduction numbers. R. Doc. 93, p. 1.

Title VII prohibits retaliation against employees who engage in protected dgnsluch
as filing a targe of harassment or discriminati®@rez v. Region 20 Educ. Serv. C307 F.3d
318, 325 (5th Cir2002) To prevail on a Title VI retaliation claim, the Stone must estalttiah

(1) thatsheparticipated in an activity protected by the Title V&) thather employer took an

10 The Department filed a reply memorandum in which it reasserts thatitheo evidence that the prior
formal grievance inwlved any accusation of Title VII discrimination or that Lockleyl hanowledge of Stone’s
original formal interdepartmental grievance which is the only possible grievance that fimenbasis of her
remaining retaliation claim. Further, the Plaintiff Haded to provide evidence that the subject grievance involved
any alleged Title VII discrimination to serve as the basis of her retalidaom. R. Doc. 96, p.-B.
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adverse employment action against them; and (3)hirgtarticipation in the protected activity
caused the adverse employment actldernandez v. Yellow Transp., In6.70 F.3d 644, 651
652 (5th Cir. 2012) (citingraylor v. United Parcel Serv., Inc554 F.3d 510, 523 (5th Cir.
2008)). If the plaintiff establishes all three elements, then the burden shifts émfieyer to
show a legitimate and nenetaliatory reason for its adverse employment action. If the employer
can shav a legitimate and neretaliatory reason, then the burden shifts back to the plaiatiff t
demonstrate that the employerreasoning for the adverse employment action is pretext for
retaliation against the plaintifRineda v. United Parcel Ser., InB60 F.3d 483, 48637 (5th
Cir. 2004).

Under Title VII, a plaintiff may engage in pemtted activity ifshe may make a charge,
testify, assist, or participate in any manner in an investigation, proceedimggarang under Title
VII. 1d. An informal complaint to a supervisor regarding an unlawful employment pracige m
satisfy the opposition requirement of a Title VII retaliation claiffuteaud v. Grambling State
Univ., 294 Fed.Appx. 909, 9185 (5th Cir. 2008).To establish a causalnk betweenthe
protected activity and the adverse employment decision, the evidenceemgistrate that the
decision maker had knowledge of the protected activity. Here,Stoneengagedn a protected
activity by filing aninternal complaint wth the Department on May 12, 2010, and an EEOC
charge on August 12, 2016.

Moreover, for purposes of a retaliation claim, an adverse employment action lsabne t
“a reasonable employee would have foundmaterially adverse, which in this context means it

well might have dissuaded a reasonable worker from making or supporting a difarge

11 “An informal complaint to a supervisor regarding an unlawful emplynpractice may satisfy the
opposition requirement of a Title VIl retaliation clainT.Ureaud v. Grambling State Uni294 Fed.Appx. 909, 914
15 (5th Cir. 2008).
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discrimination.” Burlington N. & Santa Fe Ry. Co. v. Whit48 U.S. 53, 68 (2006)[T]he
significance of any given act of retaliation will often depend upon the particutumstances.
Context matters.id. a 69. Normally, “petty slights, minor annoyances, and simple lack of good
manners will not crée such deterrenceld. at 68.

Further, the Fifth Circuit has limited actionable retaliatory conduct to meamaéate
employment decision” such dsuch as hiring, granting leave, discharging, promoting, and
compensating.”McCoy v. City of Shrevepor492 F.3d 551, 559 (5th Cir.200%).An
employment action that “does not affect job duties, compensation, or berefits’an adverse
employment actionPegram v. Honeywell, Inc361 F.3d 272, 282 (5th Cir. 2004llegations
of unpleasant work meetings, verbal reprimands, improper work requests, and eataieit
do not constitute actionable adverse employment actiong.v. Louisiana294 F. App’x 77, 85
(5th Cir.2008) (citingBreaux v. City of Garland205 F.3d 150, 158 (5th Cir. 2000)).

The record is unclear as to whether Logktead knowledge thabtone engagkin the
protected activityof filing a grievance against her for discriminati@s Lockley’'sdeposition
transcriptwhich is cited in Stone’s opposition is not in the recdrd.

However, irespectiveof whetherLockley knew thatStone complained afiscrimination
the facts atssueturn on the secondlement— whethershesuffered an adversemployment
action(i.e. whetherLockley retaliatedagainst Stone by hindering her professiat@ltelopment,

impeding her transfer to the Houston office, &mdting her telecommuting privileges).

12 Major changes in compensation, duties, and responsibilities comstitimate employment actions.
Pegram 361 F.3d at 282 n. 8 (citintgunt v. Rapides Health Care Sys., LIXZ7 F.3d 757, 770 (5th Cir.2001)).

B The Department argues thaPRlaintiff cites pages nine and ten of Mrs. Lockley’s deposition toeatigat

she had knowledge of plaifitorigi nal formal grievance-dowever, plaintiff's counsel at Mrs. Lockley’s deposition
never clarified which of plaintiff's many grievances she had beenngd of’ R. Doc. 96, p. 2.
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Here, Stone has not established that she suffered an adverse employment lattion w
employed by the Department. As noted abovesatostitutean adverse employmenttan the
act must be materially advergbat would dissuadea reasonablavorker from making or
supporting a charge of discriminatioRegarding events that occurred after May 28@ne
alleges that.ockley retaliatedagainst heby not giving her credit for all of her audited cases,
delayed her transfer to Houstgrurposelydelayed inreturring audit cases to her in an effort to
affect negatively her endof-theyear production numbers, and convinced &epervisors in
Houstonto limit her telecommutingprivileges.SeeR. Doc. 93-1, p. 2.

However, based on Stone’s deposition transcript, her transfer to the Houston office wa
delayed by her own desire to close out her files in New Orleans befoteaskierredR. Doc.

78-3, p. ®.1* Stone also testified that during the time she was trying to close out caseasshe w
out on sick leave from the end of July 2010 until August 17, 2010, whither delayed her
Houston tradfer Id. at 63. Ultimately, Stone agreed with Jay Frost, the director, to delay her
transfer until August of 2010d. at 66.

The transcript alsaevealsthat the Houston office did not allow itemployees to
telecommute untilune or July of 201&nd permittedelecommutingwo days a week Id. at 45.
When the Houston office allowed itesmployeeto telecommute,Stone was allowed to
telecommutene day a weekd. at 57.

Although the Fifth Circuit has not specially addressed whether restriction of
telecommuting constituted an adverse empleytaction,numerousfederal courts have held

that denying an employee’s request to telecommute is not an adverse emplagtizen for

14 «Q: “All right, So were they completed before you went out on sick léa&e? completed the one that
| had— that | was suppose to complete. | remember working in the office@ngleting the ones that | mentioned
that | was supposed to complete. | had waiver on the others ones.” Q: Qiet. day were you expecting to o
the Houston office?” A: “I actually was going to leave | think eaiilieJuly, but | wanted to make sure everything
that | everything | can just turn in ahead-ofou know, before | left. But when | saw that | was constantly being
targeted, | decidethat it was best that | just go ahead on ridRv.Doc. 783, p. 65
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purpose of Title VII. SeeAllbritain v. Tex. Dep’t of Ins.2014 WL 272223, at *10 (W.D.Tex.,
Jan. 23, 2014jciting Lewis v. CareCore Nat'l LLC2012 WL 3704985, *9 (D.Colo. May 30,
2012) (“Even if Plaintiff was inconvenienced by having to commute to work as opposed to
telecommute from home, a mere inconvenience is not an adverse employment)dotiendal
citations omitted)Homberg v. UPS, 2006 WL 2092457, at *9 (D.Kan. July 27, 2006) (noting
“district courts in other jurisdictions have consistently held that the denelrefjuest to work
from home is not adverse employment actiorlaas v. Zurich N. Am2006 WL 2849699, at *4
(N.D.II. Sep.29, 2006) (“The fact that [plaintiff's supervisor] did not permit Ms. Haas to work
from home every time she requested is alsanadverse employment action.”).

The Court is nopersuadedby Stone’sargumentthat the Court should rule in her favor
because the Department has refusecespandfully to her discovery requestoncerning: (1)
her ratinglevel of 3 as compared with rating levels of 4 for paysesand professional
promotions and2) herrequest for productioaf audit cases in whichhe was given credit, those
in which she was not given credit, and ones that were not returned in time for her end of the yea
production numbers. R. Doc. 93, p. 1.

The Court notes that thtasehas been pending for over three weamd a half.During
this time,the record reflects th&toneneverfiled a motion to compel to seek an Order from the
Court compelling production of materials that she now argues the Departmentdglediace.
Moreover, theras also noevidence that Stone propowttthe mentioed discovery requestas
there areno suchrequest in the record nor did she attattie requesto her oppositionEven
assuming that Stone has thérmation that she seeks whictlatesto her jobperformanceand
what she perceives aa negative evaluatipnnegative performance evaluations, even if

undeserved, are not adverse employment actidmanpson v. Exxon Mobil Cor844 F. Supp.
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2d 971, 982 (E.D. Tex2004) (citing Sweeney v. Wes149 F.3d 550, 556 (7th Cid998)
(“[N]egative performance evaluations, standing alone, cannot constitute an adverse employment
action.”)).

Stone testified that she was nevatisciplined by Lockley or anyone else when she
worked in the New Orleans office. R. Doc.-38p. 81.In addiion, her wages never decreased.
Id. Perhapsmost importantly Lockley who Stone allegedretaliated against her in fact,
recommended her for a merit incredse her work performance during010 prior to her
relocation. R. Doc78-9, p. 1. Stone haberdore failed to establish that she suffered an adverse
employment actiorduring heremploymentwith the Department Accordingly, the retaliation
claim is summarily dismissed with prejudice.

V.  Conclusion

Accordingly

IT 1S ORDERED thatthe Louisiana Department of Revenud®tion for Summary
Judgment (R. Doc. 78) is GRANTED.

New Orleans, Louisiana, thik d8y of July 2016.

(G, AV

KAREN WELLS ROB
UNITED STATESMAGI STRATE JUDGE
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