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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

EARL SIPP, lll, ET AL CIVIL ACTION
VERSUS NO. 13-360
OFFICER JASON GIROIR, SECTION: "C"(1)
ET AL.

ORDER AND REASONS

Before the Court is the Motion for Summdndgment filed by Defendant Jason Giroir. Rec.
Doc. 57. Plaintiffs have submitted an opposition. Rex. 59. Having reviewed the record, the law,
and the memorandums submitted from all parties, the Court hereby GRANTS the motion for the
reasons that follow.

This suit was instituted by Earl Sipp, Ill and his father Earl Sipp, Jr., ("Plaintiffs") both
individually and on behalf of the deceased,tiduSipp, their son and brother, respectively.
Specifically, Plaintiffs’ claims are as follows:

(1)"Count | - 8 1983 Causes of ActiarPlaintiffs claim Defendants Giroir, the New
Orleans Police Department ("NOPD") and its officers violated Plaintiffs' rights under
the Fourth, Fifth, Eighth and FourteenAmendments to the United States
Constitution for "falsely stoppig], detain[ing], assault[ing], batter[ing] and kill[ing]
Justin Sipp, and injur[ing] Early Sipp, Illdhd using "unlawful force against Justin

and Earl Sipp, lll," thereby violating their "federal constitutional and federal civil
rights.” Rec. Doc. 1 at 16.

(2) "Count Il - Enumerated § 1983 ViolationsPlaintiffs' second claim alleges all
Defendants denied Justin Sipp and Earl Sipp, Il the "rights, privileges, and
immunities secured by the United States Constitution and by Federalldaat.17.

The complaint specifies that the Plantiffaim "unlawful use of deadly force,
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assault and battery by defendant NOPD officers under the NOPD's control,” that
resulted in Justin Sipp and Earl Sipp, llingedeprived "of both their liberty without
due process of law and [their] right to equal protection of the ldais."

(3)"Count Il - 8 1983 Conspacy Cause of Action'Plaintiffs' allege all defendants
"acted in combination and in concert" in a "conspiracy to commit illegal acts against
Justin and Earl Sipp, 11." Rec. Doc. 11&. This claim alleges that the New Orleans
Police Department, its officers and Superintendent Ronal Serpas exercised
"deliberate indifference in not preventing@#e acts" and were acting in concert and
conspiracy by allowing and failing to prevent the "unlawful adts."

(4) "Count IV - § 1983 Liability of NOPD, Officers and His Officet Plaintiffs’
fourth claim they allege that Superinteent Serpas and NOPD violated Plaintiffs’
rights by "fail[ing] to adopt sufficient policies to deter or prevent" civil rights
violations and failing to "develop and/or maintain a custom or policy to identify,
discipline, rehabilitate and/or retrain its police officers" who violated individuals
civil rights. Rec. Doc. 1 at 19. In additi, Plaintiffs' allege Defendants negligently
hire and retained police officers who had poegly violated criminal suspects’ civil
rights.ld.

(5) "Count VI - Due Process and Equal Protection Violatiof4intiffs allege in
their fifth claim that Earl Sipp, 11l and Jis Sipp's rights to due process and equal
protection were violated by the NOPDdaNOPD officers' illegal stop and arrest.
Rec. Doc. 1 at 21. In addition, Plaintifféege Earl Sipp, Il was falsely charged and
denied a good faith prosecution and his right to a fair tdal.

(6) "Count VIIP - State Law Claims"Plaintiffs' sixth claim entails their state law
claims. Specifically, Plaintiffs allegeefendants "knowingly and intentionally, or
in the alternative negligently” violatelistin Sipp and Earl Sipp, IlI's rights under
the Louisiana Constitution to due proceskof, right to individual dignity, right to
privacy, right to judicial review, right to human treatment and access to ddurts.
Additionally, Plaintiffs' allege violations of state laws for battery, assault,
intimidation by officers, kidnaping, false prisonment, extortion, liability for acts
causing damages, negligencespondeat superidiability, solidary liability for
conspiracy, abuse of process and negligent misinformatibn.

Plaintiffs' Complaint does not have a "Count V." The complaint goes from "Count IV" to
"Count VI." Rec. Doc. 1 at 18-21.

%Plaintiffs' Complaint does not have a "Count VII." The complaint goes from "Count VI"
to "Count VIIL." Rec. Doc. 1 at 21.

3plaintiffs cite the following specific state statutes: La R.S. 14&88eqLa. R.S. 14:36,
et seqg.La. R.S. 14:40et seq.La. R.S. 14:44et seq.La. R.S. 14:46et seq.La. R.S. 14:66, La.
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Defendants Ronal Serpas and City of Newe@ns previously filed a Motion for Summary
Judgment which wasnopposed and granted aimé 12, 2014, resulting in the dismissal of the
claims against those defendants and claim (43 entirety. (Rec. Docs. 24, 46). Consequently, the
only remaining claims are (1), (2), (3), (5) and (6). Jason Giroir is the only defendant remaining in
the case and has filed a Motion for Summary Judgmvkith is currently before the Court. (Rec.
Doc. 57). Giroir has incorporated arguments from the previously-granted Motion for Summary
Judgment by way of reference in is own Motion. Rec. Doc. 57-1 at 6. At this time, adequate time
has been provided for discovery, however tla®been no indication that any depositions have
been taken.
|. Background

The undisputed facts establish that this suit arises out of a traffic stop by Defendant Jason
Giroir, formerly of the New Orleans Police Depaent, of a vehicle drivehy Plaintiff Earl Sipp
[l and containing as a passenger, his brofustin Sipp. On the morning of March 1, 2012, at
approximately 5:35 a.m., Earl Sipp Ill and JuSipp were stopped by Defendasiroir. Rec. Doc.

57-4. While working a paid detail for the Mid-CBgcurity District, Giroir was traveling riverbound
on Canal Street in a marked police vehicle winenbserved the Sipps' vehicle traveling northbound
on Canal Street. Rec. Doc. 57-#MaGiroir was able to see thiehicle had a broken license plate
light, which is a violation of La. R.S. 32:304(¢)l. New Orleans Police Officer Nicholas L.
Gernon's affidavit verifies that the license plates not illuminated at the time of the incident. Rec.
Doc. 24-4 at 1. Giroir made a urtuwith his vehicle so as to i following the Sipps' vehicle and

make a traffic stodd. at 5.

C.C. art. 2315, 2316, 2317, 2320 and 2324.
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Earl Sipp, Il and Justin Sipp were traveling to early morning shifts at local fast food
restaurants. Rec. Doc. 1 at 7E&rl Sipp, Il was driving the vehigelto drop Justin Sipp off at his
place of employment on City Park Avenud. Giroir, in his marked police vehicle, followed
plaintiffs northbound on Canal to St. Patrick Str&etc. Doc. 57-4 at 4 arRlec. Doc. 1 at 7. Once
on St. Patrick Street, Giroir contied to follow the Sipps as theyned on to St. Louis Street and
then N. Bernadotte Street, which has access todtleof the restaurant where Justin worked. Rec.
Doc. 1 at 7-8 and Rec. Doc. 87at 6. Once on N. Bernadotte &it, the Sipps' vehicle had pulled
over to park and Giroir activated his vehicle's emergency lights as he came up behind the parked
vehicle. Rec. Doc. 57-4 at 6 and Rec. Doc. 1 at 33.

Giroir approached the Sipps' vehicle and ddgke Earl Sipp, IlI's license, registration and
insurance. Rec. Doc. 57-4 at 7 and Rec. Daat. & Giroir returned to his vehicle to check the
driver's information and the vehicle's license. Rec. Doc. 57-4 at 7. Earl Sipp, IlI's license had been
suspended and there was an outstanding traféichatient. Rec. Doc. 24-4 at 2. Giroir alleges that
Justin Sipp had claimed to not have any identifdceon his person and then proceeded to give him
a fake name and date of birth. Rec. D®¢4 at 7. Officer Gernon's investigation of the incident
revealed that at the time of the incident, theas an outstanding warrant for Justin Sipp's arrest.
Rec. Doc. 24-4 at 3.

At some point during the traffic stop, Giroidiaed for the assistance of Officers Mayfield
and Asevedo to assist with the traffic stomcRDoc. 57-4 at 8. Once Officers Mayfield and
Asevedo arrived at the scene, Defendant Gplaiced Earl Sipp, Il under arrest and handcuffed
him.ld. at 9. Officer Mayfield was attempting to remalestin Sipp from the vehicle and was facing

resistanceld. at 8As Defendant Giroir was attemptinghiandcuff Justin Sipp, Justin Sipp began



to physically resist and caused Giroir to fall to the grouadd.As he was on the ground, rapid
gunfire began and Giroir calisee Justin Sipp with a gud. Officers Mayfield and Asevedo, were
shot, but conscious and lying on thegnd as Giroir radioed for assistanick.Earl Sipp, Il had
been shot in the leg and was still conscitdisJustin Sipp had been shot and killled Giroir had
been shot as well, but his TASER weapon stopped the bullet. Rec. Doc. 24-4

The ballistics report submitted by Defendant Giroir as an exhibit to his motion shows that
Justin Sipp fired fourteen .380 caliber roundffjgd@r Mayfield fired six .40 caliber rounds and
Officer Giroir filed one .40 caliber round. Rec. ©&7-5. However, the analysis was unable to
determine which rounds struck the Siplals.

ll. Analysis

A. Rule 56 Motion for Summary Judgment

Summary judgment is proper when the recordaatdis that there is not a “genuine issue as
to any material fact and that the moving party is entitled to judgment as a matter of law.”
Fed.R.Civ.P. 56. A party seeking summary judgiibears the initial rggonsibility of informing
the district court of the basis for its motion, aentifying those portions of ‘[discovery], together
with the affidavits, if any,” which it believes demstrate the absence of a genuine issue of material
fact.” Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S.Ct. 2548, 2553, 91 L.Ed.2d 265 (1986).
Once the initial burden is met, the nonmoving party must “designate specific facts showing there
is a genuine issue for trial” using evidence cognizable under Rule. 56324, 106 S.Ct. at 2253.

A genuine issue of fact exists if the evidersesuch that a reasonable jury could return a
verdict for the non-moving partynderson v. Liberty Lobby, Incd77 U.S. 242, 248 106 S.Ct.

2505, 2510, 91 L.Ed.2d 202 (1996). “[U]nsubstantiated assertions” and “conclusory allegations” will



not defeat a properly supported motion for summary judgriepper v. Frank16 F.3d 92, 97 (5th
Cir.1994);Lujan v. Nat'l Wildlife Fed'n497 U.S. 871, 871-73, 110 S.Ct. 3177, 3188, 111 L.Ed.2d
695 (1990). “If the evidence is merely colorable, or is not significantly probative,” summary
judgment is appropriatéAnderson 477 U.S. at 249-50, 106 S.Ct. at 2511 (internal citations
omitted). “Only disputes over fadtsat might affect the outconaé the suit under the governing law
will properly preclude the entry of summary judgment’ at 248, 106 S.Ct. at 2510.

When reviewing a motion for summary judgment, a court must view the evidence and
inferences drawn therefrom in the lighbtst favorable to the non-moving pamaniels v. City of
Arlington, Texas246 F.3d 500, 502 (5th Cir.2001). Summjaiggment does not allow a court to
resolve credibility issues or weigh evidenogl Shortstop, Inc. v. Rally's, In@39 F.2d 1257, 1263
(5th Cir.1991).

Defendant Giroir's Motion for Summary Judgmeamiudes his affidavit, transcript of his
statement to the investigating officers, andftrensic ballistics report. Rec. Docs. 57-4 and 57-5.
In addition, he has incorporated the supporéwniglence, including the affidavit of NOPD officer
Nicholas Gernon, previously submitted with @igy's Motion for Summary Judgment, by way of
reference. Rec. Doc. 24-4 and Rec. Doc. 5740aPlaintiffs have failed to submit any evidence
cognizable under a Rule 56 motion in order to“geate specific facts showing there is a genuine
issue for trial.Celotex 477 U.S. 317, 324, 106 S.Ct. 2548, 2553 (1986). Neither have Plaintiffs
identified specific evidence already in the record to counter the motion or support their claims.

B. Plaintiffs' Claims Against Defendant Giroir Under § 1983

The primary statute to bring constitutional ol@iagainst local governments and officials is

42 U.S.C. 8§ 1983, which provides that "[e]verygms who, under color of any statute, ordinance,



regulation, custom, or usage, of é&tgte or territory or the Distriof Columbia, subjects, or causes
to be subjected, any citizen of the United Statesmgrperson within the fisdiction thereof to the
deprivation of any rights, privileges, or inmmties secured by the Constitution and laws, shall be
liable to the party injured in an action at lawif suequity, or other properoceeding for redress."

42 U.S.C. 81983. For a claim under § 1983 to be sgtgke two essential elements must be met:
(1) the conduct complained of was committed Ipeeson acting under color of state law; and (2)
the conduct deprived a person of rights, privilegeimmunities secured by the Constitution or laws
of the United State®arratt v. Taylor 451 U.S. 527, 535, 1010 S.Ct. 1908 (1981) (overruled in part
on other grounds bipaniel v. Williams474 U.S. 327, 330-331 (1986)).

The first element has been satisfied in thiecBefendant Giroir has not contested that he
was at all times acting in the course and sadges employment with the NOPD and under color
of state law. Rec Doc. 57-1 at 7. While he waskivm a paid detail at the time of the incident,
Giroir's on-duty or off-duty status not the deciding factor as to whether he was acting under color
of state lawlUnited States v. Tarple®45 F.2d 806 809 (5th Cir. 199The analysis requires the
court to consider: (1) whether the officer 'misusejddbuse[d] his officigbower," and (2) if 'there

iS a nexus between the victim, the improper conduud [the officer's] performance of official

duties."Bustosy. Martini Club, Inc, 599 F.3d. 458, 464 (5th Cir. 20f))oting Townsend v. Moya
291 F.3d 859, 861 (51@ir. 2002)(emphasis added). Defendant Giroir was in a marked NOPD
vehicle making a traffic stop for a visible violani of state law. Defendant Giroir was acting under
color of state law for purposes of this element.

The second element of a § 1983 analysis is whether the defendant's conduct deprived the

plaintiffs of rights, privileges or immunities andlee crux of Plaintiffs' claims. The parties appear



to agree that Plaintiffs' claims under 42 U.S§C1983 can be divided tm two categories for
analysis: (1) claims of excessive force; and (2ia$ of an unauthorized seizure. Claims for false
stops and arrests fall under the unauthorized seizure analysis, while Plaintiffs’ claims of assault,
battery, and unlawful use of deadly force arelyzed under an excessive force framework.

Defendant Giroir claims qualified immunity with regard to both sets of claims.

1. Qualified Immunity: Excessive Force Claims

Giroir claims entitlement to qualified immunity with regard to the excessive force claims
under 8 1983. Qualified immunity protects officetsarged with discretionary duties from suit
unless their conduct violates a clgaestablished austitutional right.Harlow v. Fitzgerald 457
U.S. 800, 102 S.Ct. 2727, 73 L.Ed.2d 396 (1982). Thddrurs on the plaintiff to overcome a
defendant's defense of qualified immun®gldana v. Garze684 F.2d 1159, 1163 (5th Cir.1982),
cert. denied, 460 U.S. 1012, 103 S.Ct. 1253, 75 L.Ed.2d 481 (1983).

In Katz v. Saucier553 U.S. 194, 201 (2001), the Seipre Court refined its earlietarlow
ruling and set forth a two-pronged analysis to etee the propriety of quiéied immunity in the
context of allegations of excessive use of fofgeofficer is barred from qualified immunity if: (1)
there is a violation of a clearly established ¢ibmisonal right, and (2) the reasonable officer would
be aware that his conduct was unlawfulthe situation he confronted. SKatz 553 U.S. at
207-208. AftePearson v. Callaharg§55 U.S. 223, 129 S.Ct. 808, 172 L.Ed.2d 565 (2009), a court
may consider these prongs in either order when qualified immunity is raised.

The effect of qualified immunity is to graofficers immunity from reasonable mistakes as

to the legality of their action&atz,553 U.S. at 206. It should be further emphasized that qualified



immunity is in addition to the deferenceesldy owed the officer on the underlying constitutional
claim, for instance in allowing wide latitude fdifioer safety or to guard against potential flight.

Id. The objective reasonableness standard as applicable here is “intended to provide government
officials with ability reasonably [to] anticipatghen their conduct may give rise to liability for
damages.'’Anderson v. Creightgd83 U.S. 635, 646, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987)
(internal citations omitted). The objective readuaness standard “provides ample protection to

all but the plainly incompetent and those who knowingly violate the Ialfey v. Briggs 475

U.S. 335,341 (1986).

Excessive force claims implicate the right to be free from unreasonable seizure under the
Fourth AmendmentGraham v. Connqr490 U.S. 386, 393-95, 109 S.@865, 1870-71, 104
L.Ed.2d 443 (1989). Excessive force claims are "s#pand distinct from" unlawful arrest claims
and are analyzed therefore without consatlen of whether the arrest was justifi€deeman v.

Gore, 483 F.3d 404, 413 (5th Cir. 2007). Claims of excessive force in the context of arrests or
investigatory stops should be analyzed underburth Amendment's “objective reasonableness”
standardGraham,490 U.S. at 394.

To prove a violation of the Fourth Amendnbeight to be free from the use of excessive
force, a plaintiff must show: “(1) an injury (2) which resulted from the use of force that was clearly
excessive to the need and (3) the excessiveness of which was objectively unreastockiell
v. Brown 664 F.3d 985, 991 (5th Cir.2011) (quotiddj v. Carroll Cnty., Miss, 587 F .3d 230, 233
(5th Cir.2009)). The reasonableness of partictdace is a fact sensitive question and must be
judged from the perspective of a reasonable offiogler the circumstances, rather than with 20/20

hindsight.Graham 490 U.S. at 396.



Under a standard of objective reasonablerlese£;ourt will determine whether areasonable
police officer would have used a similar degreefate in light of tke particular facts and
circumstances the officer confronted at the time of the incidenhtWhen gauging the
reasonableness of an officer's actions, the Cshuwuld consider the following factors: 1) the
severity of the crime at issue, 2) whether the scisposed an immediate threat to the safety of the
officers or others, 3) and whether he was activedysting arrest or attempting to evade arrest by
flight. 1d. “An officer's use of deadly force is not excessive, and thus no constitutional violation
occurs, when the officer reasonably believes thastispect poses a threat of serious harm to the
officer or to others.Rockwel] 664 F.3d at 991 (quotinganis v. Lawson585 F.3d 839, 843 (5th
Cir.2009)). Conversely, “[tlhe use of deadlyderto prevent the escape of all felony suspects,
whatever the circumstances, is constitutionally unreasonable.... Where the suspect poses no
immediate threat to the officend no threat to others, the harm resulting from failing to apprehend
him does not justify the use of deadly force to do$erinessee v. Garne¥71 U.S. 1, 11, 105 S.Ct.
1694, 1701, 85 L.Ed.2d 1 (1985).

The Court finds that Giroir is entitled to qualdienmunity in regards to the excessive force
claim. Justin Sipp had given Giroir a false identitying the traffic stop and was actively resisting
the officers' instructions to step out of thdate. He had knocked Deafdant Giroir to the ground
as a result of his resistance, and had begumgfinis weapon at all three officers. The ballistics
report shows that Justin Sipp fired fourteen rouatdse officers. Justin Sipp's actions made him
an immediate threat to the safety of all thriieers on the scene. The ballistics report also confirms
that Giroir discharged his wpan only once and the analysis wasoinclusive as to whether his one

shot hit Justin Sipp or Earl Sipp, Ill. The urmlised evidence submitted by Defendant Giroir shows
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his response was not objectively unreasonable tattiaion that arose from Justin Sipp's resistance
and shooting.

Plaintiffs attempt to overcome Defendant Gisodefense of qualified immunity by arguing
that Defendant Giroir has a history of a racidligsed use of excessive force. Rec. Doc. 59 at 3.
Further, Plaintiffs argue that a settlement by the Cityome Pratt, et al v. Officer Jason Giroir
United States District Court for the Eastern Degtoif Louisiana, Case No. 07-1529 "A", is evidence
of Defendant Giroir's "history of [racial] prithg" and his use of excessive force against New
Orleans' African-American communitigl. at 4 In thePratt case, Defendant Giroir was accused of
violating Ms. Pratt's civil riglst during a traffic stop in her owdriveway by physically assaulting
her, and spraying her with pepper spray, amohgratllegations. Rec. Doc. 1, Case No. 07-1529
"A". The Pratt case was settled prior to trial and there is no indication what the settlement terms
included. Rec. Doc. 42, Case No. 07-1529 "Mherefore, that settlement does not constitute proof
that Giroir admitted to any culpability.

A qualified immunity analysis is a objectiwequiry however, and a defense of qualified
immunity cannot be rebutted with evidence thatdbfendant's conduct was malicious or improperly
motivated because evidence of the defendant's subjective intent is irrelevant to the defense.
Crawford-El v. Britton523 U.S. 574, 588, 118 S.Ct. 1584, 140 L.Ed. 2d 759 (1988)Supreme
Court even noted iGrahamthat "an officer's evil intentions will not make a Fourth Amendment
violation out of an objectively reasonable use of force." 490 U.S. at 397. Any allegation that
Defendant Giroir acted out of racial animusis treatment of Earl Sipp, Ill and Justin Sipp, even
if it the allegation was proven, is misplaced in an attempt to overcome a qualified immunity defense

to an excessive force claim when the use of force was objectively reasonable.

11



The undisputed evidence and affidavits submisigpport the finding that Giroir acted with
reasonable force under the circumstances andiitedrto qualified immunityin regards to the
excessive force claims. Plaintiftdaims of excessive force agaiimefendant Giroir are subject to
dismissal.

2. Qualified immunity: Unauthorized Seizure Claims

Plantiffs' also claim Earl Sipp, Il and Justin Sipp were falsely stopped and detained by
Defendant Giroir. Rec. Doc. 1 at 18. Plaintiffs gé¢hat Earl Sipp Il and Justin Sipp were subjects
of an unauthorized seizure when they weopgéd for an allegedly disingenuous and pretextual
traffic violation. Giroir claims qualified immunitipr the unauthorized seizure claims brought under
§ 1983.

A seizure occurs when government actors have "by means of physical force or show of
authority" restrain the liberty of a citizeferry v. Ohig 88 S.Ct. 1868, 1879 n.16 (1968). The
Supreme Court has held that for claims based@nettrain of a free citizen's liberty, the proper
analysis is under the Fourth Amendment's reasonableness st&rdéiamn v. Connqrl09 S.Ct.

1865, 1871 (1989Fee also Saucier v. Kati21 S.Ct. 2151, 5128 (2001).

The analysis for whether a traffic stop constitutes a violation of a person's Fourth
Amendment rights considers (1) "whether the offscaction was justified in its inception”; and (2)
"whether the officer's subsequent actions weasonably related in scope to the circumstances that
justified the stop.United States v. Brigha382 F.3d 500, 506 (5@ir. 2004). UndeT erry, "once
an officer's suspicions have been verified or dispelled, the detention must end unless there is
additional articulable, reasonable suspicion” to justify continuing the detebinited States v.

Grant, 349 F.3d 192, 196 (5th Cir. 2003). See &lsgham 382 F.3d at 507.
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The affidavit of NOPD OfficeNicholas Gernon establishes that the vehicle driven by Earl
Sipp, Il was not in compliance with La. R.S. 32:30%(Rec. Doc. 24-4 at 2. This statute requires
"either a tail lamp or a separate lamp" to be placasbnstructed in such a manner "as to illuminate
with a white light the rear registration plate analder it clearly legible frona distance of fifty feet
to the rear.” La. R.S. 32:304(C). According to &#fi Gernon's affidavit, his review of the video
surveillance and still photographs of the vehsf®w the license wasot illuminated and this
violation was present when Giroir made théficastop. Again, Plaintiffs produce no evidence that
would raise a genuine issue as to this fact. pgoposes of summary judgment, probable cause for
the stop was present.

Plaintiffs argue that the ticket issued to Ezigp, Il for the violatbon of La. R.S. 32:304(C)
was ultimately dismissed by the Traffic Court foe @ity of New Orleans and therefore the issue
of probable cause for theaaffic stop is a matter aks judicataRec. Doc. 1 at 2 and Rec. Doc. 59
at 3. Plaintiffs’ allege the reason for the dismiss the failure of the officer, Defendant Giroir,
to appear at the six different trial settings. Recc.[laat 2. Plaintiffs do not cite any legal authority
for this novelres judicataargument. Additionally, case law holth&at the probable cause analysis
is not dependant on "whether the charges are dbfenisut rather on whether the arresting officers
had probable causd.bckett v. New Orleans Cjt§39 F. Supp. 2d 710, 725 (E.D. La. 2009) citing
Baker v. McCollan443 U.S. 137, 145, 99 S. Ct. 2689, 6Ed.. 2d 433 (1979). The undisputed
evidence submitted shows there was an objectively reasonable, probable cause basis for the traffic
stop. Once stopped, Defendant Giroir proceedetieck the information given him by the driver.

It also appears that Earl Sipp, Il was not arre&tethe traffic violation that precipitated the stop,

but rather for an outstanding traffic attachmant driving with a suspended license that was
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discovered subsequent to the stop. Without any &ghority to support their allegation, this Court
rejects Plaintiffs' argument that the probable cause issue is a ma#sijudicata

The Court finds that the Plaintiffs' claifts an unauthorized seizure against Giroir under
Section 1983 and state law are subject to disitiesd on the pleadings and Defendant Giroir is
entitled to qualified immunity on the unauthorized seizure claims.

C. Wrongful Death Claims by Earl Sipp, Il

Defendant argues that plaintiff Earl Sipp, llish&ailed allege or show that he has the
capacity to bring the present action insofar asfaiher is currently pursuing the same action.
Pursuantto 42 U.S.C. § 1988, the state wrongfuhdstatute determines who has capacity to bring
a wrongful death claim under § 1988uillard v. McGowen207 F.3d 226, 231 (5th Cir.2000).
Louisiana Civil Code article 2315.2 controls capatotgue in wrongful death actions, and La. Civ.
Code art. 2315.1 controls capacity to bring sualvactions. Both statutes create a hierarchy of
classes of beneficiaries. The statutes fillstwa“surviving spouse and child or children of the
deceased, or either the spouse or the child or children" the right to being suit to recover damages.
La. Civ. Code art. 2315.2. The nexas$ of beneficiaries includes "the surviving father and mother
of the deceased, or either of them if he left no spouse or child survildngtistin Sipp's father,
Earl Sipp, Jr. is the only plaifitwith the capacity to sue on lusSipp's behalf. Earl Sipp, 11l has
no cause of action to sue on belddlhis late brother Justin Sipp. Defendant Giroir is entitled to
summary judgment as to the wrongful death claims by Earl Sipp, IlI.

D. 42 U.S.C. § 1983 Conspiracy Claims

Plaintiffs' third claim is entitled "§1983 Cqpisacy Cause of Action." Rec. Doc. 1 at 18.

However, the statute giving rise to a claim faoaspiracy to deny a person rights or privileges is
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42 U.S.C. § 1985(3)To state a claim under 42 U.S.C. § 1985, the plaintiff must allege: "(1) a
conspiracy involving two or more persons; (2) ttoe purpose of depriving, directly or indirectly,

a person or class of persons af g#gual protection of the laws; and (3) an act in furtherance of the
conspiracy; (4) which causes injury to a person or property or a depriga#iog right or privilege

of a citizen of the United Stateddllliard v. Ferguson 30 F.3d 649, 652-653 (5@ir. 1994). In
addition, the plaintiff must also prove "a disginatory animus based on race or some other
inherited or immutable class characteristic suaeasler, religion, or national origin or based upon
political association or beliefsSullivan v. County of Hunt, Tex.06 Fed. Appx. 215, 220'&ir.
2004).

Here, Plaintiffs do not identify or descrilzeviable second conspirator. In addition, a
conspiracy under this section requires two or npersons and a "corporation cannot conspire with
itself any more than a private individual calal."Members of the same governmental entity, under
the intracorporate conspiracy doctrine, cannot constitute a conspiracy for purposes of § 1985.
Hilliard v. Ferguson30 F.3d 649, 653 (5th Cir. 1994). At the tithe conspiracy is alleged to have
occurred, Defendant Giroir was a member of NGIRD as such cannot have had a conspiracy with
other NOPD members. Plaintiffs' clafior conspiracy must be dismissed.

E. State Law Claims

Plaintiffs also bring several claims under Loarsa state law. Rec. Doc. 1. However, having
granted summary judgment dismissing Plaintiffglef@l claims, the Court declines to exercise
supplemental jurisdiction over these remaining state law claims. Under 28 U.S.C. 81367(c)(3), a
district court may decline to exercise supplemgatadiction over a claim if “the district court has

dismissed all claims over which it has origipatisdiction.” Therefore, those claims will be
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dismissed without prejudice.

Accordingly,

IT IS ORDERED that the Motion for Summary Judgment filed by Jason Giroir is
GRANTED as it relates to all federal claimsed?Doc. 57. The remaining state law claims are
DISMISSED WITHOUT PREJUDICE.

New Orleans, Louisiana, this 23rd day of March, 2015

mo‘! )W
HELEN G. BERRIGAN

UNITED STATES DISTRICT JUDGE
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