Tajonera et al v. Black Elk Energy Offshore Operations, L.L.C. Doc. 1093

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

EDNA TAJONERA, et al. CIVIL ACTION

VERSUS NO.13-0366
c/w 13-0550, 13-5137, 13-2496,
13-5508, 13-6413, 14-374, and
14-1714

BLACK ELK ENERGY OFFSHORE OPERATIONS, SECTION: “G”(5)
L.L.C., etal.

ORDER
Before the Court are Grand Isle Shipydrt,.'s (“GIS”) “Motion to Exclude Testimony
of Brian Sutt]erlin® and Tajonera and Corporal Plaffgti “Motion to Exclude Testimony of
Brian Sut[t]erlin, seeking to exclude a portion of the estpeport on the grounds that this portion
and the opinions expressed tharare unreliable and not basedamy objective standard, rule, or
regulation® Having considered the motion, the memoranda in support and in opposition, the
record, and the applicable latke Court will deny the motion.

I. Background

This litigation arisesut of an explosiothat occurred on November 16, 2012 on the Black
Elk Energy West Delta 32 Block &form (“West Delta 32”), locatd in the Gulf of Mexico
approximately 17 miles southeast of Grand Iklmyjisiana. The explosion killed three men and

injured many more.

1 Rec. Doc. 511. Although GIS’s motioapeatedly refers to the expert at issue as “Brian Sutherlin,” he is
named as Brian Sutterlin in various other documents, ingjudihis deposition, and therefore the Court herein refers
to him as Sutterlin.

2Rec. Doc. 514.

3 Rec. Doc. 662-1 at 1.
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On October 14, 2014, GIS filed the instanttimo seeking to exclude the testimony of
Brian Sutterlin, a non-reta@a expert seeking to testify onHadf of Black Elk Energy Offshore
Operations, LLC (“BEEOQO"}.Also on October 14, 2014, Tajonexad Corporal Plaintiffs filed
a motion adopting by reference thegaments contained in GIS’'s motierBEEOO filed an
opposition on October 21, 2084 which GIS filed a reply on October 29, 201@ral argument
was held on the motion on October 29, 2814.

[l. Parties’ Arguments

A. GIS’s Arguments in Support of Motion to Exclude Testimony of Brian Suttetlin

GIS asserts that Sutterlin, a non-retained exppeduant to Federal Rule of Civil Procedure
26(a)(2)(C), is an electrical engineer eoydd by Mine Safety Appliances (“MSA”), the
manufacturer of Gon Gas Detector¥. According to GIS, BEEOO seeks to present testimony
from Sutterlin based on his paipation in or knowledge of thtesting mandated by the Bureau
of Safety and Environmental Enforcement (“BSE&"{51S’s gas detectorsshich were recovered
after the November 16, 2012 explosforGIS claims that BEEOO will use Sutterlin to testify as

to the methods and procedures used by MSA tdtltesias detectors, as well as the data recovered

4 Rec. Doc. 511.
5 Rec. Doc. 514.
6 Rec. Doc. 528.
"Rec. Doc. 556.
8 Rec. Doc. 553.

9 Although Tajonera and Corporal Plaintiffs have adopted the arguments made in GIS’s motiorsdkethe
of brevity, the Court will refer tthe motion as one filed by GIS.

10Rec. Doc. 511-2 at 3.
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from them, including the fact that the gasedtors were not activated on November 16, 2812.

As background, GIS explains that aftee tNovember 16, 2012 explosion, Sutterlin’s
employer, MSA, was contacted by representatofeBSEE and asked to extract data from two
Orion gas detectors that GIS had brought to the platfdvecording to GIS, the gas detectors
typically store peak readings of gas, the avena@adings, temperatures)d any events, such as
being turned on and off and calibratidA$1S asserts that MSA agreed to download this data and
received the detect®on January 9, 20£3GIS claims that Sutterlin has testified that the two gas
detectors remained in sealed bexmtil they were opened in tpeesence of a BSEE investigator
and a BEEOO investigator, ABS, on April 4. 20%3According to GIS, MSA attempted to
download data from the gas detectors, but was analilo so because neitlietector would stay
onl’” GIS argues that no one attempted to photogoapideotape what was done to the detectors
“outside the presence of the parties to thigslat,” but Sutterlin noted that there was damage
externally and internally to both detectdt&IS avers that it was decided that the data logged by
the two detectors could not bewnloaded using conventionakans, and therefore MSA would

write a computer program to extract dateedily form a chip inside the detectd?sGIS asserts

21d.
Bd.
#d.
151d. at 4.
%1d.
71d.
B d.

191d.



that Scott Pavetti (“Pavetti”), an employeeMEA, modified an existing software program to
extract the dat®. However, GIS argues that the methodlafa extracted has not been validated
or peer reviewed, and thetdaetrieved is unreliabfe.

GIS contends that Sutterlin is not qualified as a non-retained expert, as he is an electrical
engineer, not a software developer, whis the cornerstone of his opinioitsGIS argues that
although Sutterlin was the team leader for MSA, he did not write the program used to extract the
data, and cannot testiis to its specificé® According to GIS, Sutterlitestified that Pavetti would
be the best person to testify redjag the “inner workings of theoftware program,” and that he
could not specifically thest to the variations made bewwn the Solaris and Orion prograth&IS
avers that because Sutterlin feang opinions based solely on thata extracted as a result of
the application of the software program writtenRgvetti, he should not lslowed to testify as
an expert® Furthermore, GIS argues, because BEEOO seeks to offer Sutterlin’s testimony via
deposition instead of bringing rhilive to trial, BEEOO has faiteto provide the Court with
sufficient information during the depositiongerding Sutterlin’s @ucation, training, and
experience, or other information from which eéwaluate his qualifiteons to offer testimony

regarding data extracticf.

20]d.

21)d. at 5.
221d. at 8.
23d.

241d. at 9-10.
251d. at 10.

261d. (citing Harang v. Schwar{2014 U.S. Dist. LEXIS 113675, at *28-30 (E.D. La. Aug. 15, 2014)).



Next, GIS avers that the propraey software used to exttagata from the chips has not
been subjected to peer reviemdgublication, as it was developededpto use in connection with
the investigation in this case, nor has it bsefficiently tested to ensure its validtyGIS claims
that MSA only attempted to verify the softwdrg testing it on three gas téetors it had in its
office, and the specific software usedtie investigation is natvailable to anyon® GIS contends
that it requested from MSA thenication data from the three exghar gas detectors and received
67 pages of documentation, butvas unlike the documentationgoiuced in connection with the
two gas detectors involved herein and ¢hevas no way to comparthe data downloaded
conventionally using the commercially availabldtware and the data obtained by use of the
specially written prograrf® According to GIS, even the ggram from which the modified
program was produced has only been used betweeand five times to extract data that could
not be conventionally obtagadl, and therefore the safire used in this cabas not been adequately
validated to allow it to form the basis of Sutterlin’s testiméhy.

GIS also argues that the data extractesbidlawed that it cannaheet any reasonable
reliability standard! For example, GIS argues that altho@ititerlin testifiedunequivocally that
from the time the gas detectors were receiveBW, they remained sealed in their boxes until
they were opened in April 2013, the data exegdctrom the detectors shows that one of the

detectors was activated on March 5, 2013, two moaftes the detector&ere received from

27|d. at 11.
281(d.

29d.

301d. at 11-12.

811d. at 12.



BSEE by MSA, and one month before they weketeout of their sealed boxes to be inspeéted.
GIS argues that, if the gas detector is not tuoredt cannot record datap@therefore there is no
explanation for the entries on March 5, 20a®er than incorrect data extractitnGIS argues
that, because Sutterlin could not explain in his deposition how gas detectors sealed in boxes could
be activated and record datage t@ourt should conclude that thdata extraction is simply not
accurate or reliable and thereforet8in’s testimony should be exclud&y.

In addition, GIS contendsdhthe surrounding circumstandashe data strongly suggest
that the software program used by MSA to extdate from the chip did not extract all ofit.
Specifically, GIS claims that the event logs &ach detector should show each time the gas
detector is turned off. However, GIS asserts, the event logs and data logs in this case are
inconsistent, as the data logs show that2806 Unit was in use on November 7 and 8, 2012 for
an extended period of time on batates, but the event log does not show any entries whatsoever
for either day’’ GIS argues that there can be no expiandbr the absence of event log entries
showing, at a minimum, the detectors beingéa on and off on November 7 and 8, 2012, when
there are substantial data readings for both datdsss the software program failed to extract all

of the data from the chiff. Therefore, GIS avers, there isway the Court can beertain that the

321d. at 13.
331d. at 14.
341d. at 14-15.
351d. at 15.
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untested software program did mi$o fail to extract data fddovember 15 and 16, 2012, and this
undeniable error in the data extractiohosld caution the Court against permitting the
uncorroborated evidence and testing to be put before the jufy.

GIS further avers that the opinion regardingetiier the gas detectosgre used on either
November 15 or 16 is flawed because Sutteatimits that he cannot “cross-corroborate” the
data?® According to GIS, the date and time on & datector can be manually set by the fser.
GIS contends that Sutterlin has conceded thidueifdate and time stamp was set incorrectly, the
date and time recorded will be inaccurate, arftbaljh he believes that the data extracted actually
reflects the data recorded, he has no waxetdy the accuracy of the recorded d&tTherefore,
GIS argues, Sutterlin should be precluded froffering testimony or presenting evidence,
especially in light of testimony from weral D&R Resources, LLC (“D&R”) employee
eyewitnesses who stated that the gas detewtnes being used at the time of the incidént.

Next, GIS asserts that, as a non-retainedréxpatterlin’s testimony should be limited to
his activities in connection with BSEE’s invigmtion, as Federal Rule of Civil Procedure
26(a)(2)(C) requires that his tasbny encompass only those faohade known to him during the
course of his work for BSEf. GIS avers that testimony regard such issues as how a gas

detector works, how a gas detector is calibrated, what is a bump test and whether MSA

d.
401d. at 16.
4d.
421d.
43d.
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recommends it, and any alleged problems wighgais detector are allymnd the scope of MSA’s
work for BSEE and moves Sutterlin into thealm of experts from whom a report and full
disclosure was requiréd Finally, GIS argues that to the extent the Court does not exclude all of
Sutterlin’s testimony, the Court should hold a flilaubert hearing regaidg Sutterlin’s
gualifications and ability ttestify about the software prograneddo extract data, the peer review
and validity testing of the software praegn, and the errors in data extractfén.

B. BEEOO’s Arguments in Opposition to Motion to Exclude Brian Sutterlin

In opposition, BEEOO argues that although itelisSutterlin as anfon-retained expert
witness” in order to avoid angbjections, in fact, Sutterlin doe®t plan to offer any expert
opinions at trial, and is meredy“lay expert, fact witnes$.” According to BEEOO, Sutterlin will
testify about what his teamdliin response to the inquiries BSEE to inspect the GIS gas
detectors, extract its data, and infdBSEE of certain facts based on that d&ta.

As background, BEEOO explaitisat users of the Orion gdstectors, including GIS, can
extract data from the detectors by connectiraptho a computer angsing MSA'’s proprietary
software?® However, BEEOO avers, MSA will occasidiyebe called upon to provide assistance
and expertise to repair or retrieve data felmMSA gas detector when conventional methods are

unsuccessful® BEEOO asserts that, in November 20G2S brought two Orion detectors, the

451d. at 17.

461d,

47 Rec. Doc. 528 at 2.
48d.

491d. at 3.

0d.



“2008 Unit” and the “2006 Unit,” to the West @& 32. According to BEEOO, the 2006 Unit was
calibrated onshore on November 2, 2012, ard?008 Unit was calibrated on November 7, 2012,
which presumably included ensuring tha tinits used the correct time and date.

BEEOO avers that, because they are patablke Orion gas detectors were powered by
batteries that required regumlcharging, and on Novemb#&6, 2012, GIS was charging its gas
detectors in the gauger’s shack on the E platfomtmere they were eventually found after the
explosion®? According to BEEOO, it also owned gagefzors on the West Ma 32, but there is
no evidence that they ever left the offiof Danny Gipson, employed by Wood Group PSN>inc.
BEEOO asserts that although Gihsakes arguments to the cary, it has never presented
evidence to explain how both $ detectors ended up the gauger's shadkthey were being
used by Ellroy Corporal and ahet fire watch, as GIS clainié.

As further background, BEEOO explains thaeathe explosion, BSEE and the U.S. Coast
Guard conducted an extensivevestigation, in which BSEE approached MSA to ask about
extracting data from thtwo Orion detector®. According to BEEOO, Sterlin was tasked with
leading the MSA inspection team, whose worksypaovided to BSEE at no cost simply for the
purpose of assisting the govarent in its investigatio®® BEEOO avers that on November 4,

2013, BSEE issued a report stgtithat several GIS and D&R erogkes stated that the two GIS-

5tid. at 3—4.
521d. at 4.
531d. at 4-5.
541d. at 6-7.
1d. at 7.
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issued gas detectors were not functioning prgpad one constantly ataed and the other could
not hold a charge for very lofg According to BEEOO, Curtis Danton told BSEE that the gas
detectors worked adequately, but the agency difimi his statements créadle, and according to
the data extracted, they were not etanmed on during November 15 or 16, 2042.

Next, BEEOO alleges that on April 4, 2013, M%ied to begin testing the GIS gas
detectors by conventional methodsit it could not do so becauttee 2006 Unit was in constant
alarm and the 2008 Unit would not stay powereédrnerefore, BEEOO claims, MSA was forced
to develop an alteative method of dxacting the daté® According to BEEOO, MSA had to
slightly modify its current software to deciphére raw data to be extracted, a task that was
assigned to software engineer PaV@tlBEEOO avers that in order to verify the new data
extraction method and software was reliable acclrate, MSA first tested it on three exemplar
Orion gas detectors of the same type, which cowit the veracity of the data and the ability of
the new software to synthesize d®&EEOQ asserts that okugust 27 and 28, 2013, in the
presence of BSEE, BEEOQO's inviggitor, and GIS, Sutterlin and his team began to extract data
from the units, which Sutterlin ultimately interprefédccording to BEEOO, Sutterlin told BSEE

that there were no readings events logged on the 2006 or 2008 Units for November 15 or 16,

571d.

581d. at 7-8.
®1d. at 8
01d. at 8-9.
6l1d. at 9.
621d.

83 d.
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2012, meaning that they had not been turnetf &EEOO claims that Sutterlin explained these
findings at his deposition, and therefore the amguable opinion he offed was regarding his
confidence in the reliability of MSA’s worlind the veracity of the data extracted.

BEEOO argues that, as Suliteris a non-retmed expert, Rule 28)(2)(C) required only
that BEEOO provide a disclosustating the subject matter avhich Sutterlin would present
evidence under Federal Rulefidence 702, 703, or 705, and a suamyrof the facts and opinions
to which he would testif$® Therefore, BEEOO avers, becaus&&iin was not specially retained
by BEEOO for the purposes of this litigation, iseexempt from the Rule 26(a)(2)(B) reporting
requirement insofar as his testimony relateshis observations nal opinions during the
investigation and testingf the GIS gas detectot$BEEOO contends thaherefore, the question
of whether Sutterlin’s testimony sHdwe excluded at trial will depé in large part on the nature
and scope of his testimof§According to BEEOO, to the extethitat he will testify regarding his
“factual observations and prafgonal analysis” rendered duritite gas detector inspection and
data retrieval, “such hybrid fact-opinion testimashould be admitted, despitee lack of expert
report.%® BEEOO alleges that because Sutterlin’s apisiwere developed tite request of BSEE

in its governmental investigation, hieasild be allowed to testify at tridl.

641d.
851d. at 10.
661d. at 11.
571d.

681d. (citing Beechgrove Redev., LLC v. Carter & SBhsmbing, Heating &Air-Conditioning, Inc, No. 07-
8446, 2009 WL 981724, at *6 (E.D. La. Apr. 9, 2009)).

891d. at 11-12 (quotin@eechgrove Redev., LL2009 WL 981724, at *6).

01d. at 12 (citingBeechgrove Redev., LL.2009 WL 981724, at *7).
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BEEOO contends that Sutterlin is qualifiedtéstify about the datpulled from the GIS
gas detectors despite GIS’s argument that he calinsd because he is not a software engifieer.
BEEOO argues that, under GIS’sisening, doctors could not test#pout patientshjuries unless
they could explain exactly how an MRI machine workBEEOO claims that, in his deposition,
Sutterlin described how the gas detectors wdrikhe recommendation for calibration, their range,
functionality, and data storage capaies, and given his unique expied, he is qualified to testify
about the facts surrouimg) the gas detectoed data extractioff. Furthermore, BEEOO argues
that Sutterlin understands how gas detectors w&ndkhow to read the data extracted from them,
and his offered testimony has littse nothing to do with the computsoftware usetb extract the
data’* Nevertheless, BEEOO contends that Pavettalstsbeen listed ag@n-retained testifying
expert should the Court find it nesasy to explain the inner working$the software to the jur¥y.

Next, BEEOO argues that the data extractechfthe Orion gas detectors is reliable, and
it need not be peer-reviewed osted in order to be reliablé According to BEEOO, peer-review
is one illustrative eleemt of reliability undeiDaubert but it is not definitive, and especially in
this case, in light of the unique circumstancesstfevare was adequately tested and verified by

MSA.”” BEEOO contends that all parties involvedesgl that a slight modification to the Orion

1d.
21d.
7.
741d.
s1d. at 13.
®1d. at 14.

“T1d. (citing Kumho Tire Co., Ltd. V. Carmichad&26 U.S. 137, 151 (1999)).
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program was necessary to faete data chip extraction, degpGIS’s implication that MSA
should have instructed BSEE to put its invest@abn hold so that they could submit the software
to validation in the market, whicis not a standard procedufeFurthermore, BEEOO claims,
MSA is the global leader in portable gas detecdevices, and in thagéspect has no peér.

BEEOO alleges that MSA carefully verified nsodified softwardyy testing it on three
other identical Orion gas detectors, and that Pavetii did his own additional verification &sting.
According to BEEOO, although GIS contends ttacause the print-outs look different, they
must be incomparable and unréley” instead, “the inahty to compare the data by counsel is
precisely the reason Mr. Sutterlin adadue and assistance to this ca8drideed, BEEOO argues,
no other company could extract data from anAMfas detector, and GIS itself relies upon MSA'’s
software to properly cdirate its other Orion gas detectongither illustrating that even GIS
believes that MSA'’s software is relialffeln addition, BEEOO claims, Mr. Sutterlin is not
providing scientific expert opinian but rather is explning MSA'’s testing and inspections of the
GIS gas detectors and the degtrieved from them, which he must do because BSEE’s notes are
not discoverable in this litigatiofi.

Next, BEEOO asserts that Sutterlin’s indiilto explain a single data entry—the one

detected while the gas detectors were allegedlieden a box—is insufficient to exclude him or

81d.
Id.
801d. at 15.
8d.
81d.

81d. at 15-16.
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the data altogethéf.BEEOQO avers that, although GIS suggéists the only possibility for such

a reading is an unreliablextraction, GIS ignores the facattboth gas detectomwere regularly
malfunctioning and acting etieally on the platforn> BEEOO contends that although Sutterlin
could not explain the phenomenon, his depasitieas not a corporate deposition of MSA;
therefore he testified only tiis own personal knowled§&Therefore, BEEOO argues, Sutterlin’s
inability to explain one reading out of severaduband does not render the entire data set or his
testimony unreliable, and GIS’s arguments thrag¢ odd reading should render unreliable the rest
of the data goes only to the weighttbé evidence, and not its admissibifity.

BEEOO also alleges that although GIS seekisitdt all of the datdy pointing out that
certain dates of the data extracted from the 2006 do not show an “event,” it makes no such
argument about the 2008 U#itFurthermore, BEEOO avers, thene no “events” oreadings in
any log for November 15 or 16, 2012, as no explosould have occurred had the GIS and D&R
crew properly used functioning gas detect8is addition, BEEOO contends, Sutterlin testified
that each data chip has a finite memond aewer data will be saved over older data.

BEEOO claims that GIS’s argument that 8tlth’s testimony shoultie excluded because

he cannot cross-corroborate the dates listed odatelogs extracted from the gas detectors is

841d. at 16.
851d.
861d.
871d.
88d. at 17.
891d.

0.
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similarly a red herrind* According to BEEOO, the weight of the evidence suggests that the dates
were accurate, and GIS’s position is mere specul&iBEEOO asserts that Sutterlin testified that
the software used to calibrate the detectoss dra option to automatically update the time if
incorrect, and both unitwere calibrated prior tesending them offsho®.BEEOO also alleges
that the testimony of GIS and D&R crewmembeasdisy that the gas dattors were being used
at the time of the incident is not credible, giibeir insistence that they saw a “green light” on
the unit, indicating a safe reading, despiteféoe that these detens only have red light¥.
C. GIS’s Arguments in Further Support dExcluding Testimony of Brian Sutterlin

In reply, GIS asserts that many of the baokud issues raised by BEEOO are not relevant
to the issue of whether Sutterlin should ge¥mitted to testify as a non-retained exgefor
example, GIS avers, there will be no testimommyrfrany witness regarding any problems with the
two Orion gas detectors while they were oa West Delta 32, and wb BEEOO apparently
hopes that it can introduce testimony from the BSEEsiyators or the resultd its investigation,
any such testimony would beearsay and inadmissibieInstead, GIS argueshere will be
testimony presented that a gas detector wasearnirughe area where thecident occurred, and

such eyewitness testimony dllgacalls into question the MSA data extraction restlts.

911d. at 18.

921d.

%3 d.

%d. at 20.

% Rec. Doc. 556 at 2.
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971d. at 3.
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In addition, GIS claims thatithough BEEOO asserts tha¢tG1S gas detectors were found
in the gauger’'s shack, the evidence log from BEEOOQ's investigators calls into question the
handling of the evidence andettocation of the gas detectdfddowever, GIS avers, such facts
are irrelevant to the issue of whether Sutterlin ghbe able to offer aaxpert opinion regarding
whether the two Orion gas detectors were used on the morning of the ifti@é8turges the
Court to exercise close scrutiny over the methogiplused by MSA to extradata from the gas
detectors in light of the fact that no partythas litigation, except BEEOQO'’s investigators, have
had access to, or been able to test, the gas dett€tors.

GIS argues that, although it réaed verification data fromaunsel for MSA, the extracted
data does not look like conventionally downloadath, and there is therefore no way to compare
the two sets of daf@? According to GIS, although BEEOGaims that MSA is “without peer”
and thus its software cannot be peer-reviewedt, ithsimply a self-serving statement, and the
software could be reviewed amdrified by independent sourc€8However, GIS contends, that
has not occurred, and BEEOO instead asks tatGo simply accepSutterlin’s testimony
regarding the accuracy of the extracted d%t&inally, GIS notes thaBEEOO does not dispute

that there are inaccuracies in the data that Sutterlin cannot e¥glagcording to GIS, although

%1d.
%d.
10014, at 4.
1014,
1021d. at 5.

103 Id

104 |d
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BEEOO labels such inaccuracies as “red hgsgfirthat can be addresksby cross-examination,
Sutterlin will not appear at trial, and therefdmne answer will simply be what he stated in his
deposition: that such inac@cies are inexplicabf®® GIS avers that Swtlin should not be
permitted to testify as an expert in light of hnability to explain the computer program, the
inability to verify the data extracted and redonsted, and his inability to explain flaws in the
datal®®

I1l. Law and Analysis

A. Legal Standard

The parties do not dispute tt&utterlin is a non-retained, R26(a)(2)(C) hybrid witness.
Federal Rule of Civil Procedure 26(a)(2)(A) reggiparties to “disclose to the other parties the
identity of any witness it may us trial to present esence under Federal Ruof Evidence 702,
703, or 705.” Rule 26 “categorizes these witnesses for purposes of disclosure requirements into
those expert witnesses who artanmed or specially employed ¢ive expert testimony and those
who are not retained or specially employed but may prossgert testimony’

Federal Rule of Civil Procedure 26(a)(2)(Bjovides that “this disclosure must be
accompanied by a written report—prepared amghexd by the witness—if the witness is one
retained or specially employed to provide expestimony in the case or one whose duties as the
party’s employee regularly involve giving exptastimony.” Prior to 2010, expert withnesses who

were not specially retained or employed to provide expert testimony, such as treating physicians,

105 Id

106 Id

107 Rea v. Wis. Coach Lines, Inblo. 12-1252, 2014 WL 49818083, at *2 (E.D. La. Oct. 3, 2014) (Duval, J.)
(citing Fed. R. Civ. P. 26(a)(2)(A), (C); Fed. R. Civ. P. 26 2010 advisory commiti&e's)n
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were exempt from disclosure requirements altogethér were allowed to testify as to those facts
related to their actual participatié?®. However, since 2010, Federal Rule of Civil Procedure
26(a)(2)(C) has provided thdu]nless otherwise stipulated ordered by the court, if the witness
is not required to provide a written report, this disclosure must state: (i) the subject matter on which
the witness is expected toggent evidence underderal Rule of Evidere 702, 703, or 705; and
(i) a summary of the facts anapinions to which the witness isxpected to testify.” Rule
26(a)(2)(C) was added to “mandate summary dssckes of the opinions to be offered by expert
witnesses who are not requiréol provide reports under Rul26(a)(2)(B) and of the facts
supporting those opinions®

The disclosure rule was aimed at “addriegg[ concerns about expert discovery,”
specifically “resolv[ing] a tension that has sdimees prompted courts teequire reports under
Rule 26(a)(2)(B) even from witnesses exempted from the report requireltfefin’the extent
that hybrid witnesses t#fy to “facts unrelatedo the expert opinions the witness will present,”
they are not subject to any disclosure obligation at'alowever, to the extent that hybrid
witnesses provide expert opinions pursuarfederal Rules of Evahce 702, 703, or 705, they

must provide disclosures murant to Rule 26(a)(2)(G¥2 Therefore, even “if the expert testimony

108 Id

109 Fed. R. Evid. 26(a)(2)(C) 2010 advisory committee’s notes.
110 |d
11See id.

112 |d
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is properly disclosed, the testimy must also be determinedide admissible under Federal Rules
of Evidence Rule 702t#3

Thus, althougiDaubert and its progeny often discuss sipdlg retained experts, Rule
26(a)(2)(C) experts who provide mert opinions pursuant to Rule 702 may also be challenged
under Daubert!!* Although the Fifth Circuit has not opidedirectly on this issue, it has on
numerous occasions considealibertchallenges to nont&ned experts whiout first assessing
whetherDauberts requirements concerning qualificatis, reliability, or methodology apply to
experts who are not specially retihfor the purposes of litigatidi Furthermore, the Seventh
Circuit has recently stated in a persuasognion regarding treating physicians, the typical
example of a Rule 26(a)(2)(C) expert who is remjuired to submit an expert report: “Treating

physicians are no different than any other expenpéoposes of Rule 702; before proffering expert

113Rea v. Wis. Coach Lines, Inblo. 12-1252, 2014 WL 49818083, at *3 (E.D. La. Oct. 3, 2014) (Duval, J.).
Furthermore, the plain language of Rule 26(a)(2)(C) spedifirefers to the requirement that non-retained experts
provide summaries of that subject mattewhich the witness “is expectedpresent evidence under Federal Rule of
Evidence 702, 703, or 705").

N4 3ee, e.gid. at *2 (resolving a challenge #oRule 26(a)(2)(C) expert witag both for failing to provide a
sufficient disclosure and undBauberts reliability prong);Deutsch v. Novartis Pharm. Corfy68 F. Supp. 2d 420,
471 (E.D.N.Y. 2011) (addressing the qualifications and methodology of a non-retained treating physician and
concluding that certain physicians must be excluded Bedhey did not perform indepaent differential diagnoses
and therefore their testimony was “not based on scientifically reliable or admissilledaieties”);Harvey v.
Novartis Pharm. Corp.895 F. Supp. 2d 1206, 1213 (N.D. Ala. 2012) (concluding that a non-retained expert was not
qualified to opine as to the cause of osteonecrosis ghtheespite treating the plaintiff for the condition, and that
furthermore the expert’'s opinion was not sufficiently reliable because he failed to perform a diffepential
diagnosis during treatmentowland v. Novartis Pharm. Car® F. Supp. 3d 553, 566 (W.D. Pa. 2014) (noting that
treating physicians’ opinions on prognosis and causation are inherently expert testimony, but that esfen if su
testimony is excluded as unreliable, a physician could stiebmitted to testify about his examination of the plaintiff,
the tests he conducted, and any diagnosis he reached) Retisg v. Lycoming Engine012 WL 162551, at *12
(E.D. Pa. Jan. 19, 2012jeller v. Shaw Indus167 F.3d 146, 159 n.8 (3d Cir. 1999)).

115 See, e.g.Pipitone v. Biomatrix, In¢.288 F.3d 239, 245 (5th Cir. 2002) (concluding that a treating
physician’s opinion regarding causation was irrelevant ubdebertbecause the doctortgpinion was “perfectly
equivocal”);Seymore v. Penn Mar. In@81 F. App’x 300, 301 (5th Cir. 2008) (affirming a district court’s decision
to admit a treating physician’s testimony on the basis that the doctor’s testimony was not unreliatidaubedr
Kallassy v. Cirrus Design Corp265 F. App’x 165, 166 (5th Cir. 2008) (affirming a district court’s decision to strike
a treating physician’s testimony regarding causation on the basis that it was unreliab@aurteey.
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testimony, they must withstaridlaubert scrutiny like everyone elsé® Therefore, the Court’s
analysis regarding reliability undBraubertmay differ when assessing a Rule 26(a)(2)(B) expert
compared to a Rule 26(a)(2)(C) expert only te #éxtent that the Court will need to take into
account the information that thepext relied upon in coming to hig her conclusion, as a Rule
26(a)(2)(C) expert is commfed to testifying only to opinions a&h arise from his or her “ground-
level involvement in the eventgving rise to the litigation'’

The district court has considerable discretion to admatxoclude expert testimony under
Federal Rule of Evidence 762 Rule 702, which governs the admissibility of expert witness
testimony, provides that an expeiitness “qualified . . . by knowledge, skill, experience, training
or education,” may testify wheiscientific, technical or othespecialized knowledge will assist
the trier of fact to undetand the evidence or to det@ine a fact in issuet*® For the testimony to
be admissible, Rule 702 estahks the following requirements:

(1) the testimony [must be] bakapon sufficient facts or data,

(2) the testimony [must be] the productreliable principés and methods, and

(3) the witness [must apply] the principksd methods reliably to the facts of the c&8e.

118 Higgins v. Koch Dev. Corp794 F.3d 697, 704 (7th Cir. 2015).

17 Downey v. Bob’s Disc. Furniture Holdings, In633 F.3d 1, 6 (1st Cir. 20119ee alsdeutsch 768 F.
Supp. 2d at 475 (concluding that there was no inctamsig between his own orderghiibiting certain non-retained
treating physicians from testifying as to causation in a field in which they lackedisgad other orders permitting
such testimony from retained expertsonikewise lacked certain expertise,light of the factthat “[u]nlike non-
retained experts, those experts were not limited to patentds and information avdile at the time of diagnosis
and treatment in forming their opinions, and wereetttip the Rule 26(a)(2)(B) reporting requirement”).

1185ee Gen. Elec. Co. v. JoinéR2 U.S. 136, 138-39 (1998eatrax, Inc. v. Sonbeck Int’l, In€00 F.3d
358, 371 (5th Cir. 2000).

119 Fed. R. Evid. 70%ee also Daubert v. Merrell Dow Pharm., 809 U.S. 579 (1993).

120 Fed. R. Evid. 702.
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In Daubert v. Merrell Dow Pharmaceuticals, Inthe Supreme Court held that Rule 702
requires the district court to aas a “gatekeeper” to ensure thahy and all scientific evidence
admitted is not only relevant, but reliabfé*The court’'s gatekeepinfyinction thus involves a
two-part inquiry into reliability and relevanc&irst, the court must determine whether the
proffered expert testimony is reliable. Thertpaoffering the testimony bears the burden of
establishing its reliability bg preponderance of the evideA€&The reliabilityinquiry requires a
court to assess whether the mdng or methodology underlying teepert’s testimony is valitf3
The aim is to exclude expert testimonyséd merely on subjective belief or unsupported
speculatiort?

In Daubert the Couridentified a number ofaictors that are useful analyzing reliability
of an expert’s testimony: (1) whhr the theory has been testé?); whether the theory has been
subject to peer v@ew and publication; (3any evaluation of known rageof error; (4) whether
standards and controls exist amave been maintained with respect to the technique; and (5)
general acceptance within the scientific commutfityin Kumho Tire Co. v. Carmichaethe
Supreme Court emphasized that thedéstliability is “flexible” and thaDauberts list of specific

factors does not necessarily nor exclusiagply to every expert in every cad$€The overarching

21 Daubert 509 U.S. at 58%ee also Kumho Tire Co. v. Carmicha&26 U.S. 137 (1999) (clarifying that
the court’s gatekeeping function applies to all forms of expert testimony).

122 See Moore v. Ashland Chem. |nt51 F.3d 269, 276 (5th Cir. 1998) (citihgre Paoli R.R. Yard PCB
Litig., 35 F.3d 717 (3d Cir. 1994)).

123See Dauberts09 U.S. at 589.
124 See idat 590.
125See idat 592—-94.

26Kumho Tire 526 U.S. at 14ZXee also Seatraf00 F.3d at 372 (explaining thaliability is a fact-specific
inquiry and application oDaubertfactors depends on “nature of the issue at hand, the witness's particular expertise
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goal “is to make certain that an expert, vieetbasing testimony on professional studies or
personal experience, employs in the courtroom the same level of intellectual rigor that
characterizes the practice of arpert in the relevant field® The court must also determine
whether the expert’s reasoning methodology “fits” the facts othe case and whether it will
thereby assist the trier of fact to understancethéence—in other words, whether it is relevft.

A court’s role as a gatekeeper does not replace the traditional adversary'$yateht[a]
review of the caselaw aft€aubertshows that the rejection ekpert testimony is the exception
rather than the rule®® As the Supreme Court noted Daubert “[v]igorous cross-examination,
presentation of contrary evidence, and carefutuietion on the burden of pof are the traditional
and appropriate means of attacking shaky but admissible evidéh¢As a general rule,
guestions relating to the bases andrces of an expertpinion affect the weight to be assigned
that opinion rather than its admissibilit}??

B. Analysis

At oral argument, counsel for GIS concedledt it is undisputed that Sutterlin is a non-

retained, Rule 26(a)(2)(Mybrid witness, and that the chieriticism of him is whether the

methodology he relied upon is reliablGIS has also asserted theten if the Court does not bar

and the subject of the testimony”).
127Kumho Tire 526 U.S. at 152.
128 See Daubert509 U.S. at 591; Fed. R. EvitD2.
129 See Dauberts09 U.S. at 596.
10 Fed. R. Evid. 702 advisory committee’s note, “2000 Amendments.”
131 paubert 509 U.S. at 596 (citinBock v. Arkansagl83 U.S. 44, 61 (1987)).

1321d. (quotingViterbov. Dow Chem. Cp826 F.2d 420, 422 (5th Cir. 1987)).
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Sutterlin’s testimony on the basighis allegedly flawed mbebdology, Sutterlin should be limited
to testifying as a fact withnessgarding his role in performing éhdata extractioryut be prohibited
from offering independent opiniomegarding such issues as howas detector works, how it is
calibrated, and any alleged problems with the gas det&@tor.

1. Rule26(a)(2)(C)

As a preliminary matter, the Court first addresses GIS’s argument that even if Sutterlin’s
testimony is not excluded on the basis that hed®n an unreliablenethodology, he should be
limited to testifyingonly to his activiies in connection with BSEEIavestigation because he was
designated as a Rule 26(a)(2)@Xpert and did not produce ampert report pursuant to Rule
26(a)(2)(B)!** As a hybrid witness, Sutterlin seekstestify as “an actowith regard to the
occurrences from which the tapestry of the lawsuit was wolémi’ other words, “his opinion
testimony arises not from his enlistment @s expert but, rather, from his ground-level
involvement in the events\gng rise to the litigation 2

GIS acknowledges that because he was a hytititess, Sutterlin was not required to
prepare a formal report, but alleges thattdsimony must only encompass facts made known to
him during the course of his work for BSEE.In response, BEEOO asserts that Sutterlin does

not plan to offer any expert opinions at traaid will only testify aboutvhat his team did in

133 Rec. Doc. 511-2 at 17.
134 Rec. Doc. 511-2 at 16.

135 Downey v. Bob’s Disc. Furniture Holdings, In633 F.3d 1, 6 (1st Cir. 2011) (quotiG®mez v. Rivera
Rodriguez 344 F.3d 103, 113 (1st Cir. 2003)).

136 | aShip, LLC v. Hayward Baker, In296 F.R.D. 475, 480 n.34 (E.D. La. 2013) (Brown, J.) (quoting
Downey 633 F.3d at 6).

137 Rec. Doc. 511-2 at 16.
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response to the inquiries of BSEEinspect the GIS gas detectaggiract their data, and inform
BSEE of certain facts based upon that d&taccording to BEEOO, Sutterlin used his expertise
to provide testimony about certdacts in this case, but the ordpinion testimony he offered was,
at most, regarding his confidence in the reliabiifythe veracity of the data extracted from the
gas detectors™®

Even where an expert fails to comply wRlnle 26’s disclosure requirements, courts must
exercise their discretion in deciding whetlgrnot to exclude such testimony. In evaluating
whether to exclude expert testimortlge Fifth Circuit instructs thatourts should consider four
factors: (1) the explanation ofédlparty for its failure to identifthe witness, (2) the importance of
the excluded testimony, (3) the potential prejaditat would arise from allowing the testimony,
and (4) the availability of a cdntiance to cure such prejudit® Here, neitheGIS nor BEEOO
frames its arguments regarding Sutterlirtsstimony according to this four-factor test.
Furthermore, the Court cannot evaluate basethemrecord before precisely what knowledge
Sutterlin used in coming to his conclusions dgrthe BSEE investigi@an, and what additional
expertise he may have offered during his depmsiin response to a line of questioning from
BEEOOQ's counsel.

However, even assuming that GIS is corrbett Sutterlin’s prffered testimony at his
deposition was well outside the scope of his pigditon in the events and should have required

an expert report pursuant to Rule 26(a)(2)(B)$ @bints to no prejudictihat would arise from

138 Rec. Doc. 528 at 2.
1391d. at 10.

140 Betzel v. State Farm Lloyd$80 F.3d 704, 707 (5th Cir. 2007)
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allowing the testimony. Sutterlimas deposed on September 30, 20k4rly two years before the
start of trial, and BEEOO intends to submit o8lytterlin’s deposition, raér than live testimony,
at trial. Therefore, GIS has had notice, for nearly two years, of every word of Sutterlin’s potential
testimony, and could have hired an expert toutehis factual assertis regarding how gas
detectors work, how they are calibrated, what afptest is, and any atiled problems with the
gas detector, the topics to which GIS objétt&IS’s failure to do so does not warrant exclusion
of Sutterlin’s testimny at this stage.

2. Methodology

Next, the Court considers GIS’s argument that Sutterkad as improper methodology in
coming to his conclusion that the gas detectoere not turned on during November 15 or 16,
2012, and therefore his opinion must be excludedhasliable pursuant to Rule 702. Because it
appears that GIS’s motion seeksattack the reliability of a computer program that Sutterlin did
not create, the Court faces a unique situation in which it appears that a party is challenging not the
methodology of the proffered witness per se, but the methodology relied upon by another non-
retained expert, the results of which Sutteulses in order to come to his conclusions.

As a preliminary matter, at oral argumecunsel for GIS argued that Sutterlin was not
the proper non-retained expert to testify in thisecas he merely oversaw the team that extracted
the data and did not perform the data extractipmlevelop the software used in it. However,
Federal Rule of Evidence 703 alloesperts to base their opinions faicts or data that the expert
has been made aware of or personally obsemvbih includes the efforts of other experts,

provided that “experts in ¢hparticular field would reasonably redy those kinds of facts or data

141 SeeRec. Doc. 511-2 at 17.
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in forming an opinion on the subject.” To exaduButterlin because he relied on an action taken
by Pavetti, who created the cpuater program on which Sutterlrelied, in forming his opinion
would undermine the Federal Rules of Evidencesarclinderstanding thaxgerts often rely on
one another’s specialties in order to come to an interdisciplinary conclusion in complex Hatters.

However, although Rule 703 undoubtedly allows etgpt® testify on the basis of facts or
data that “need not be admissible” in andh@fmselves, Rule 703 does not necessarily allow a
witness to rely on the methodology of anothepest, if that expeis methodology would be
deemed unreliable und&aubert The parties do not cite, noould the Court find, any Fifth
Circuit precedent addressing this precise scenario. However, the Courtateedolve the issue
at this stage because GIS has not convinced thd @aithere is sufficient evidence that either
Sutterlin or Pavetti’'s methodology was flawed.

Sutterlin’s methodology in coming his conclusion that the ©n gas detectors were not
turned on, according to his own deposition teshin consisted of looking at the event records
and periodic data logs reced by the Orion gas detectdfé As GIS itself attests, Sutterlin did

not write the program used to extract data froettho gas detectors, and cannot testify as to its

142 SeeFed. R. Evid. 703 advisory committee’s note, “a9roposed Rules” (“[T]he rule is designed to
broaden the basis for expert opinions beyond that current in many jurisdictions aimg thdojudicial practice into
line with the practice of the experts themselves wherimoburt. Thus a physician in his own practice bases his
diagnosis on information from numerous sources and of considerable variety,ngdtatements by patients and
relatives, reports and opinions from nurses, technicians and other doctors, hospital recordayarig X

Furthermore, had Pavetti sought to testify regardingrtb@ning of the data extracted, as Sutterlin does, GIS
could attack Pavetti as the incorrect expert to provide an @afythe data recorded by the gas detectors, as he is a
software engineer rather than an aieat engineer trained in assessing recorded data. Federal Rule of Evidence 703
helps to avoid precisely this kind of catch-32e, e.gLinde v. Arab Bank, PL(®22 F. Supp. 2d 316, 322 (E.D.N.Y.
2013) (rejecting arguments that an expert lacked the necessary specialization regarding eactvigiiche planned
to testify by noting that Rule 703 allows experts to rely on data collected by others) @Gutisgck Realty Co. v.
Xerox Corp, 224 F.3d 85, 94 (2d Cir. 2000)).

143 SeeDep. of Brian Sutterlin, Rec. Doc. 521 at 43:16-18.
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specifics** Therefore, GIS’s assertions that Sutterlinas qualified to testif because he is not a
software engineer are without merit; Sutterliplecitly declined to offer opinions regarding the
creation of the software, and instead testifiedoalsis own understanding of the data ultimately
extracted, based on his presumably acceptablbeanielogy of reviewing the extracted data and
coming to a conclusion about its meaning.

Nevertheless, according to GIS, Pavetti committed some error in writing code or in
formulating the software program, leading to ddtat “is so flawed that it cannot meet any
reliability standard*®> As BEEOO points out, although Glgghlights several examples of
allegedly inexplicable data, such as recordings made at a time that the gas detectors were stored in
sealed boxes and inconsistencies between the event and daf Gigspoints to no evidence to
suggest that the questionable data was causad ioyproper extraction method, as opposed to an
improper recording of data or some other exalem. Furthermore, GIS gsents no evidence to
contradict Sutterlin’s testimony that, as a matter of fact during the BSEE investigation, the
modified software was validated by testing drajside a conventional gaction method on three
other Orion machines that were in MSA’s posses¥ib8utterlin testified that the data retrieved
through conventional methods was similatite data extracted by the softwéteGIS presents
argument, but no evidence, to counter the evidence BEEOO has submitted regarding the reliability

of the computer program designed by Pavetti.rddever, GIS participated in Sutterlin’s

144 SeeRec. Doc. 511-2 at 8 (citing Dep. of Bri&utterlin, Rec. Doc. 521 at 71:25-75:22).
145Rec. Doc. 511-2 at 12.

146 See idat 12-15.

147 SeeDep. of Brian Sutterlin, Rec. Doc. 521 at 33:17-24.

148 Id
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deposition on September 30, 2014, and could have in the interim engaged an expert to challenge
Pavetti’'s work or chosen to depose Pavethself. It appears they did neither.

Therefore, the Court is not convinced tl&S has pointed to methodological flaw in
Pavetti’'s computer progmathat would require the exclusion afy expert testimony that relied
upon it. Rejection of expetestimony is the exceptiomther than the rulé?® and “[v]igorous
cross-examination, presentation of contrary enak, and careful instttion on the burden of
proof are the traditional and appropriate ngeahattacking shaky but admissible evidence.”
The Court notes GIS’s objection that cross-exanonabf Sutterlin will not be fruitful because
BEEOO will seek to present his testimony te flary by deposition rather than through live
testimony at trial. GIS had other options t@akénge the methodology used by Pavetti in the event
its motion to have Sutterlin stricken as an ekfaled. Moreover, because GIS had the opportunity
to cross-examine Sutterlin at his deposition, eeml present the results of that cross-examination
to the jury by deposition, the Court declineekelude Sutterlin’s testiony on the basis that he

will not testify live at trial.

9 Fed. R. Evid. 702 advisory committee’s note, “2000 Amendments.”

S0 Daubert 509 U.S. at 596 (citinRock v. Arkansagt83 U.S. 44, 61 (1987)).
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IV. Conclusion

For the reasons stated above,

IT IS HEREBY ORDERED that GIS’s “Motion toExclude Testimony of Brian
Sut[tlerlin”*>! and Tajonera and Corporal Plaintifflotion to Exclude Testimony of Brian
Sutft]erlin,”*>? areDENIED.

NEW ORLEANS, LOUISIANA , this __7th day of June, 2016.

NANNETTE JOUVETTE BROWN
UNITED STATES DISTRICT JUDGE

151 Rec. Doc. 511.

152Rec. Doc. 514.
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