Tajonera et al v. Black Elk Energy Offshore Operations, L.L.C. Doc. 809

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

EDNA TAJONERA, et al. CIVIL ACTION

VERSUS NO. 13-0366
c/w 13-0550, 13-5137, 13-2496,
13-5508, 13-6022, 13-6099, 13-
6413, and 14-374

BLACK ELK ENERGY OFFSHORE OPERATIONS, SECTION: “G"(5)
L.L.C., etal.

ORDER
Pending before the Court is attorney Rol&rReich’s “Objections to Magistrate Judge
North’s September 30, 2015, Order and Reasbsaxittioning Reich for hideposition tactics while
guestioning adverse witness John Hoffman (“Heififr), the former Chief Executive Officer of
Black Elk Energy Offshore Operations, L.L.C. (‘BEEO®Having considered the pending motion,
the memorandum in support, the record, and the applicable law, the Court will overrule Reich’s
objections and affirm the Magistrate Judge’s September 30, 2015 Order.

|. Background

A. Procedural History
On February 25, 2015, Magistrate Judge North imposed sanctions on Reich, attorney for
Grand Isle Shipyards, Inc. (“GIS®for reasons that were articulateglthe Magistrate in a separate

Order and Reasons issued on March 3, 2006. March 17, 2015, GIS filed an “Objection to
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Magistrate Judge’s Order and Reasons” asserting that the Magistrate Judge erred in imposing
sanctions without providing Reich adequate awtir a meaningful opportunity to be healS
also argued that the sanction—requiring Reicittend an additional ten hours of CLE above that
mandated by membership to the Louisiana bar—was “overly burdensome, clearly erroneous, and
contrary to the law®”BEEQO filed an opposition to GIS’s objectib@n September 3, 2015, this
Court remanded the decision to the Magistréiteding that he had not provided Reich with
sufficient notice or a meaningful opportunity tolmard on the issue of sanctions, but offering no
position on the merits of whether the sanctions were appropriate.

Pursuant to this Court’s Order, on Septend)@015, Magistrate Judge North issued a Rule
to Show Cause directing Reich to appear &osvscause why the Court should notimpose sanctions
upon him? On September 11, 2015, Reich fileh@morandum in support of his positithte which
only BEEOO—the party whose motion initiallyisad the issue of Reich’s deposition conduct
before the Magistrate—filed a response, on September 16*MRéfeh filed a reply on September

19, 2015 The Magistrate Judge held a lengthy hearing on the matter on September 23, 2015, at
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which Reich appeared and was represented by cotir@elSeptember 30, 2015, the Magistrate
issued a 32-page written order sanctioning R¥ich.

Reich filed the instant objections the tyistrate Judge’s decision on October 14, 26No
party has filed a response to Reich’s objections. This Court conducted oral argument on Reich’s
objections on December 9, 20f5.
B. The Magistrate Judge’s September 30, 2015 Order

In his September 30, 2015 Order, the Magistrate noted that there are numerous mechanisms
by which district courts exercise sanction powews] “[rlegardless of the source, it is widely
accepted that the primary purpose of sanctiert® deter frivolous litigation and ongoing and
abusive tactics” Because BEEOO’s motion and the Rule to Show Cause concerned Reich’s
conduct during a deposition, the Magistrate Judge found it appropriate to analyze the conduct under
Rule 30 of the Federal Rules of Civil Procedure and cases construing theAgéenst this
backdrop, the Magistrate Judge analyzed Reich’s conduct during Hoffman’s depdsition.

The Magistrate Judge cited a portion of dheposition transcript wherein Reich asked

Hoffman whether he “would like to apologize t@ttamilies for the casualty and for the death of
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their loved ones? “As a threshold matter,” the Magistratiated that he “continues to believe the
initial question was inappropriate, upfessional and abusive and [that he] agrees with the statement
by counsel for Black EIk in response to the question that Reich was ‘completely out of line’ for
asking it.”®* The Magistrate Judge found “no relevarmmbity or other proper purpose in posing
such a questior??

Reich argued that the question was proper because, early in the deposition, Hoffman had
answered in the negative a question posed byti#fai counsel as to whether Hoffman believed
Black Elk bore any responsibility for the casuadtgd Hoffman was subsequently made aware of
an email indicating that Black Elk may bare some responsibilitie Magistrate Judge found this
explanation wholly unconvincing, reasoning thatfitling back around to the question of fault or
blame was actually Reich’s purpose . . . there are far more acceptable ways of accomplishing that
purpose, including, but not limited to, actually askaigput fault or blame, rather than skipping
straight to the more sensational and inflammatory issue of remorse or apélbgg.Magistrate
stated that based on his “review of the erd@position transcript (including viewing it on DVD),”
he “remain[ed] convinced the question was ngghmore than a premeditated stunt with no
legitimate objective?

The Magistrate Judge noted that “if thegle question was the only instance of problematic

201d. at 10-13.
21d. at 13.
21d. at 14.
Bd.

4.

5d.



conduct by Reich in this deposition,” he would hate issued sanctions, as the question standing
alone was improper but not sanctionallelowever, the Magistrate Judge noted that the single
guestion did not stand alone, as Reich repeagegitéstion six times, and “[ijn doing so, repeatedly
interrupted, argued with and lectured the witndsspanding a ‘yes or no’ answer to his question
in an inappropriately aggressive torié.The Magistrate found that this conduct was “a violation
of Rule 30, the District JudgeAypril 9, 2014 Order that ‘counsshall not engage in harassing or
repetitive questioning’ and the Code of Professionaliém.”

The Magistrate Judge noted that Reich objeictéuk responsiveness of Hoffman’s answers
22 times during the deposition, which he opined was “a highly unusual phenomenon even in
hard-fought litigation such as thi€Upon review of these objectignthe Magistrate Judge found
that “they [were] almost uniformiyvalid and [were] simply abl employed by Reich to set up his
demands for ‘yes or no’ ansvgeafter instructing the witness that the preceding question was a
‘simple’ one.® The Magistrate found that this conduct was improper and sanctichable
Magistrate Judge opined that “Reich’s ‘attacking’ style [was] on full display throughout his
examination of Hoffman, evident not only in the foregoing exchange but in the countless number

of times he lecture[d] the witneas to the type of answer he mgste and aggressively interrupts
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Hoffman while he attempts to answBeich’s often vague and compound questichsThe
Magistrate Judge found that this conduct “delagrdlimpeded the fair examination of the witness,
in violation of Rule 30.%

The Magistrate reviewed another portion of the deposition transcript, wherein counsel for
Wood Group, Hal Welch, engaged in an argument thighcourt reporter, which Reich pointed to
as evidence that other attorneys “could equally be seen in violation of Rule 30th)(ag”
Magistrate Judge noted that during this argotm“Reich [made] repeated, lengthy speaking
objections and interrupt[ed] his opponent to d&itThe Magistrate Judge opined that the lawyers’
speaking over each other “led the court reporter toruqppeand ask that they cease to do so, in order
that she could make an ‘accurate reco?fiThe Magistrate stated that Reich’s “everyone else is
doing it” defense could not be used “to gloss dkiergross impropriety of these objections being
lodged by a lawyer who—nbetter than anyone—should understand that such conduct would never
be allowed in the courtrooni’”

The Magistrate Judge found unconvincing Reich’s argument that references to the Code of
Professionalism of the Louisiana Bar Associatidch@Magistrate’s originarder issuing sanctions

were misplace& He stated that the Code of Professlismadid not form the basis of the sanction
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assessed against Rei¢hRather, the Magistrate Judge opirtbat his observations regarding the
Code of Professionalism served to underlineutigrofessional nature of Reich’s questioning and
treatment of the witneds.

Further, the Magistrate Judge rejected Reich’s argument that the term “unprofessional” is
too vague to be used as a standard to sanction an attbtf@}jven the number of times [Reich]
has been sanctioned for unprofessional behaviors,” the Magistrate reasoned that “Reich, as much
as anyone, should have a fully refined seokevhere the line between professionals and
unprofessionals can and should be draf®iThe Magistrate found that prior sanctions imposed on
Reich in other cases are relevant heezalse Reich made the argument that the term
professionalism is too vague a term upon which to issue santtithe. Magistrate Judge also
found that Reich’s prior conduct was relevant to his request for leniency and in fashioning the
appropriate sanctiofd.

For these reasons, the Magistrate Judge fourtti®s conduct in this case, specifically his
repetitive and harassing questioning of Hoffmantaadhterrupting, arguing with and lecturing the
witness, impeded, delayed and frustrated thesf@mination of the deponent, in violation of Rule

30 of the Federal Rules of Civil ProcedufeThe Magistrate Judge further found that Reich’s
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repetitive and abusive questioning of Hoffman en@dengthy speaking objections he lodged during
attorney for Wood Group Hal Welch'’s questioninguld not be allowed in any courtroom by any
judge in this District® Finally, the Magistrate found thB&eich’s repetitive and harassing questions
violated this Court’s April 9, 2014 Order prohibiting harassing or repetitive questitining.

Because he found that prior monetary sanctiasnot deterred Reich’s conduct in the past,
the Magistrate Judge ordered Reich to attenadaiitional 10 hours of continuing legal education
in 2015 over and above what he is required to atteadrasmber of the Louisiana bar, five of which
must be in the area of professionalism or ethied,a& many as five of which may be in the area of
federal civil proceduré Reich was ordered to provide thagistrate with documentation that he
had complied with the order by no later than February 1, 2016.

Il. Parties’ Arguments

A. Arguments Made by Reich’s in His Objections to the September 30, 2015 Order

Reich urges the Court to review the Mstate Judge’s September 30, 2015 Order, and
reverse the decisiofiReich asserts that his interrogatiomioffman, an “adverse witness|,] did not
overstep the boundaries of the Code of Prodesdism, was not conducted in an ‘inappropriately
aggressive tone,” did not violate any Rule Ribfessional Conduct, or violate Rule 30(d)(2)

inasmuch as his questioning did not unreasonably ‘impede, delay, or frustrate Hoffman’s

4.
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deposition.”*

Reich notes that the Magistrate Judge reviewed a DVD of the depd&kiowever, Reich
was unable to determine who, if anypimgroduced the DVD into the recottkIf the DVD is not
part of the Court record and/or otherwise isuailable [for this Court’s] review, Reich asks that
on this basis alone, the Court reverse the Magistrate Judge’s Order and R&asons.”

Reich relies on a Northern District of Texas case to support his assertion that the Court
should apply @e novostandard of review to the issues red here, because he asserts that the
issues presented are legal, not factulloreover, even applying a coaty to law standard, Reich
asserts that the Magistrate Judge’s decision isagrio law, because the Magistrate “incorrectly
applied Rule 30 inasmuch as Reich’s questigrdid not impede, delay, or frustrate Hoffman’s
deposition.®®

Reich asserts that it is important for the Gomiconsider his “apology” question in contékt.

He notes that at the beginning of the deposition, Hoffman blamed GIS and Wood Group for the

explosion®® During the deposition, Hoffman read an email suggesting that BEEOO employees
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directed onsite fabrication that led to the explostdgainst this backdrop, and with Hoffman
having earlier faulted Reich’s client for the explosion and resulting deaths,” Reich asserts that he
asked Hoffman if he “would like to apologize t@tfamilies of the casualty for the deaths of their
loved ones?®

Reich argues that the Magistratedge was incorrect in hisitizism of Reich for not first
addressing the “question of fault or blame” before skipping “straight to the more sensational and
inflammatory issue of remorse or apologyReich contends that other parties addressed fault or
blame before he posed the apology questi6By condemning the timing of Reich’s ‘apology’
guestion to Hoffman, [Reich asserts that] the Mtagte Judge effectively used Rule 30 to punish
Reich for violating trial advocacy precepts, which was impropifurther, Reich asserts that the
Magistrate Judge’s finding that Reich’s “apology” question lacked relevance is of no moment
because Rule 30(d)(2) does not speak toglevance or probative value of any quesfitReich
notes that if Hoffman had apolagd, a jury could have found sueapology relevant in assessing
fault.®> Moreover, Hoffman may not be available to testify at trial, and the deposition may be the

only opportunity the attorneys will have to question Hoffrtfdfinally, Reich notes that the parties
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involved in the deposition “did not invoke any rdtat would have allowed Reich to correct any
perceived deposition misconduct,” and “[t]heir failtmedo so contravenes the Magistrate Judge’s
finding that Reich’s line of questioning was beyond the pile.”

Reich asserts that he had not “repeatedbrinpted, argued with and lectured [Hoffman]
... in an inappropriately aggressive toffa{e asserts that the DVD of the deposition speaks for
itself, as at no point in the deposition Hiel yell, lecture or act inappropriatéRide contends that
depositions may be, to some extent, “annoying, emisingor oppressive, at leastin the subjective
estimation of the individual being examin€fReich contends that “[tjhe overwhelming majority
of sanction cases falling under Rule 30(d)(2), partitylarthis district, deal with either of two
instances: (1) when a lawyer improperly defendsposition . . . or (2) when a lawyer crosses the
line in a deposition with threats, shouts, personal attacks, insults, and caustic comintémts.”
argues that neither of these instances apply R&teich asserts that he “earnestly believes” the
questions he posed were necessary to exercise the reasonable diligence he owes td*his client.

Reich also objects to the Magistrate Judfje@ing that the objections Reich made to the

responsiveness of Hoffman’s answerere “almost uniformly invalid’® Reich notes that he was

571d. at 13-14 (citingrorchin v. Dary) 2014 WL 1715519, *2 n.3 (D. VI. May 1, 2014) (Miller, M.J.)).
81d. at 14.
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required to object to the responsiveness of Hoffsxanswers in order to preserve his objectiGns.
Moreover, Reich asserts that he was required to state the basis of his objection so that the Court
could later decide its validit{y.Reich notes that “[w]hile the Mgstrate Judge may not like Reich’s

style, Rule 30 does not provide a precise mag on deposition technique or punish earnest and
vigorous cross-examinatiori””"Further, Reich notes that the Magistrate Judge did not find that
Reich’s requests for “yes or no” answers were made in such manner as to unreasonably annoy,
embarrass or oppress Hoffm&n.

Reich agrees that he should not have asked the “apology” question multipl€®times.
However, he argues that to the extent this Ceurstruction against refigve questions, “dealt with
cautioning attorneys, whose clients were in similar positions in the case, not to repeat questions
another similarly-situated party’s attorney lsicbady asked, as the above wording suggests, then
the Magistrate Judge erred by finding Reich violated this Court’s April 9, 2014, Gtder.”

Reich requests that “this Court consider theality of this case—not the other ones to which
the Magistrate Judge continued to refer—andtectude that no sanction is warranted for Reich’s

questioning of this adverse witss under Rule 30 or otherwigé Accordingly, Reich asserts that
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this Court should reverse and vacate the Magistrate Judge’s September 30, 2035 Order.
B. Arguments in Response to Reich’s Objections

No party has filed an response to Reich’obpn despite receiving electronic notice of the
objections filed by Reich on October 14, 2015.

I1l. Law and Analysis

A. Standard of Review

With certain exceptions not applicable had]istrict judge “may designate a magistrate
judge to hear and determine any pretrial matter pending before the [district] %diMitén
objections are raised to non-dispositive pretrial matters, a district court must consider them and
“modify or set aside any part of the order that is clearly erroneous or contrary f lawder this
highly deferential standard, the court will reverseyavihen “on the entire evahce [it] is left with
a definite and firm conviction that a mistake has been commftted.”

Reich urges the Court to appld@novastandard of review because he asserts that the issues
presented here are issues of law. Reich relidstbarson-Pilot Life Insurance Company v. Bellpws
a Northern District of Texas casehere the district court appliedda novcestandard of review to
issues of law raised on an appeal from a magistrate judge on a non-dispositive discovely ruling.

The Court is not persuaded by this non-binding aitthd®ule 72(a) states that when objections are

81d. at 24.
8328 U.S.C. § 636(b)(1)(A).
84 .
Fed. R. Civ. P. 72(a).
8 United States v. U.S. Gypsum (383 U.S. 364, 395 (1948).

8 Civ. Action No. 2002-1992 (Jurd, 2003 (Fitzwater, J.) (citingahr v. Fulbright & Jaworski, L.L.R.
164 F.R.D. 204, 208 (N.D. kel996) (Fitzwater, J.)).
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timely filed to a non-dispositive order of a magistjatige, the district cotishould “modify or set
aside any part of the order that is clearly erroneous or is contrary t8’laule 72(b) imposes a
different standard of review for a district corgviewing a magistrate judge’s recommendations on
dispositive matters. Pursuant to Rulet)g?), a district court must applyde novostandard of
review to any part of a magistrate judge’s recommendation on a dispositive matter “which has been
properly objected to®® Here, Reich objections relate to a non-dispositive, pretrial matter.
Accordingly, pursuant to Rule 72(a), the Courll @wpply the “clearly erroneous” or “contrary to
law” standard?
B. Applicable Law Under Rule 30

In this case, the Magistrate Judge impasaactions on Reich pursuant to Federal Rule of
Civil Procedure 30(d)(2), which authorizes courts to impose “appropriate” sanctions on any “person
who impedes, delays, or frustrates the fair examination of the depdhé&nhe meaning of
‘appropriate sanction’ in Rule 30(d)(2) has beeyalty interpreted as [t]he full scope of sanctions

available under Rule 30(d)(2) is not exgsly described in the text of the rufé."Many courts have

8 See als@8 U.S.C. § 636(b)(1)(A) (“A judge of the court may reconsider any pretrial matter under this
subparagraph (A) where it has been shown that the magigtdge’s order is clearly erroneous or contrary to
law.”).

8 See als@8 U.S.C. § 636(b)(1)(C) (“A judge of the coahall make a de novo determination of those
portions of the report or specified proposed findiageecommendations to which objection is made.”).

8 Reich also cites the Fifth Circuit's decisionAiired v. City of Grenada988 F.2d 1425, 1434 (5th Cir.
1993), to support his assertion that the Court should appgyn@vcstandard of review. There, the Fifth Circuit
noted that it reviewed a district court’s factual findingsler a clearly erroneous standard and its legal conclusions
de novold. However, the Fifth Circuit noted that pursuant to Rif}éa) a district court must set aside or modify a
magistrate judge’s order that is “found todbearly erroneous or contrary to lavid:

9 Fed. R. Civ. P. 30(d)(2).
1 Howell v. Avante Servs., LI.Civ. Action No. 12—293, 2013 WL 824715, at *5 (E.D. La. Mar. 6, 2013)

(Vance, J.) (citingslick v. Molloy, NoCV 11-168-M-DWM-JCL, 2013 WL 140100, at *2 (D.Mont. Jan. 10,
2013)) (internal quotation marks omitted).
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construed Rule 30(d) (2) to apply to circumstances where a party’s conduct at a deposition
warranted remedial actiori?”
C. Analysis

1. Viewing of the DVD

As a preliminary issue, Reich notes tha Magistrate reviewed a DVD of the deposition,
but he was unable to determine whtvoduced the DVD into the recofd:If the DVD is not part
of the Court record and/or otherwise is unavailffiolethis Court’s] reviewReich asks that on this
basis alone, the Court reverse thegldtrate Judge’s Order and Reascotighe Court has reviewed
the record and determined that the DVD of Hoffiealeposition was not made a part of the record
by any party. Accordingly, the Court must first assess whether the Magistrate Judge erred in
considering evidence outside the record.

In Creative Soft Solutions v. Soaring Eagle Consulting Fifth Circuit addressed a district
court’s viewing of a website that was not part of the re€oFtie Fifth Circuit found that any error
in the court relying on evidence outside the record was harmless because “it was noted in passing
in a footnote, was unrelated tfoe core of the district court’s reasoning, and the outcome of the
proceedings was not affected.”

In Creative Soft Solutionshe Fifth Circuit found the viewing of a website by the district

23 La. Ethanol, L.L.C. v. Fireman’s Fund Ins. Qoiv. Action Nos. 11-2715 & 12-0379, 2013 WL
1196604, at *8 (E.D. La. Mar. 22, 2013) (citing cases).

% Rec. Doc. 718-1 at 7.
“1d.
95190 F. App’x 348, 349 (5th Cir. 2015).
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15



court distinguishable from its prior decisiorkiennedy v. Great Atlantic & Pacific Tea Cohere

the court reversed a jury verdict for the plaintiff because the trial court permitted its law clerk to
testify regarding his visit to ghscene of a slip-and-fall injuPyThere, the slip-and-fall occurred at

the defendant’s store on a rainy morning, and thelawk visited the store after a rain storm, where

he observed a puddle of water on the fidihe Fifth Circuit observed that it was the “duty [of the
law clerk] as much as that of the trial judg@toid any contacts outsidesthecord that might affect

the outcome of the litigatior?” The court reasoned that the finder of fact must be “free from

m

external causes tending to disturb the exemliskeliberate and unbiased judgment,” noting that
“any ground of suspicion that the administratiorjudtice has been interfered with [must not] be
tolerated.” Accordingly, the Fifth Circuit concluded that the potential for prejudice resulting
“from the identification of the #ness with the trial judge” was gweat that the verdict could not
be permitted to stan@:

The Court finds the Magistrate Judge’s reliance on the DVD was error, as the DVD is not
in the record and unavailable for this Countedweiew. Unlike the Fifth Circuit’s opinion i@reative
Soft Solutionswhere the appeals court found that anyremrthe district court reliance on evidence
outside the record was harmless because “it was mopagsing in a footnotejas unrelated to the

core of the district court’s reasoning, and the ome®f the proceedings was not affected,” here,

the Magistrate Judge’s review of the DVD appeelto significantly influence his decision, as he

9551 F.2d 593 (5th Cir. 1977).
Bd.

91d. at 596.

19014, at 598

10114, (quotingMattox v. United Stated46 U.S. 140, 149 (1892)).
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relied on his review of the DVD reming of the deposition at three pts in his analysis of Reich’s
conduct. First, the Magistrate Judge noted tipain review of the deposition transcript, including
viewing of the DVD, he remained “convinceetfapology] question [posdy Reich] was nothing
more than a premeditated stunt with no legitimate objecti¥&&cond, the Magistrate noted that
Reich “repeatedly interrupted, argued with andiesd the witness, demanding a ‘yes or no’ answer
to his question in an inapmpriately aggressive tone**®In a footnote, the Magistrate explained that
he had twice viewed a DVD of the depositiorddound that “during the repetitive questioning of
Hoffman at this point in the deposition, Reighs clearly arguing with and interrupting Hoffman
and repeatedly failed to treat the witness witlgratiy, civility, courtesy and a sense of fair play,’
or to conduct himself in a ‘manner that simutatee dignified and serious atmosphere of the
courtroom.”™ Finally, the Magistrate Judge opined tt{gliven both the substance and tone” of
Reich’s questions, he should not be surprisedbpsel for BEEOO repeatedly objecting to Reich’s
line of questioning®

This Court is unable to evaluate the tone of Reich’s questions, which appears to have
significantly influenced te Magistrate Judge’s decision. The Gdads that the Magistrate Judge’s
review of the DVD was clearly esneous and contrary to law because the DVD is not in the record.
However, the entire transcript of the depositioim ihe record, and so, for the reasons that follow,

the Court finds that such error was harmless sauen relying only on the written transcript of

102 Rec. Doc. 714 at 14.
10314, at 15.

1041d. at n.9 (quotingdordelon Marine, Inc. v. F/V KENNY BOX011 WL 164636 at *5 (E.D. La. Jan. 9,
2011) (citingEthicon Endo—Surgery v. U.S. Surgical Cof60 F.R.D. 98, 99 (S.D. Ohio 1995)).

10514, at 28.
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the deposition, the Court finds that the impositiosasfctions was not clearly erroneous or contrary
to law.

2. The Imposition of Sanctions

Reich asserts that this Court shoudsider his “apology” question in contéXHe argues
that at the beginning of the deposition, Hoffman blamed GIS and Wood Group for the explosion,
but during the deposition, Hoffman read an esagjgesting that BEEOO employees directed onsite
fabrication that led to the explosidH.“Against this backdrop, and with Hoffman having earlier
faulted Reich’s client for the explosion and iléeg deaths,” Reich asserts that he asked Hoffman
if he “would like to apologize to the families thfe casualty for the deaths of their loved on&&?”

Even considering this backdrop, the Courtesathat Reich went on to ask Hoffman the
apology question at least four additional tiff@sioffman initially responded to Reich’s question
stating:

Certainly, | have sorrow in my heart as to what happened. | also have a degree of

anger in my heart that Grand Isle Shifm/eonstruction workers did not know basic

rules of using plumbers plugs, about whais in the oil tanks, about talking about

isolation. There was a water release that was reported in the incident investigation

which would have suggested that theres wa energy isolation. So, sir, | put it back

to you, would Grand Isle Shipyard want to apologize to the famifies.

Following this response, Reich made an objectior$ponsiveness, stating that the answer should

106 Rec. Doc. 718-1 at 9.
1971d. at 10.

19814, at 10-11.

19914, at 50-51.

110 Rec. Doc. 718-2 at 50.

18



be a “simple yes or nd* He then repeated the question multiple times, and when Hoffman
responded, objected to his responsivefi@3he Magistrate Judge found that Reich’s initial posing

of the question was inappropriate, but not sanctionabléne Magistrate Judge relied on the fact

that Reich repeatedly posed the question in determining that the line of questioning impeded and
delayed the depositidf! Pursuant to Rule 30(d)(2), a court may impose “appropriate” sanctions on
any “person who impedes, delays, or frustrates the fair examination of the depbnent.”
Accordingly, the Magistrate Judge’s finding, e\against the backdrop of prior admissions made

by Hoffman in the deposition, was not contrary to law or clearly erroriébus.

Reich also contends that the Magistrate Jwdagincorrect in his criticism of Reich for not
first addressing the “question of fault or blamefdrse skipping “straight to the more sensational
and inflammatory issue of remorse or apologgtduse other parties had addressed fault or blame
before he asked the questidhAccording to Reich, “[b]y condemning the timing of Reich’s
‘apology’ question to Hoffman, [Reich asserts tilag Magistrate Judge effectively used Rule 30
to punish Reich for violating tri@dvocacy precepts, which was improp€f.The Court finds this

argument unpersuasive as the Magistrate Jddty@ot merely condemn the timing of Reich’s

11
Id.

121d. at 50-15.

*Rec. Doc. 714 at 14.
Y49, at 24.

"5 Fed. R. Civ. P. 30(d)(2).

1€ Moreover, in his brief Reich agrees that he sthowat have asked the “apology” question multiple times.
Rec. Doc. 718-1 at 21.

1714, at 11-12.

H81q. (citing Smith v. Logansport Cmty. Sch. Corf89 F.R.D. 637, 643 (N.D. Ind. 1991)).
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guestion. While the Magistrate criticized the timing of the question, he based his finding that the
conduct was sanctionable on the fact thattitpe and harassing questioning of Hoffman and
Reich’s interrupting, arguing and lecturing of fihean impeded, delayed and frustrated the fair
examination of the deponett.For this same reason, Reich’'gament that the Magistrate should

not have considered the relevance of the qouestiso fails. The Magistrate Judge did not impose
sanctions based on the relevance of the qurediut instead based on the repetitive and harassing
nature of the questioning. Reich asserts that he “earnestly believes” the questions he posed were
necessary to exercise the reasonable diligence he owes to his?tlkwever, he provides no
explanation for the repetitive nature of his questioning following Hoffman'’s initial response, and
the Magistrate Judge found the repetitiveness of the questions to be harassing.

Reich also objects to the Magistrate Judge’s finding that the objections Reich made to the
responsiveness of Hoffman’s answ@rere “almost uniformly invalid*®** Reich notes that he was
required to object to the responsiveness of Hoffmanswers in order to preserve his objectiGhs.
Moreover, Reich asserts that he was requiredate sthe basis of his objection so that the Court
could later decide its validit{#® Further, Reich notes that the Magistrate Judge did not find that
Reich’s requests for “yes or no” answers were made in such manner as to unreasonably annoy,

embarrass or oppress Hoffmgh.The Court finds this argument equally unpersuasive. The

119 Rec. Doc. 714 at 24.

120 Rec. Doc. 718-1 at 16.

121|d.

12219, at 17.

123|d.

12414, at 20.

20



Magistrate Judge found that Reich used his objection as a “deliberate tactic employed by Reich
throughout his questioning of Hoffman in furtherance of his intentionally combative deposition
strategy.®® After reviewing the record, this Court finds that such a finding was not clearly
erroneous or contrary to law.

Finally, this Court agrees with Reich’s assertion that this Court’'s April 9, 2014 Order
instructing against repetitive questions, “dealt with cautioning attorneys, whose clients were in
similar positions in the case, not to repeat questions another similarly-situated party’s attorney had
already asked!*® However, any error in the Magistrate Judge’s reliance on the April 9, 2014 Order
is harmless because the Magistrate Judge liheeshnctions imposed on a finding that Reich’s
“repetitive and harassing questioning of Hoffmaud &is interrupting, arguing with and lecturing
the witness, impeded, delayed and frustratedaineexamination of the deponent, in violation of
Rule 30 of the Federal Rules of Civil ProceduréAnd based upon a review of the record such a

finding was not clearly erroneous or contrary to law.

125Rec. Doc. 714 at 15.
12814, at 22.
12714, at 24.
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V. Conclusion

Accordingly,

IT IS HEREBY ORDERED that Reich’s objections a®@VERRULED.

IT IS FURTHER ORDERED that the Magistrate Judge’s September 30, 2015 Order and
Reasons i&\FFIRMED.

NEW ORLEANS, LOUISIANA , this_23IC_ day of December, 2015.

NANNETTE JOLIVEZTTE BROWN
UNITED STATES DISTRICT JUDGE
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