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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JERMAINE E. FAVORS CIVIL ACTION
VERSUS NO. 13-491
N. BURL CAIN, WARDEN SECTION “G” (5)

ORDER AND REASONS

Before the Court are Petitioner Jermaine E. Favors’s (“Petitioner”) objedtiche January
24, 2014 Report and Recommendation of the UniteéSMagistrate Judge assigned to the éase.
Petitioner, a state prisoner incarcerated at the Lanasstate Penitentiary, Angola, Louisiana, filed
a petition for a Writ oHabeas Corpusnder 28 U.S.C. 82542 The Magistrate Judge recommends
that the matter be dismissed with prejudiceetitioner objects to each of the Magistrate Judge’s
findings? After reviewing the petition, the Magistrate Judge’s Report and Recommendation, the
objections, the record, and the applicable the Court will overrule Petitioner’s objections, adopt
the Magistrate Judge’s recommendation and dismiss this action with prejudice.

|. Background

A. Factual Background

Petitioner was charged by indictment in Jefferson Parish on November 29, 2007, with second
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degree murdeérOn May 28, 2009, after a two-day tritle jury found Petitioner guilty of second
degree murderOn August 31, 2009, the trial court sentenetitioner to life imprisonment at hard
labor without benefit of parole, probation or suspension of sentence.

On June 29, 2010, the Louisiana Fifth CitcQourt of Appeal affirmed Petitioner’s
conviction and sentenéeOn February 4, 2011, the Louisiana Supreme Court denied Petitioner’s
writ of certiorari® Petitioner’'s convictions became finalldiay 4, 2011, when he did not file a writ
of certiorari with the United States Supreme Court.

On November 3, 2011, Petitioner submitted arliegton for post-conviction relief to the
state trial court? On April 3, 2012, the state trial court denied the application on the rferits.
Petitioner’s related writ application was then derigdhe Louisiana Fifth Circuit Court of Appeal
on May 31, 20124 and by the Louisiana Supreme Court on November 9, 2012.

On or about November 29, 2012, Petitiofied an application for feder&labeas corpus

® State Rec. Vol. VI of IX, Indictment (Nov. 29, 2007).

" State Rec. Vol. VI of IX, Minute Entry (May 28, 2009).

8 State Rec. Vol. VIII of IX, Transcript of Sentencing (Aug. 31, 2009).

® State v. Favors09-1034 (La. App. 5 Cir. 6/29/10)3 So. 3d 253. State Rec. Vol. IV of IX.
0 State v. Favorsl0-1761 (La. 2/4/1157 So. 3d 309. State Rec. Vol. IX of IX.

11 Petitioner’s Louisiana Supreme Court apglmawas denied February 4, 2011, and ur@igr. Johnson
192 F.3d 510, 513 (5th Cir. 1999), a judgment becomes findlebgonclusion of direct review, which includes the
time for filing a certiorari petition in accordance with 28 U.S.C. § 2244(d)(1)(A).

12 State Rec. Vol. IV of IX, Uniform Apptiation for Post-Conviction Relief (Nov. 3, 2011).
13 State v. Favors08-6079 (4/3/12). State Rec. Vol. IV I, Trial Court Order (Apr. 3, 2012).
14 State v. Favorsl2-423 (La. App. 5 Cir. 5/31/12). State Rec., Vol. IV of IX.

15 State ex rel. Favors v. State2-1607 (La. 11/9/12 ); 100 So. 3d 832. State Rec., Vol. IV of IX.
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relief.!® Petitioner argued his trial counsel was indffecbecause he: (1) dfled to subject the
prosecution’s case to any meaningful adversarsing in violation of the Sixth and Fourteenth
Amendments of the United States Constitution and Article 1 88 2, 13 and 16 of the Louisiana
Constitution of 1974} and (2) failed to present a valid alibi defense, intoederucial evidence

for the jury’s consideration, properly prepare faltrender meaningful investigation, confront his
accuser and render crucial cross-examinafiBetitioner’s ineffective assistance of counsel claims
included the following sub-claims: (1) defense counsel failed to properly cross-examine Misty
Fontenot, Jessica Miller, Deborah Hill, Dominique Hill and Pamela Wilson Adaars] (2)
defense counsel failed to object when Dominiquksthttorney, Gerard Archer, sought to prevent

Hill from asserting a Fifth Amendment privilege against self incriminafi@etitioner also argued

that the trial court erred by: (1) allowing irg@idence recordings of private telephone calls made
by Petitioner from the Jefferson Parish Correctional Céhtand (2) improperly restricting
Petitioner’s confrontation rights in hegforts to cross-examine a witn&ssln response, the State
argued that Petitioner’s claims were without m@rit.

B. Report and Recommendation Findings

On January 24, 2014, the Magistrate Judgemeoended that the petition be dismissed with

®Rec. Doc. 1.

"Rec. Doc. 1-1 at 8-16.
181d. at 17-24.

¥1d. at 10-13.

2)d. at 13-16, 22-23.
2|d. at 24-31.

2|d. at 31-36.

2 Rec. Doc. 12.



prejudice* First, the Magistrate Judge determined that the action was timely, and Petitioner had
exhausted his state court remedeNlext, she examined Petitioner’s ineffective assistance of
counsel claimg?

The Magistrate Judge addressed Petitioner'sngldhat counsel was ineffective in cross-
examining witnesses, noting Petitioner’s claims prilyaglated to his assertion “that counsel failed
to properly cross-examine numerous witnessesdi testimony that in his estimation would have
supported his account that Dominique Hill actually shot the victiffitie Magistrate Judge rejected
Petitioner’'s argument that Misty Fontenot’s testny could have established that Dominique Hill
was the shooter, if not for counsel’s “failure to push the testimony forwarded [sic] for the jury to
show that this witness saw the driver side dgar and a foot hanging out as the van drove affay.”
The Magistrate Judge found that defense counsebetthis issue with iB witness to the fullest
extent possible, particularly given her admissiat #ihe was more focused on the victim than the
vehicle.”

Next, the Magistrate Judge addressed Petitisaegument that defense counsel should have
cross-examined Jessica Miller with regard to vosm®gnition because she testified that she heard

the shooter say, “Drop your pants, and give me your cell phdiiég Magistrate Judge noted that
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Miller testified she did not recognize the voicedahe found that this testimony neither helped nor
hurt Petitionef’ She found Petitioner's contention that Jessica Miller would have identified
Dominique Hill's voice to be pure speculation, apined that defense counsel’s decision not to
cross-examine Jessica Miller on this issue falls within the realm of sound trial stfatdwy.
Magistrate Judge also rejected Petitioner’s argtitinerh defense counsel failed to properly cross-
examine Deborah Hill, finding the decision nottoss-examine the withess more vigorously falls
soundly within the realm of reasonable trial strat&gy.

The Magistrate Judge rejected Petitioner’'s argument that defense counsel was ineffective for
failing to object when Dominique Hill's attorney, Gerard Archer sought to prevent Hill from
asserting a Fifth Amendment privilege against self incriminafiBetitioner argued that by failing
to object, defense counsel allowed Archer to testincerning a state witness’ right not to testify,
and that Archer’s statement prejudiced the fafyhe Magistrate Judge noted that after Hill asserted
a Fifth Amendment privilege Archer asked to aggwh the bench, and thus the jury could not hear
or be influenced by the statement that Hill didmate any Fifth Amendment right to assert because
he pled guilty’® Further, Petitioner’s attorney was present and advocated on his behalf during the

discussions! Accordingly, the Magistrate Judge founattPetitioner had not shown that defense

311d. at 25-26.
#1d. at 26.
%31d. at 26-27.
34d. at 27.
%d. at 28-27.
%1d. at 28.
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counsel’s failure to object was deficient or that he suffered any prejudice as &result.

Next, the Magistrate Judge addressed Petitioner’'s argument that his defense counsel was
ineffective for failing to challenge the substance of Dominique Hill's testimony on
cross-examination by showing that he entereda pgreement with the State in exchange for his
testimony, and that he was motivated by his desire to save hithSéie found no reason for
defense counsel to question Hill about the existence of a plea agreement because the record indicated
that a plea agreement was never negotidte®he noted that defense counsel extensively
cross-examined Hill to challenge his credibility amdhow that he was motivated by self-intefést.
Accordingly, she found that Petitioner failed to make a showing of any deficient perforthance.

The Magistrate Judge also rejected Petitioner's argument that defense counsel was
ineffective in his cross-examitian of Pamela Wilson Adams, besauhe failed to show that her
testimony was motivated by threats of prosecution against her son, Carl WilsenMagistrate
Judge noted that Detective Keith Locascio testified that after a full investigation, the police
determined that Carl Wilson was not in the vehicle at the time of the shéfotingordingly, the
Magistrate Judge found that Petitioner could not éstathat counsel’s failure to explore the issue

on cross-examination was the result of deficientasgntation rather than a strategic choice or that

Bd.
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he was prejudiced in any manner by counsel not questioning the witness about threats of prosecution
against her soft.

The Magistrate Judge addressed Petitioner’scdioin that defense counsel was ineffective
in failing to present an alibi defen€ePetitioner argued that Carl Wilson was prepared to present
an alibi defense on his behalf, and he suggesttdi&iense counsel should have presented facts to
the jury showing that threats of proseontinfluenced Wilson to abandon this testiméhyhe
Magistrate Judge noted that defense counssigmted the testimony of Petitioner’s initial defense
counsel Hilliard Fazande, II, who testified th&flson initially agreed to provide an alibi for
Petitioner® Fazande also testified that Wilson told fierefused to sign the alibi affidavit because
he feared for his life and that the state woulaspcute both him and his mother for perjury based
on their prior statements to detectii@3he Magistrate Judge also noted that defense counsel
questioned Wilson about the alibi iss@&ccordingly, she found that Petitioner had not established
that defense counsel’'s performance was defiétent.

The Magistrate Judge addressed Petitioner's argument that defense counsel performed
deficiently by allowing him to testify in his owdefense without discussing facts which arose during

trial prior to his testimony? The Magistrate Judge noted thatrminal defendant has the right to

5 1d.
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“91d. at 31-32.
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testify on his own behalf pursuant to the Fifth, Sixth and Fourteenth Amendthantspnly the
defendant can waive that riglitShe found that Petitioner made tecision to testify, and counsel
allowing him to testify did not constitute deficient performatice.

Next, the Magistrate Judge addressed Petitioner’s contention that counsel failed to render
a meaningful investigation and properly prepare for ifletitioner argued that counsel should
have called two witnesses, Darren Shorty andjinigiend, to determine what they knew about a
note identifying the perpetratotsThe Magistrate Judge found that the detailed questioning of
witnesses at trial reflected that counsel was well-prepared, and, even if counsel could have done
more to prepare for trial, Petitioner failed tordnstrate by reasonable probability that the outcome
of trial would have been differert She noted that Petitioner failed to produce any evidence or
affidavits from either Shorty or his girlfrienestablishing that they were willing or available to
testify at trial or that their testimony would have aided his defénse.

The Magistrate Judge addressed Petitioner’s aegtithat the trial court erred in allowing
recordings of telephone calls he made to Caldd from Jefferson Parish Correctional Center into
evidence?® She found Petitioner’'s arguments that tHéedgon Parish Sheriff's Office obtained the

recordings in violation of Louisiana law and thia state court admitted the recordings in violation

31d. (citing Rock v. Arkansagt83 U.S. 44 (1987)).

541d. (citing United States v. Mullins815 F.3d 449 (5th Cir. 2002)).
1d. at 34.
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of a Louisiana statute were not cognizable on aslieview because they were matters of state
law.?* She noted that Petitioner made no allegatiorttiesadmission of the recordings deprived him
of his due process right§Further, she found that the Cowds barred from reviewing any Fourth
Amendment violation because Petitioner did not raise the claim in staté%court.

Finally, the Magistrate Judge addressed Petitioner’s claim that the trial court infringed on
his confrontation rights by restricting defeeseinsel’s cross-examination of Dominique Kill.he
Magistrate Judge found that the claim was procedurally defaulted from review in a federal
proceeding because the Louisiana Fifth Gircourt of Appeal found that the claim was
procedurally barred from review ftack of a contemporaneous objectfdiThe Magistrate Judge
noted that the contemporaneous objection rule is an independent and adequate state procedural
ground which bars federal habeas revié@he also found that Petitianeould not show cause for
his procedural default or thattundamental miscarriage of justice would result from applying the
procedural defauft.

[l. Objections
A. Petitioner’s Objections

Petitioner filed his objections to the Magistrate Judge’s Report and Recommendation on

11d. at 43.

#2|d.

®31d. at 44—46 (citingstone v. Poweld28 U.S. 465 (1976)).
51d. at 46.

1d. at 47.

% d. at 51 (citingwainright v. Sykest33 U.S. 72, 87-88 (1977).

71d. at 52-54.



February 11, 201% He objects to the MagisteJudge’s finding that counsel cross-examined Misty
Fontenot to the fullest extent possibléle argues that the Magistrate Judge “did not consider that
Ms. Fontenot's testimony alone could have createzhsonable doubt in the minds of jurors which
could have dismissed any thoughts of petitioner being the gunman in thi$’ddsedntends that
“if counsel would have honed in on what she obséimmediately after the victim’s murder, the
jury could have easily inferred that petitionestsdefendant, Dominique Hill, was the gunméan.”
Petitioner objects to the Magistrate Judge’s finding that defense counsel’s failure to cross-
examine Deborah Hill more vigorously fell soundlithin the realm of reasonable trial stratégy.
He argues that the Magistrate Judge failed to consider that Deborah Hill's only interest was
protecting her soff. He asserts that effective counsebuld have “sought to draw out this
information.”™ Petitioner also objects to the Magistrate Judge’s finding that counsel’s failure to
cross-examine Pamela Wilson Adams regarding her motivation for testifying did not constitute
deficient performancé&.He argues that the Magistrate Judge “did not consider the unlikelihood of
such a strategy, and the injustice it would senagtribute this type of deficient representation to

a strategic choice’®
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Petitioner objects to the Magistrate Judge’s finding that there was no reason to question
Dominique Hill about the existence of a pleaesggnent, arguing that Hill was originally charged
with murder and pled to a lesser chafgele also objects to the Magistrate Judge’s finding that
defense counsel’s did not perform deficiently where he “ failed to present alibi related evidence.”
He argues that “an attorney functioning abastitutional level would have seized the opportunity
to expose that the testimony, of a witness forstiage against his client, was induced by fear and
threats of prosecution against him if he dt testify to the liking of the prosecutioff.He also
objects to the Magistrate Judge’s finding that deéecounsel’s performance was not deficient where
he failed to consult with Petitioner concerning developments in the case before allowing Petitioner
to testify®° He objects to the Magistrate Judge’s firglthat defense counsel’s performance was not
deficient where he failed to conduct investigations in preparation fof'tRalally, he objects to
the Magistrate Judge’s finding that his claim related to the trial court’s restriction of cross-
examination of Dominique Hill is procedurally barf@d.
B. State’s Response

The State of Louisiana did not file a brie opposition to Petitioner’s objections despite

receiving electronic notice of the filing on February 11, 2014.

1d. at 3.
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lll. Standard of Review

A. Review of the Magistrate Judge’s Report and Recommendation

In accordance with Local Rule 73.2, this casemBsred to the Magistrate Judge to provide
a Report and Recommendation. A District Judgaymaccept, reject, or modify the recommended
disposition” of a Magistrate Judge on a dispositive mé&tt&he District Judge must “determide
novoany part of the [Report and Recommendationf ttas been propergbjected to.”A District
Court’s review is limited to plain error of pardf the report which are not properly objecteff to.
B. Standard of Review Under the AEDPA

The Antiterrorism and Effective Death Penaiigt of 1996 (“AEDPA”) limits the power of
federal courts to grant Writs éfabeas Corpusn cases where a state court has adjudicated the
petitioner’s claim on the merifs.

Under 28 U.S.C. § 2254(d)(1), a federal courstmefer to the state court’s decision as to
guestions of law and mixed questions of law &l unless it “was contrary to, or involved an
unreasonable application of clearly establishedrédd®wv, as determined by the Supreme Cofirt.”
The Supreme Court has made a distinction betwthe application of the “contrary to” and
“unreasonable application” clausé# federalhabeasourt may issue the writ under the “contrary

to” clause if the state court applies a ruleaimay that is inconsistent with governing law and

8 Fed. R. Civ. P. 72(b)(3ee als®8 U.S.C. § 636(b)(1).

8 See Douglas v. United Servs. Auto. AsghF.3d 1415, 1428-29 (5th Cir. 1996) (en basuperseded
by statute on other ground®8 U.S.C. § 636(b)(1) (extending time iie bbjections from ten to fourteen days).

8 See Hill v. Johnsqr210 F.3d 481, 485 (5th Cir. 2000).
828 U.S.C. §2254(d)(1).

8 See Bell v. Coné35 U.S. 685, 694 (2002) (citiMjilliams v. Tayloy 529 U.S. 362, 403-404, (2000)).

12



Supreme Court precedent orendical facts; a federddabeascourt may issue the writ under the
“unreasonable application” clause if the stadart unreasonably applies the governing law to the
facts of the cas®.

Under 28 U.S.C. § 2254(d)(2), factual findingsamesumed to be correct and a federal court
will give deference to the state court’s decision unless it “was based on an unreasonable
determination of the facts in light of theiédence presented in the state court proceedihg.”

IV. Law and Analysis

A. Ineffective Assistance of Trial Counsel

In his petition, Petitioner argued his trial coungas ineffective because he failed to subject
the prosecution’s case to any meaningful adveldastng, present a valid alibi defense, introduce
crucial evidence for the jury’s consideration, properly prepare for trial, render meaningful
investigation, confront his accuser and rendaciait cross-examinatiorRetitioner’s ineffective
assistance of counsel claims included the following sub-claims: (1) defense counsel failed to
properly cross-examine Misty Fontenot, JessidéeM Deborah Hill, Dominique Hill and Pamela
Wilson Adams; and (2) defense counsel failed to object when Dominique Hill’s attorney, Gerard
Archer, sought to prevent Hill from asserting a Fifth Amendment privilege against self
incrimination. The Magistrate Judge found eathPetitioner’'s claims without merit. In his
objections to the Report and Recommendation, Petiti@@sserts his claims related to the cross-

examination of Misty Fontenot, Deborah Hill,Rala Wilson Adams and Dominique Hill. He also

% 1d.

8928 U.S.C. §2254(d)(2kee also Hill v. Johnsg210 F.3d 481, 485 (5th Cir. 2000).
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reasserts his argument that counsel failed tceptedibi related evidence, consult with Petitioner
concerning developments in the case beforavatig Petitioner to testify and conduct investigations
in preparation for trial.

To succeed on an ineffective assistance of caluteim, a petitioner must demonstrate both
that counsel’s performance was deficient andttreatleficient performance prejudiced his deféhse.
If a court finds that a petitioner fails on eithettloése two prongs it maysgiose of the ineffective
assistance claim without addressing the other ptbng.

To satisfy the deficient performance prong, a petitioner must overcome a strong presumption
that the counsel’s conduct falls within a wide range of reasonable represefitagtitioner must
show that the conduct was so egregious thaitéd to meet the constitutional minimum guaranteed
by the Sixth Amendmenrit.Courts addressing this prong of the test for ineffective counsel must
consider the reasonableness of counsel’s actions in light of all the circumstances.

To prevail on the actual prejudice prong, a petitidnaist show that there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have

been different® A reasonable probability is “a probability sufficient to undermine confidence in

% Strickland v. Washingtod66 U.S. 668, 697 (1984).
11d. at 697.

92 See Crockett v. McCottef96 F.2d 787, 791 (5th Cir. 1986)attheson v. King751 F.2d 1432, 14415
Cir. 1985).

% See Styron v. Johnsa62 F.3d 438, 450 (5th Cir. 2001).
% See Strickland466 U.S. at 689.

%1d. at 694.
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the outcome *® As courts determine whether this prong iss$i@d, they must consider “the relative
role that the alleged trial errors played in the total context of [the] ffial.”

As the record shows, the state trial cound $he Louisiana Fifth Circuit Court of Appeal
identified the governing legal standard foun&tricklandand applied it to Petitioner’s ineffective
assistance of counsel claims. Because Petitioneatgphe same ineffective-assistance claims on
federalhabeascorpus review, the central question “is mitether a federal court believes the state
court’'s determination undestrickland was incorrect but whether [it] was unreasonable—a
substantially higher threshol&n addition, “because ti®tricklandstandard is a general standard,
a state court has even more latitude to reasomdrmine that a defendant has not satisfied that
standard.” Thus, this standard is considered “doubly deferentialiaireas corpuseview!* For
the reasons discussed below, Petitioner hasshotvn that the state court’s decision was
unreasonable under this doubly deferential standard.

i. Cross-Examination of Misty Fonteat, Deborah Hill, Pamela Wilson Adamsnd Dominique
Hill
“The decision whether to cross-examine a @s) and if so, how vigorously to challenge

the witness’ testimony, requires a quintesiséaxercise of professional judgment:The Supreme

%d.
97 Crockett 796 F.2d at 793.

% Knowles v. Mirzayangé56 U.S. 111, 112 (2009) (quotiBghriro v. Landrigan550 U.S. 465, 478
(2007)) (quotation marks omitted).

“d.
100 |4

11 Ford v. Cockrell 315 F.Supp.2d 831, 859 (W.D. Tex. 20G4¥d, 135 F. App’x 769 (5th Cir. 2005).
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Court has cautioned courts not to second-guesasel’'s decisions on such matters through the
distorting lens of hindsight; rather, courts mesiploy a strong presumption that counsel’s conduct
falls within a wide range of reasonable assistance and, under the circumstances, might be considered
sound trial strategif?

Petitioner objects to the Magistrate Judd@isling that counsel cross examined Misty
Fontenot, a witness to the shootitgthe fullest extent possible. He contends that defense counsel
should have “honed in” on Fontenot's obsemwasi immediately following the murder, which he
argues would have allowed the jury to easifeithat Dominique Hill was the gunman. Review of
the record shows that defense counsel questieoetgnot regarding her observations following the
shooting'® Fontenot testified that she observed a wéyitert utility vehicle driving away from the
scene, with the door ajar anfoat hanging out of the open do8t She testified that she observed
someone inside the vehicle wearing ate/Bhirt with “twists” in his haif? She stated that she was
more focused on the victim than the vehi€fd his testimony was presented to the jury, who as the
trier of fact, weighed and considered the testimony. Accordingly, the Court finds that defense
counsel effectively cross-examined Fontenot, and any failure to engage in more vigorous cross-
examination falls within a strong presumptiorrefisonable trial strategy. Further, Petitioner has

not shown that he suffered anyepdice as a result of counsel’dldfiae to more vigorously cross-

192 Strickland 466 U.S. at 689.

193 State Rec., Vol. VIl of IX, Trial Transcript at 27—29.
1%41d. at 23, 28.

1951d. at 23, 27.

161d. at 24, 28.
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examine Fontenot.

Petitioner objects to the Magistrate Judge’s finding that defense counsel’s failure to cross-
examine Deborah Hill more vigorously fell soundlyvin the realm of reasonable trial strategy. He
argues that the Magistrate Judge failed to consideDeborah Hill's only interest was protecting
her son, Dominique Hill. Review of the recohibsvs that defense counsel did question Deborah Hill
regarding the motivation for her testimofi{This testimony was presented to the jury, who as the
trier of fact, weighed and considered thetitesny. Accordingly, the Court finds that defense
counsel effectively cross-examined Deborah Hill, and any failure to engage in more vigorous cross-
examination falls within a strong presumptionredésonable trial strategy. Further, the Court finds
that Petitioner has not shown that he suffered agjygice as a result of counsel’s failure to more
vigorously cross-examine Deborah Hill.

Petitioner objects to the Magistrate Judge’s fugdihat counsel’s failure to cross-examine
Pamela Wilson Adams regarding her motivation testifying did not constitute deficient
performance. Petitioner argues that defense counsel should have questioned Adams regarding
whether her testimony was motivated by thredtprosecution against her son, Carl Wilson.
However, the record shows that Detective Keitlsascio testified that the police determined Carl
Wilson was not in the vehicle at the time of #i®oting, and the State did not bring any charges
against Wilsort?® Locascio’s testimony indicates that Adams was not motivated by threats of
prosecution against her son. Accordingly, the Court finds that defense counsel’'s failure to

cross-examine Adams regarding her motivatioridetifying falls within a strong presumption of

197 State Rec., Vol. VIII of IX, Trial Transcript at 12—14.

1%8 State Rec., Vol. VIl of IX, Trial Transcript at 136.
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reasonable trial strategy. Further, Petitioner has not demonstrated that he was prejudiced by
counsel’s failure to cross-examine Adams on this issue.

Finally, Petitioner objects to the Magistrdigdge’s finding that defense counsel was not
ineffective in his cross-examination of Dominiddid. Defense counsel extensively cross-examined
Hill to challenge his credibility and to shahat he was motivated by self-inter&8tAccordingly,
the Court finds that defense counsel effectivetyssrexamined Hill, and any failure to engage in
more vigorous cross-examination falls withirstaong presumption of reasonable trial strategy.
Further, the Court finds that Petitioner has not shown that he suffered any prejudice as a result of
counsel’s failure to more vigorously cross-examine Hill.

Uponde novareview of each of Petitioner’s arguntemegarding defense counsel’s cross-
examination of Misty Fontenot, Deborah Hill, Pamela Wilson Adams and Dominique Hill and under
the deferential standards of review mandated by the AEDPA, the Court finds Petitioner’s claims
without merit.

ii. Failure to Present Alibi Related Evidence

Petitioner objects to the Magistrate Judgifgling that his counsel did not perform
deficiently in failing to present alibi evidende his petition, Petitioner argued that Carl Wilson was
prepared to present an alibi defense on his bedradfhe suggested that defense counsel should have
presented facts to the jury that Wilson wasueficed by the threat of prosecution to abandon this
testimony. In his objections to the Report &®tommendation, Petitioner argues that “an attorney

functioning at a constitutional level would have seized the opportunity to expose that the testimony,

109 Defense counsel questioned Hill regarding the thriéereint statements he gave to the police and his
initial false story. State Rec., Vol. VIII of IX, Trial Trangut at 53-55. Defense counsel also attempted to discredit
Hill's testimony that Petitioner shot the victihd. at 46-50.

18



of a witness for the state against his client, imdsaced by fear and threats of prosecution against
him if he did not testify to the liking of the prosecution.”

As the Magistrate Judge noted, defense cdypnssented the testimony of Petitioner’s initial
defense counsel Hilliard Fazande, I, who testifteat Wilson initially agreedo provide an alibi
for Petitioner:™* Fazande also testified that Wilson tolchhie refused to sign an affidavit providing
Petitioner with an alibi becausefeared for his life and that the state would prosecute both him and
his mother for perjury based on their prior statements to detetthv@sfense counsel also
guestioned Wilson about the alibiissue. TheretbeeCourt finds that Petitioner had not established
that defense counsel’s performance was deficient. Accordingly dgoovaeview and under the
deferential standards of review mandated byAfBBPA, the Court finds Petitioner’s claim without
merit.
iii. Failure to Consult with Petitioner Before Allowing Him to Testify

Petitioner objects to the Magistrate Judgeidiing that defense counsel’s performance was
not deficient where he failed to consult withtiBener concerning developments in the case before
allowing Petitioner to testify. A criminal defendant has the right to testify on his own behalf pursuant
to the Fifth, Sixth and Fourteenth Amendmeéttsnd only the defendant can waive that right.
Petitioner made the decision to testify, and counsel allowing him to testify did not constitute

deficient performance. Further, Petitioner hasspnted no argument or evidence showing that he

10 1d. at 142-43.
11d. at 145.
12Rock v. Arkansagi83 U.S. 44 (1987).

13 United States v. Mulling815 F.3d 449, 452 (5th Cir. 2002).
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was prejudiced by counsel’s failure to consult vhitin before allowing him to testify. Accordingly,
uponde novoreview and under the deferential standards of review mandated by the AEDPA, the
Court finds Petitioner’s claim without merit.

iv. Failure to Conduct Investigations in Preparation for Trial

Petitioner objects to the Magistrate Judge’s figdhat Petitioner did not establish that his
counsel failed to render a meaningful investmaand properly prepare for trial. In his petition,
Petitioner argued that counsel should have calledaitnesses, Darren Shorty and his girlfriend,
to determine what they knew about a note identifying the perpetrators. In his objections to the
Report and Recommendation, Petitioner raises no new arguments regarding counsel’s failure to
investigate.

Petitioner has not shown that his trial counsel’s performance was deficient. Counsel’s
detailed questioning of witnesses at trial showsttikavas well-prepared for trial. Further, even if
counsel could have done more to prepare fdr ®etitioner has not shown that he was prejudiced
by his defense counsel’s performance. The Fifticu@ “has repeatedly held that complaints of
uncalled witnesses are not favored in federdleha corpus review because the presentation of
testimonial evidence is a matter of trial strategg because allegations of what a witness would
have stated are largely speculatiVé.District courts have found that where the only evidence of
a missing witness’s testimony is from the defendartt no affidavit or other evidence as to the

testimony the witness would have offered is prodjd#aims of ineffective counsel fail for lack of

114 Coleman v. Thaler716 F.3d 895, 906 (5th Cir. 2013).
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prejudice’'® Petitioner has presented no evidence shottiagMr. Shorty or his girlfriend would
have testified in a manner beneficial to his defense. Petitioner has not demonstrated that the state
court’s decision denying his claim was contr&wy or involved an unreasonable application of
clearly established federal law, as regdiby the Supreme Court. Accordingly, ugemovaeview
and under the deferential standards of reviemdated by the AEDPA, the Court finds Petitioner’s
claim without merit.
B. The Trial Court’s Restriction of Petitioner's Cross-Examination of Dominique Hill

Finally, Petitioner objects to the Magistrate Judge’s finding that he is procedurally barred
from raising the claim related to the trial court’s restriction of cross-examination of Dominique Hill.
The United States Fifth CircuitdDrt of Appeals has held thahabeas corpuslaim may not be
reviewed in federal court “if the last state court to consider that claim expressly relied on a state
ground for denial of relief that is both independerthefmerits of the federal claim and an adequate
basis for the court’s decisiont® Where a state court rejects a petitioner’s claim based on an
independent and adequate state procedural rule, “fedabmasreview is barred unless the
petitioner demonstrates either cause and prejuditteabr failure to adéss the claim will result
in a fundamental miscarriage of justicé’*To establish cause for a procedural default, there must

be something external to the petitioner, something that cannot fairly be attributed o®HRim.”

15 Combs v. United StateNo. 3:08-CV-0032 and 3:03-CR-0188, 2009 WL 2151844, at *10 (N.D. Tex.
July 10, 2009)Harris v. Director, No. 6:06-CV-490, 2009 WL 1421171, at *7 (E.D. Tex. May 20, 2009), (citing
Sayre v. Andersqr238 F.3d 631, 635-36&ircuit 2001)).

16 Finley v. Johnson243 F.3d 215, 218 (5th Cir. 2001).
7 Hughes v. Johnseri91 F.3d 607, 614 (5th Cir. 1999).

118 Johnson v. Pucketl 76 F.3d 809, 816 (5th Cir. 1999) (quotation marks omitted).
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establish a fundamental miscarriage of justigetaioner must provide the court with evidence that
would support a “colorable showing of actual innocertte.”

In this case, the state court found tRatitioner’s claim was procedurally barred under
Louisiana Code of Criminal Procedure Article 841fAbecause Petitioner failed to make a
contemporaneous objectiél. The contemporaneous objection rule is well established as an
independent and adequate state court groufitisat to procedurally bar claims frotmabeas
corpusreview!* Therefore, Petitioner’s claim is only appropriate for fedeableas corpuseview
if he demonstrates cause and prejudice or shihat, absent federal review, there will be a
fundamental miscarriage of justice. Petitionekkasgano argument as to how an external factor
caused his procedural default. Further, Petitioner makes no argument and nothing in the record
indicates that he is actually innocenttloé charges against him. Accordingly,denovareview,
the Court finds that this claim is procedurally barred from review.

C. Portions of the Report and Recommendation Not Objected To

In his petition, Petitioner argued that defense counsel should have cross-examined Jessica

Miller with regard to voice recognition because tstified that she heard the shooter say, “Drop

your pants, and give me your cell phone.” Thegtrate Judge found Petitioner’s contention that

19 Kuhlmann v. Wilsor477 U.S. 436, 454 (1986).

120 A, CoDECRIM. P. art. 841(A) (“An irregularity or error naot be availed of after verdict unless it was
objected to at the time of occurrence. A bill of exceptionsilings or orders is unnecessary. It is sufficient that a
party, at the time the ruling or order of the courhde or sought, makes known to the court the action which he
desires the court to take, or of his objectionth&action of the court, and the grounds therefor.”)

121 State v. Favorg09-1034 (La. App. 5 Cir. 6/29/10)3 So. 3d 253 State v. Favors10-1761 (La.
2/4/11);57 So. 3d 309 (Petitioner’s related writ application dénvithout assigning reasons). “Where there has
been one reasoned state judgment rejecting a fedairal, thter unexplained orders upholding that judgment or
rejecting the same claim are presumed to rest upon the same gf€intey;,’243 F.3d at 218.

122 See Wainright v. Syke$33 U.S. 72, 87-88 (1977).
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Jessica Miller would have identified Dominique Halbe pure speculation, and opined that defense
counsel’s decision not to cross-examine Jessicamdifig¢his issue falls ithin the realm of sound

trial strategy. The Magistrate Judge also rej@d®etitioner’'s argument that defense counsel was
ineffective for failing to object when DominiquelF$ attorney, Gerard Archer sought to prevent
Hill from asserting a Fifth Amendment privilege against self incrimination. Petitioner does not
object to these findings. Reviewing for plain eand finding none, the Court finds these ineffective
assistance of counsel claims without merit.

The Magistrate Judge also rejected Petitiorsgsiment that the trial court erred in allowing
evidence of recordings of telephone calls he na@arl Wilson from Jefferson Parish Correctional
Center. She found Petitioner’'s arguments thatl#feerson Parish Sheffg Office obtained the
recordings in violation of Louiana law and that the state counrattied the recordings in violation
of a Louisiana statute, were ramtgnizable on habeas review because they are matters of state law.
She found that Petitioner made no allegation treatimission of the recordings deprived him of
his due process rights. Further, she found that the Court was barred from reviewing any Fourth
Amendment violation because Petitioner had a “full and fair opportunity” to raise those claims in
state court but failed to do so. Petitioner does n@&ablp these findings. Reviewing for plain error

and finding none, the Court finds this claim without merit.
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V. Conclusion

For the reasons stated above,

IT IS HEREBY ORDERED that Petitioner’s objections aOVERRULED ;

IT IS FURTHER ORDERED that the CourtADOPTS the Magistrate Judge’s
recommendation, and Petitioner Jermain&&uors’s petition for issuance of a Writ ldabeas
Corpus pursuant to 28 U.S.C. § 2254D&NIED andDISMISSED WITH PREJUDICE .

NEW ORLEANS, LOUISIANA , this22n( day of January, 2015.

NANNETTE JO ETTE BROWN
UNITED STATES DISTRICT JUDGE
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