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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ANGELA PATERNOSTRO, ET AL. CIVIL ACTION
VERSUS NO. 13-0662
CHOICE HOTEL INTERNATONAL SERVICES CORP., SECTION "L" (5)

D/B/A/ CLARION INN AND SUITES, ET AL.

ORDER & REASONS

Before the Court are twenty preliminaryspositive motions from Defendants and Cross-
Defendants. (Rec. Docs. 148, 192, 193, 216, 251, 254, 255, 257, 259, 260, 261, 263, 264, 265,
268, 269, 270, 272, 287, 305). Having considered the parties’ memoranda and the applicable law,
the Court now issuesithOrder and Reasons.

l. BACKGROUND
A. Procedural Background

This action arises out of the alleged preseof Legionella and Pseudomonas aeruginosa
(that is, the causative agt of Legionnaires' disease) at the Clarion Inn and Suites Hotel (“the
Hotel”) in Covington, LouisianaPlaintiffs allege that Deferaaht Choice Hotels International
(“Choice”) was the franchisor of the Hotehd Defendant Century Wilshire (“CWtvas the
franchisee, owner, and operator of the Hotetidlhy, several Plaintifforought this action in
state court, both as individuals and astng heirs, alleging that on December 4, 2012,
decedent Russell Paternostro was exposed to Legionella while attending a Rotary Club meeting

at the Clarion Inn and Suites Conference Cefti@arion"). CWI removed to this Court on the

! For the sake of clarity, any reference to “CWI” ifstBrder and Reasons encompasses its sole shareholder,
Theordora Mallick, who was brought into the litigation by Choice, which filed a third party complaint against Ms.
Mallick individually, jointly, and severally. (Rec. Doc. 182).
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basis of diversity jurisdiction. H®reafter, this Court consoligat the case with several other
related cases that made similar factual allegations. Plaintiffs then filed an amended complaint
against the original Defendants and variousn&s) incorporating them class allegations,
(Rec. Doc. 94). Defendants filed amended answers (Rec. Docs. 95, 98, 110, 140, 165, 177, 179,
200). Choice also filed cross claims aga@g/l and various insurers. (Rec. Docs. 182, 183,
185, 331). CWI filed a cross claiaf its own against an insutgRec. Doc. 293). Several
insurers filed cross claims of their own. (Rec. Doc. 208, 291, 292).

The claims against the hotel manager haveady been dismissed. (Rec. Doc. 203).
Discovery commenced, primarily focused on juigidnal and coveragessues, in order to
afford the parties and the Court an opportutotgeal with the threshold issues, prior to
exploring class certificatn and the more substantive aspects of this case, such as causation and
liability. 2 There are twenty pending preliminary, disfies motions, which were considered at
oral argument on October 22, 20%1#%o put these motions in perspiee, a review of the factual
background and insurance scenarios is helpful.

1. Factual Background

Plaintiffs, also serving as puita class representatives, inckudl) surviving relatives of
the decedent, Russell Paternostro, including his widow Angela Paternostro, and his children

Robyn Ortego and Mercedes Paternostro; (2) icMewberry and Robert Newberry; (3) Marie

2 As noted in the Court’'s amended scheduling order, the isfsciass certification is not yet ripe and its resolution

must await discovery following this issuance of this oatet reasons. (Rec. Do214). Therefore, the Court denies
without prejudice all present motions which seek a rulinglass certification. The parties may re-file such motions

at a later date, if appropriate.

3 Although a motion for summary judgment on indemnity, (Rec. Doc. 255), was set for hearing on October 22, 2014,
at the request of the parties this motion will be continnighout date. The parties shall move to re-notice the

motion for submission once it is timely. The Court urgegtréies to conduct the discovery that is necessary to

decide this, and any other summary judgment motion, before moving to re-notice.
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Heeser; and (4) Jason BelétRec. Doc. 94). The named Plaif#tiallege that they suffered
injury because of negligence of Defendalbétween December 1, 2011 and January 28, 2013.
Putative class representatives allege that they reegistered guests andfovitees at the Hotel
between January 2011 and December 2012 and that Defendants’ negligence caused them
personal injuries, requiring medical treatment. Rits further allegedhat this negligence
caused or substantially contributediie death of Russell Paternostro.

According to Plaintiffs, Choice entered iradroduct Improvement Plan with CWI in
December 2010 to provide a proper dehumidificasipstem to the Hotel's hot tub and spa area.
Plaintiffs say that Choice granted continuagvers to CWI so thahe dehumidification
requirement went unsatisfied, in spite of multiplgpections. Plaintiffs also allege that Choice
and CWI failed to properly disinfect the hobtspa system with a biocide. According to
Plaintiffs, this negligent maintenance and rapien resulted in thamplified presence of
Legionella and Pseudomonas aerugmiosthe Hotel's hot tub/spa sgm and thereafter spread
through the Hotel, causing injury dunesulting damages to Plaintiffs and putative class members.
Plaintiffs allege that on January 22, 2013 Istama state public health officials warned
Defendants that hot tub samples from the Hotel demonstrated a high risk of Legionnaires
disease.

Choice and CWI deny liability, including csation. (Rec. Docs. 95, 110). Choice further
arguesijnter alia, that it was the franchisor lyrfor the Clarion Inn & Suitebrandand did not
own or operate the Hotel. It also states thaad no involvement in thuse, opening, or closing

of the hot tub/spa.

* Jason Beleto’s claim comes individually, and on behalf of his minor child Cruz Beleto.
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2. Insurance Coverage

As part of this litigéion, Plaintiffs sued various insuseof Choice and CWI, pursuant to
the Louisiana Direct Action Statute. Both primaryd excess liability insurers have been made a
part of this litigatior™. Four primary commercial liabilitinsurance policies govern here: (1)
Merchants National Insurance Company (“Merchanig’effect from June 27, 2011 to June 27,
2012; (2) Century Surety Company (“Century Surety”), in effect from June 27, 2012 to June 27,
2013; (3) Scottsdale InsuranCempany Policy -24999, in effect from June 1, 2011 to June 1,
2012 (“First Scottsdale Policy’gnd (4) Scottsdale Insurancer@many Policy -27996, in effect
from June 1, 2012 to June 1, 2013 (“Second Scottsdale Policy”).

Each primary policy is further covetéy various layers of excess policfeBhe
Merchants policy is covered, first, by arcess policy (-6925) of Allied World National
Assurance Company (“First Allied World Poligyand second, by a higher layer excess policy
of Lexington Insurance Qopany (“Lexington”).

The Century Surety policy is covered by an excess policy (-8000) of Allied World
National Assurance Company (“Second Allied World Policy”).

The First Scottsdale Policy is coveredstii by an excess policy of Ace Property &
Casualty Company (“Ace”); second, by a higlager excess policy (-06) of American
Guarantee & Liability Insurance Company (“Eifanerican Guarantee Policy”); and third, by
two higher layer excess policié®olicy -12 of the Ohio Casualty Insurance Company (“First
Ohio Casualty Policy”) and Policy -6899 of tNational Surety Corpation (“First National

Surety Policy”).

® The parties have created a helpful coverage chénesé various policies, attached at Appendix A.
® The excess policies discussed herein are in ascending order of excess coverage.
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The Second Scottsdale Policy is coveradi,fby an excess policy (-5775) of Allied
World National Assurance Company (“Allied \We Choice Policy”); second, by a higher layer
excess policy (-07) of American Guarantee & Liability Insurance Company (“Second American
Guarantee Policy”); third, by two higher layer ese@olicies: Policy -13 of the Ohio Casualty
Insurance Company (“Second Ohio Casualtydytliand Policy -3669 of the National Surety
Corporation (“Second National StyePolicy”); and fourth, by an additional excess policy of
AIG Specialty Insurance Company (formerly kmoas Chartis Specialty Insurance Company)
(“AIG™).
I. PRESENT MOTIONS

The Defendants and Cross-Defendants have filed twenty preliminary, dispositive motions
which were heard on October 22, 2014, which cagrbaped into four main requests for relief.
The first group asks this Coud either dismiss the Beletaaiins or render summary judgment
in their favor on these claims based on pretionp The second group of motions, filed by many
of the insurers who are joined as defendantgjests that they be dismissed from the action on
the grounds of policy exclusions other lack of coverage. Aitld group of motions asks this
Court to strike the class allegai®in the Plaintiffs’ complaintA final group of motions asks
for dismissal and/or summary judgment on theoss cross claims filed. The Court will address
the parties’ arguments in tufn.

A. Prescription of the Beleto Claims

In separate motions Defendants Allied NMdqRec. Doc. 148), Choice (Rec. Doc. 192),

CWI (Rec. Doc. 251), Scottsdale (Rec. Doc. 2B88tional Surety (Rec. Doc. 260), ACE (Rec.

" See supraote 3.

8 Pursuant to the Court’s amended scheduling order, numerous parties filed replies in supgpnnations. In
large part, these replies merely re-ateskthe parties’ initial arguments $npport of their motions. The Court,
therefore, will not address thesplies except where necessary.
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Doc. 264), Merchants (Rec. Doc. 268), Ohio Casualty (Rec. Doc. 272), American Guarantee
(Rec. Doc. 286), and Lexington (Rec. Doc. 305) athaethe claims of the Beleto Plaintiffs
should be dismissed as prescribed under Lowadmn. Most of the Diendants incorporate the
arguments made by Allied World in its Motion. (R&nc. 148). This action is a delictual action,
and as such is governed by a one-year ppaa period. La. Civ. Code art. 3492. Beleto’s
alleged exposure to the Legionedliad/or Pseudomonas aeruginosetéaa occurred on January
29, 2012, and they did not file suit until Decembg2013, more than a year later. The Beletos
allege in their complaint that prescription didt begin to run immediely because the hotel’s
employees endeavored to concealthuse of action, thereby triggericantra non valentem.
Allied World and the other defendants argue tlemidnise the Beleto plaintiffs did not file suit
until more than a year after the alleged injury, their claims are facially prescribed. They argue
that the principle otontra non valenterdoes not operate to suspend prescription because the
cause of action was reasonably knowable by thatgdfaias Cruz Beletdegan screaming and
developed rashes as soon as he enterdwbthtab. Choice and CWI supplement this argument,
alleging that the actions of the hotel's em@esg do not rise to the level of concealment
necessary to trigg@ontra non valenten{Rec. Doc. 192-1, Rec. Doc. 251-1).

The Beletos respond, alleging tltaintra non valentens applicable to their claim. (Rec.
Doc. 310)° They note that in their original petition, they specifically pleadtra non valentem
to avoid the running of prescription on thelaims. (No. 13-06602, Rec. Doc. 1). In their
complaint, the Beletos allege that Defendants’ eyg®, Rita Bridges, told them that the hot tub

did not contain anything but a small amount of ahke. They allege that this statement, coupled

° The Beletos make their substantive argument in Meinorandum in Opposition to Century Wilshire, Inc.’s
Motion to Dismiss for Failure to State a Claim or in the Alternative Motion for Summary Judgment. (Rec. Doc.
310). The remaining memoranda in opposition incorporate the substantive arguments from this memorandum.
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with the fact that the hotel diabt take steps to inform the B&lde that subsequent tests run on
the hot tub indicated a high risk for Legionadlad Pseudomonas aeruginosa, all of which is
sufficient to suspend the running of prescriptibhey further allege that the emergency room
physician was unable to diagnosei£Beleto’s condition when itrSt manifested, so that they
had no reason to believe that Legionaltal Pseudomonas aeruginosa were involved.
Additionally, the Beletos argue that much of jarisprudence relied on by the defendants
considered the applicability abntra non valenterat the summary judgment stage, not the
motion to dismiss stage. (Rec. Doc. 316).

B. Coverage: Motions for dismissal baed on bacteria and other policy
exclusions

Numerous insurers, both primary and excessye for dismissal based on exclusions in
the respective policies: Century Surety, MerdbaAllied World, ACE, American Guarantee,
Ohio Casualty, National Suretgnd Lexington. Most policies contaa bacteria exclusion, while
one contains a communicable disease and vircisigrn; the parties argue that Legionella and
Pseudomonas aeruginosa fall within theseustch provisions because (1) Legionella and
Pseudomonas aeruginosa are bacteria and (2}iffaioriginal complaints explicitly label
Legionella and Pseudomonas aeruginosa as batttatie. parties further argue that there are no
applicable exceptions that agpVarious parties, mainly Choe, CWI, and Plaintiffs oppose.
The Court will summarize the parties’ arguments in turn.

1. Primary Insurer — Century Surety

Primary insurer Century Surety argues that the bacteria exclusion in its policy precludes

coverage for Plaintiffs’ claims. (Rec. Doc. 26Bentury Surety argues that its policy excludes

% The court will address any exhaustion arguments separsgelynfraPart 11.D.1.
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coverage for all “bodily injury . . . arising out of, caused by, or contributed to in any way to the
existence, growth, spread, dispersal, releases@ape of any mold, fungi, lichen, virus, bacteria,
or other growing organism that has toxic, dpas, noxious, pathogenicitating or allergen
gualities or characteristics.” Century Surety assiat the bacteria cxclusion has a narrow
exception to allow coverage from “food poisoningthe insured sells or serves contaminated or
poisoned food or drink that caused the bodily inaryhe plaintiff. Century Surety argues that
there is no allegation that thedd/drink exception applse and the bacteria exclusion precludes
coverage.

Three parties respond in opposition to Century Surety’s motion: CWI (Rec. Doc. 307),
Choice (Rec. Doc. 306), and Plaintiffs (Rec. D&23). First, CWI construes Century Surety’s
position as being that Plaintifédlegedly “inhaled” or “ingest#’ the bacteria. Because those
words are not within the exclusion, coveragast apply. CWI emphasizes that Plaintiffs
reference the mist and vapor in the hotel’s aeildification system, and noting that the Centers
for Disease Control and Prevention (“CDC”)bpage on Legionella, cited by Century Surety,
lists inhalation as causing the disease. Sedowd,and Choice also argues that the food/drink
exception applies because Plaintiffs’ allegation®ive food and drink at the Hotel’s restaurant:
Gwen and Robert Newberry, for example, allege they ate lunch at the facility. (Rec. Doc.
307 at 11). Third, CWI arguesahthat Policy’s “Swimmig Pool Coverage Buy Back”
explicitly provides coverage fahe maintenance of a swimming pool, which includes a hot tub
as defined by the Louisiana Administrative Colde. Admin. Code. tit. 51, part XXIV, § 103. At
the very least, CWI argues, this ambiguity psitttwards coverage. Fourth, Plaintiffs further

argue that Century Surety’s lack of a clearmigtin of “bacteria” in tke policy, along with the



Pollution exclusion, require coverage, as ambiguitiespolicy must be construed in favor of
the insured?

Century Surety replies. (Rec. Doc. 354). leygit rebuts Plaintiffsarguments regarding
the applicability of the pollution exception.

2. Primary Insurer — Merchants

Primary insurer Merchant argues that the camizable diseases exclusion in its policy
precludes coverage for Plaintiffs’ claims. (RBoc. 268). Merchants gues that its policy
excludes coverage for any claim “arising in wholengpart, directly oindirectly out of, or
which is in any way related to any communicatilease. . .” Merchants cites the CDC and
dictionary definitions of a communicable é&se in support of its argument that the plain
meaning of a communicable d&se includes Legionella and Bdemonas aeruginosa bacteria.
Merchants also cites a Louisiana state court @dsgis v. Southwood Ltd. P’shjj2000-1124
(La. App. 4 Cir. 7/18/01); 792 So. 2d 100.

Three parties respond in opposition to Century Surety’s motion: CWI (Rec. Doc. 333),
Choice (Rec. Doc. 311), and Plaintiffs (Rec. D&24). All three parties argue that Legionella
and Pseudomonas aeruginosa are not commuaideseases, thus are not excluded from
coverage. The parties note that commicable diseases require transmis$iom persoro
person, whereas Legioneltanot spread from pewa to person, but rath&om Legionella and
Pseudomonas aerugind$&econd, Choice notes that therbteants policy provides coverage

for pollutants where bodily injury is caused bywafrom equipment used to heat the building.

1 As discussed in detail beloimfra Part 111.D.1, Plaintiffsclarified at oral argument #t they do not deny that
Legionella and Pseudomonas aerugirereabacterial agents. Rather, thegu® their arguments on the contention
that the language of the various policies is ambiguous.

12 Merchants, in its reply, disputes this intetption of a “communicable sitase.” (Rec. Doc. 361).
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Choice emphasizes that heraiRtiffs allege contaminain through the HVAC system, thus
coverage applies.

3. Excess Insurer — Allied World

Excess insurer Allied World argues that the bacteria exclusions in the First Allied World
Policy, the Second Allied World Policy, ancetAllied World ChoicePolicy all preclude
coverage? (Rec. Doc. 148). All three policies contdiacteria exclusions for bodily injury
“including, but not limited to, Losse costs or expenses relateddrising from or associated
with clean-up, remediation, containment, remowgakbatement, caused directly or indirectly, in
whole or in part, by bacteria.”lked World notes that the bacteria exclusion in the First Allied
World Policy explicitly supersedes other urlgimg coverage, while the Second and Choice
Allied World Policies are “follow form,” and applthe coverage language in their respective
underlying policies. Thus, Allied World argues, the First Allied World Policy excludes
coverage.

Allied World argues that its Second and GleoPolicies preclude coverage because of
their bacteria exclusions, nathstanding the food/drink consumption exceptions in the Second
and underlying policies. The underlying policy for the Second Allied Policy is the Century
Surety Policysee suprdart 11.B.1 — Century Surety, while the underlying policy for the Allied
Choice Policy is the Second Scottsdale Bolithe Second Scottsdale Policy excludes bodily
injury caused by (1) actual afled or threatened inhalationiagestion of (2) contact witl{3)
exposure to, (4) existence of, (&) presence of any bacteriaanwithin building or structure.

The Second Scottsdale Policy, ®econd Allied Policy and the Cemny Surety Policy contain a

consumption exception. These consumption etkaep provide coveragehere the infecting

13 Allied World also makes these exclusion arguments imdtons to dismiss the cross claims of Choice, (Rec.
Doc. 254) and Century Surety, (Rec. Doc. 257).
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bacteria is from a good for consumption. Alldtbrld argues that the Amended Complaint
contains no allegation of bacterial contantima from food or drink, thus the consumption
exceptions are inapplicable and the baatexclusions preclude coverage.
Three parties respond in opposition to AllMbrid’s motion: Choice (Rec. Doc. 246),

CWI (Rec. Doc. 332), and Plaintiffs (Rec. D886). The parties argue that bacteria not an
included definition within théllied World policies, thuss in ambiguous and should be
construed in favor of coverage. Second, the maaigue that the consumption exception applies
because Plaintiffs’ allegations involve food and drink at the Hotel's restaurant: Gwen and Robert
Newberry, for example, allege that they ate lunch at the facility. CWI further contests Allied
Word’s contention that the FirBolicy supersedesdhVierchants Policy; taer, CWI argues that
the First Policy is a follow-form policyand the Merchants Poligrovides coverag&ee supra
Part I11.B.2 — Merchants.

4, Excess Insurer — ACE

Excess insurer ACE argues that the bactercdusions in its policy preclude coverage for
Plaintiffs’ claims. (Rec. Doc. 270). ACE argueést its policy exclude coverage for bodily
injury “arising out of or in any way related tioe actual, alleged, or threatened inhalation of,
ingestion of, contact with, expoguto, existence of, or presermfeany fungi or bacteria.”

Two parties respond in opposition to AGEhotion: Choice (Rec. Doc. 334) and
Plaintiffs (Rec. Doc. 335). Choi@gues that, at this early stagehe putative @ss action suit,
it would be premature for the Cauo take judicial notice withouhedical evidence that bacteria
is the cause of Plaintiffs’ injuries. Plaintiffs argue that “bacteri@bisan included definition

within the ACE policy, thus is ambiguous anasld be construed in favor of coverage.
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5. Excess Insurer — American Guarantee

Excess insurer American Guarantee arguatttie pertinent bacteria exclusions
applicable to its follow-form paies preclude coverage for Ridiffs’ claims. (Rec. Doc. 287).
The First American Guarantee Policy is aness follow-form policy to the ACE Policy (which,
in turn, is an excess policy the First Scottsdale Policylhe Second American Guarantee
Policy is an excess follow-form policy to the &l World Choice Policy (which, in turn, is an
excess policy to the Second Scottsdale PoliBgrause both AmericaBuarantee policies are
follow-form, American Guarantee incorporatasreference the arguments of Allied World,
(Rec. Doc. 148), and ACE, (Rec. Doc. 270y the respective underlying polici€ee supra
Parts 11.B.3, 11.B.4.

Two parties respond in opposition to AGEhotion: Choice (Rec. Doc. 334) and
Plaintiffs (Rec. Doc. 338). Botbarties argue that the follow+im American Guarantee polices
provide coverage for the same reasons tleap#ities argue thatdtcorresponding underlying
policies provide coverag&ee suprdarts 11.B.3, 11.B.4. Choice fther argues that the First
American Guarantee Policy contains onFangus Liability Exclusion” and does not
specifically contain the “Fungus or Bada Exclusion” in the ACE Policy? Choice argues that
this is further evidence @mbiguous policy language.

6. Excess Insurer — Ohio Casualty

Excess insurer Ohio Casualty argues that tinéng@t bacteria exclusions applicable to
its follow-form policies preclude smrage for Plaintiffs’ claims. (Rec. Doc. 272). The First Ohio
Casualty Policy is an excess follow-formlipg to its corresponding first underlying insurance

policy: the ACE Policy. The Second Ohio Casudblicy is an excess follow-form policy to its

1 n its reply, American Guarantee digps this argument. (Rec. Doc. 360).
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corresponding first underlying insurance polittye Allied World Choice Policy. Because both
American Guarantee policies are follow-form, émnean Guarantee essentially uses the same
arguments as those of the corresponding upiderinsurers: ACE (Rec. Doc. 270), and Allied
World (Rec. Doc. 148)See suprdarts 11.B.3, 11.B.4.

Two parties respond in opposition to OhiosGalty’s motion: Choice (Rec. Doc. 334),
and Plaintiffs (Rec. Doc. 339). Both partieguwe that the follow-fan American Guarantee
polices provide coverage for the same reasioaisthe parties argue that the corresponding
underlying policies provide coveradggee suprdarts 11.B.3, 11.B.4.

7. Excess Insurer — National Surety

Excess insurer National Surety argues that the pertinent bacteria exclusions applicable
preclude coverage for Plaintiffs’ claims. (Rec.d>@60). The First Natiom&urety Policy is an
excess policy over its correspamgl first underlying insurance policy: the ACE Policy. The
Second National Surety Policyas excess policy to its corggnding first underlying insurance
policy: the Allied World Choice Policy. First, National Surety argues that its policies both
contain bacteria exclusig, which preclude coverage to “angioh or liability arising, in whole
or in part, out of, resulting from, caused by, oany way related to fungi or bacteria.” Second,
National Surety uses the saarguments as those of the cepending underlying insurers: ACE
(Rec. Doc. 270), and Allied World (Rec. Doc. 148¢e suprdarts 11.B.3, 11.B.4. National
Surety also notes that its polisistate that it has no duty to defend.

Two parties respond in opposition to NatioBarety’s motion: Choice (Rec. Doc. 334),
and Plaintiffs (Rec. Doc. 337). Both parties arthat the Ohio Casualty Polices, as follow-form

policies, provide coverage for the same reasbatthe parties argue that the corresponding

13



underlying ACE and Allied World Choe Policies provide coveraggee suprdarts 11.B.3,
11.B.4.

8. Excess Insurer - Lexington

Excess insurer Lexington argueattthe pertinent bacteria@usions applicable to its
follow-form policy preclude coverage for Plaintiffs’ claims. (Rec. Doc. 305). The Lexington
Policy is an excess follow-form policy to thest Allied World Policy. Lexington makes the
same arguments as that ofutsderlying insurer Allied World as twhy the Bacteria exclusion in
the First Allied World Policy shoulte dismissed. (Rec. Doc. 148ge suprdart 11.B.3.

Choice responds in opposition to Lexingt®motion. (Rec. Doc. 345). Choice argues
that the follow-form Lexingtomolices provide coverage for the same reasons that the
corresponding underlying policy provide covggaincorporating by reference its prior
arguments, (Rec. Docs 246 at 7-10; 358e suprdlart 11.B.3.

C. Claims Outside the Policy Period

Three insurers, Century Surety, ACE andaibgton, seek dismissal of the claims of
Plaintiffs that fall outside their Hoy periods (Rec. Docs. 263, 270, 305).

Century Surety seeks dismissal of the claihdason Beleto, indidually, and on behalf
of Cruz Beleto, which occurred on January 29-30, 20hdferethe commencement of its policy
on June 27, 2012, thus precluding aaxge. (Rec. Doc. 263). Plaintiffs concede that the Beleto
claims allegedly occurred before Century $urolicy period. (Rec. Doc. 335). Plaintiffs
contend, however, that Century Surety remaingble Defendant for “any current and future
claims” of other individuals ting within the policy period.

ACE and Lexington seeks dismissal the claoghthe Paternostro, Hesser, and Newberry

Plaintiffs, which all occurredfter the expiration of its policon June 1, 2012, thus precluding
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coverage. (Rec. Docs. 270, 305). Plaintiffs coedibat the Paternostro, Hesser, and Newberry
claims fall after the expiration of the ACE policy peridallegedly occurring in December
2012. (Rec. Doc. 335). Plaintiffs contend, howetlesit ACE remains a viable Defendant for
“any current and future claims” of othedimiduals falling withn the policy period.

D. Cross Claims

Various parties seek dismissal, or paianmary judgment, of the cross claims. (Rec.
Docs. 254, 257, 265). In addition to the argumewoted above regarding policy exclusions,
these cross claim motions fall into several categories, described below.

1. Exhaustion Limits

Allied World argues that the cross claigfsChoice and Century Surety should be
dismissed because the underlying exhaustion limits have not beéh(Ret. Docs. 254, 257).
The plain language of the Allied Wd Policies state that it halse right and duty to defend in
two circumstances: (1) where the underlying rasge has been exhawusta (2) the damages
sought would not be covered by the underlyingrasae. (Rec. Doc. 254-2 at 76, 254-3 at 86).
Under the first scenario, Allied World argues that exhaustion limits have not been met for the
corresponding, underlying insurance policies. AlMgdrld argues that this lack of exhaustion
alone entitles it to dismissal of Choice’s cross claim. Allied World further argues that the second
scenario is inapplicable because the Alliedri/®olicies are not broader than the underlying
polices. Thus, Allied World seeks dismissal of the cross claims.

Choice and Century Surety respond in otims (Rec. Docs. 314, 315). Choice adopts

by reference its opposition to Allied Worldisst motion to dismiss, (Rec. Doc. 2468ge supra

15 plaintiffs have not responded to Lexington’s arguments, but the analysis appears the same.
18 In addition to the other arguments herein, Allied World Asserts that it has not duty to Century Surety and that
Century Surety’s policy is not “excess.”
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Part 11.B.3, asserting that theatusion issue is not ripe for determination. Century Surety re-
avers its arguments in its prior motions jwdgment on the pleadings, (Rec. Docs. 263, &%),
supraPart 11.B.1;see infraPart 11.C.3. In the alternativ€entury seeks dealatory judgment
that its Policy applies only to the Policy effectperiod and that it is émled to contribution /
reimbursement costs for its alleged excess cgeeshother policies. Specifically, Century
Surety argues that plain language of the “othsurance” provision that the Century Surety
Policy is excess while the Third Allied World Pglits primary. Century Sety also argues that
the Allied World Policies araot true excess policies buthar are umbrella policies.
2. Choice’s Status as an “Additionallnsured” under the Century Surety
Policy

Century Surety argues, (Rec. Doc. 2653t the cross claim of Choice should be
dismissed because (1) “Choice Inc.” is not a ndfadditional insured under the Century Surety
Policy at issue, (2) Choice Inc.nst entitled to contractual defge and indemnity for the claims
alleged in this lawsuit against Century, angdden if Choice had claim under the Century
Surety Policy, it would be excluded under the bacteria excldéi®pecifically, Century Surety
asserts that Plaintiffs’ leigations concern the independent actions of “ChCm.” (emphasis
added), and that Choice Inc. is not an indureder the Century Surety Policy. Century Surety
also argues that it owes no contractudigaiion to Choice undeghe Choice/CWI franchise
agreement (CWI is the named insured).

Two parties respond in opposition to Cent8ryrety’s motion: CWI (Rec. Doc. 321) and
Choice (Rec. Doc. 309). First, Choice and GMdue that “Choice Inc.” was properly named as

an “additional insured” in the Century Surety Pgliand that Plaintiffs error in naming the entity

" See suprdart 11.B.2 regarding the bacteriactixsion of the Century Surety Policy.
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incorrectly as “Choice Corp.” isot a basis to deny covera@econd, they argue that the
Plaintiffs’ complaint alleges botindependent negligent of Choiaad negligence in its capacity
as a franchisor. Lastly, Choice argues that@entury Surety Policy does not unambiguously
exclude bacteria.

1. LAW AND ANALYSIS
A. Legal standard - Dismissal

Both a Rule 12(b)(6) motion to dismiss and a Rule 12(c) motion for judgment on the
pleadings are subject to the same standard of re@esat Plains Trust Co. v. Morgan Stanley
Dean Witter & Co.313 F.3d 305, 313 (5th Cir.2002). In considering a motion to dismiss under
Federal Rule of Civil Procedure 12(b)(6), a ¢@aacepts all well-pleaded facts as true, viewing
them in the light most favorable to the plaintiff.re Katrina Canal Breaches Litigd95 F.3d
191, 205 (5th Cir. 2007). A 12(b)(6) motion is “viedvwith disfavor and is rarely granted.”
Turner v. Pleasantt63 F.3d 770, 775 (5th Cir. 2011). Dissal is appropriate only if the
complaint fails to plead "enough facts to statdaam to relief that ilausible on its faceBell
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). To satisfy this standard, the complaint must
provide more than conclusions, but it "need contain detailed factual allegationSdlony Ins.
Co. v. Peachtree Constr., Ltd47 F.3d 248, 252 (5th Cir. 201Y)et, it must allege enough
facts to move the claim "across the line from conceivable to plausibiernbly 550 U.S. at
570. Determining whether the plausibility standard been met is "a contegpecific task that
requires the reviewing couid draw on its judicial experience and common semsshtroft v.
Igbal, 556 U.S. 662, 664 (2009).

As a general rule, in considering a Ru&b)(6) motion to dismiss and a Rule 12(c)

motion for judgment on the pleadings, a distrmtit must limit itself to the facts stated in the
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complaint. However, there are several exceptiorihis rule. For example, a court may also
consider documents that a defendattdiches to the motion which are referred to in the plaintiff's
complaint and central to the claims ther&ee Collins v. Morgan Stanley Dean Wit&24 F.3d
496, 498 (5th Cir. 2000). In the present matterjriearance policies aré¢tached to the motions,
and are central to the coverage claims incttmaplaints; thus, the Court will consider these
policies in resolving the present motioB&e, e.gln re Katrina Canal Breaches Litigd95 F.3d
191, 205 (5th Cir. 2007).

B. Applicable law

In this diversity case, Louisiana law govetfisinder Louisiana law, “[a]n insurance
policy is an aleatory contraatigject to the same basic interpretiules as any other contract.”
La. Civ. Code art. 1912, comment (e). “In arzahg a policy provision, #awords, often being
terms of art, must be given their teatalimeaning. When those technical words are
unambiguous and the parties' intent is clearirtberance contract will benforced as written.”
Blackburn v. Nat'l Union Fire Ins. Co. of Pittsburg?000-2668, p. 6 (La. 4/3/01); 784 So. 2d
637, 641 (citations omitted).

An insurer's duty to defend an insured is gale broader than its duty to indemnify.
Hardy v. Hartford Ins. C0.236 F.3d 287, 290 (5th Cir. 200Ljt{ng Yount v. Maisan®27
So0.2d 148, 153 (La. 1993)). “The issue of whethéability insurer has the duty to defend a
civil action against its isured is determined by applicatiohthe ‘eight-corners rule,” under
which an insurer must look to the ‘four cornerstha plaintiff's petition ad the ‘four corners' of

its policy to determine wdther it owes that dutyHenly v. Phillips Abita Lumber Ca2006-

18 Louisiana law governs here with the exceptiothefFranchise Agreement between CWI and Choice, which
explicitly states that Maryland law governs.
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1856, p. 5 (La. App. 1 Cir. 10/3/07); 971 So.2d 1104, 13468;Lamar Adver. Co. v. Cont'l Cas.
Co.,396 F.3d 654, 660 (5th Cir.2005).

With regard to insurance policy coverag®l exclusions, the Louisiana Supreme Court
provides, “[a]lthough the insured bears the burden of proving a policy of insurance affords
coverage for an incident, the insurer beaesttrden of proving the applicability of an
exclusionary clause within a policyJones v. Estate of Santiaqtf)03-1424, p. 12 (La.4/14/04);
870 So.2d 1002, 1010 (citirgperr v. Mobil Oil Corp.,2000-0947, p. 5 (La.12/19/00); 774
So0.2d 119, 124nodified on other grounds on reh@)—0947 (La.3/16/01); 782 So.2d 57&e
also Blackburn v. Nat. Union Fire Ins. Co. of PittsburgBp0-2668, p. 6 (La.4/3/01); 784 So.2d
637, 641 (“The insurer beatitse burden of proving the applicabjilof an exclusionary clause
within a policy”); La. Maint. Servs., Inc. v. CertalUnderwriters at Lloyd's of Londof16
So0.2d 1250, 1252 (La. 1993) (“The insurer has thddiuof proving that a loss comes within a
policy exclusion”); Russ, 10A Couch orsbirance 8§ 148:52 (3d ed. 2010). Furthermore,
“[p]olicy exclusions must be clearly stated. Aambiguity in an insurance policy's exclusions is
construed to afford coveragd.a. Maint. Servs.616 So.2d at 1252ge also Yount v. Maisano,
627 So.2d 148, 151 (La. 1993) (“Any ambiguity inexclusion should be narrowly construed in
favor of coverage”)see also United Fire & Cas. Co. v. Hixson Brd&3 F.3d 283, 285 (5th
Cir. 2006) (“If any facts alleged in the p@in support a claim for wbh coverage is not

unambiguously excluded, the insureust defend the insured.”).

C. Prescription

Under Louisiana law, delictual actions aréjeat to a prescripte period of one year.

La. Civ. Code art. 3492. This period stadsun as soon as damage is sustaitted.ouisiana
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courts have, however, recognized the doctrineoatra non valentenm order to mitigate the
occasional harshness of prescriptive statitesger Co. v. L.G. Barcus & Sons, 1nd3,804, p.
4 (La. App. 2 Cir. 1/14/09); 2 So. 3d 1163, 11d®ke doctrine works to suspend prescription
“when a cause of action is n@asonably knowable by the plafheven though his ignorance is
not induced by the defendantd. Louisiana courts applgontra non valentenm four
circumstances:

(1) where there was some legal cawbéch prevented theourts or their

officers from taking cognizance of or awion the plaintiff's action; (2) where

there was some condition coupled witle contract or@nnected with the

proceedings which prevented the creditom suing or acting; (3) where the

debtor himself has done soraet effectually to prevent the creditor from availing

himself of his cause of action; and (4)evl the cause of action is not known or

reasonably knowable by the plaintiff, edough this ignorance is not induced

by the defendant.

Carter v. Haygood2004-0646, p. 11-12 (La. 1/19/05); 892 So. 2d 1261, 1268.

In determining whether prescription has @&drto run, the court will look at the
reasonableness of the piaif's action or inactionIn re Medical Review Panel of Howarsl73
So. 2d 472 (La. 1991Fontra non valenterthas been held to encompass situations where an
innocent plaintiff has been lulled into a couadenaction in the enforcement of his right by
reason of some concealment or fraudulent congluthe part of the defendant, or because of his
failure to perform some legal yuwhereby plaintiff has been gein ignorance of his right.”
Carter, 2004-0646, p. 12; 892 So. 2d at 1269.

Here, the Beleto Plaintiffs have alleged fanttheir complaint sufficient to indicate that
it is at least plausible thabntra non valentens applicable in this case under the third and
fourth circumstances. Because these motionbeirg) considered under Federal Rule of Civil

Procedure 12(b)(6), the Court must accept all-pielhded facts as true, viewing them in the

light most favorable to the plaintiffn re Katrina Canal Breaches Litigd95 F.3d 191, 205 (5th
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Cir. 2011). The Beleto Plaintiffsllege that the statememSRita Bridges, Defendant’s
employee, that the hot tub contained nothing bldrgte lulled them into not investigating and
thus prevented them from availingethselves of their causes of acti®eeCarter, 2004-0646,

p. 11-12; 892 So. 2d at 1268. They further allegettiteaexact cause of Cruz Beleto’'s symptoms
could not be determined when those symptapeared, without additional information known
to Defendants, thereby suggesgtithat “the cause of actigwas] not known or reasonably
knowable by the plaintiff.1d. These facts, accepted as true for the purposes of these 12(b)
motions, indicate that it is at least plausible thaeéasonable jury could find that the Plaintiffs
did not know of their cause of action, and ttiegir inaction was reasable. Although further
discovery might prove that it was unreasonablaHerBeletos to delay filing suit, dismissal of
the Beleto claims on prescription grounds is inappropriate at this time.

D. Coverage
1. Bacteria Exclusions

As a preliminary matter, the Court must first determine whether Legionella and
Pseudomonas aeruginosa constitute “bacteridiinvihe meaning of the governing policy
exclusions. This question, howeyer not materially disputedt oral argument, Plaintiffs
acknowledged that Legionella and Pseudomonagjamrsa are indeed bacial agents. Since
the parties agree on this issaad it is grounded in fact as eapied in the various parties’
briefs, the Court concludes that Legionelled Pseudomonas aeruginosa constitute bacteria
within the meaning of the respective polici€be instant issue of coverage, then, turns on
several factors: (1) whether there is any ambiguity over the scope of the bacteria exclusions in
the various policies; and (2) whether any poksgeptions or “buy backgirovide coverage in

spite of the bacteria exclusions. The QGautl address these questions in turn.
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a) Bacteria exclusions in the governing policies

In this insurance dispute, the Court bediasnalysis with the language of the governing
policy documents. Here, the various motionditmiss on issues abverage involve both
primary and excess insureBeesupraPart I1.B;infra Appendix A. Many of the excess insurers
are follow-form policies. Effectively, thefur policies govern on thissue of bacteria
exclusions:’

Century Surety Policy

Exclusion for bodily injury arising out of, caused bgy contributed to in any
way to the existence, growth, spread, disgl, release, oescape of any mold,
fungi, lichen, virusbacteria, or other growing organism that has toxic,
hazardous, noxious, pathogenic, irtiteg or allergen qualities or
characteristics. (emphasis added) (Rec. Doc. 263-2 at 48).

Follow-Form policy adoption of the Century Surety Policy:
- Second Allied Policy (SeeRec. Doc. 148).

Second Scottsdale Policy

Exclusion for bodily injury twhich would not have occurred, in whole or in part,
but for the actual, alleged or threatenihalation of, ingestin of, contact with,
exposure to, existence of, or presence of, any ‘fundiacteria on or within a
building or structure, including its contents, regardless of whether any other
cause, event, material or product contriéditconcurrently or in any sequence to
such injury or damagé(emphasis added) (Rec. Doc. 148-7 at 42).

¥ The Court is not persuaded by CWI's argument thafibst Allied Policy is a follow-form policy to the
Merchants Policy. Although CWI is correct that genertily First Allied Policy follows the form of the Merchants
Policy, (SeeRec. Doc. 148-2 at 25), the bacteria exclugiotihe First Allied Policy explicitly supersedes any
coverage provided under the Merchants Polsge Chicago Property Interests LLC v. Broussafif8-526 (La.

App. 5th Cir. 01/13/09), 8 So. 3d 42, 50 (holding that the more specific language suramee policy governs

over more general language). As to the bacteria exclusion, then, the First Allied Policy does not follow the form of
the Merchants Policy. To reason otherwise would be to render the bacteria exclusian;sankiseding”

language, superfluous. By way of comparison, this supegsedture of the First Allied Policy’s bacteria exclusion
directly contrasts with those in the Second Allied Bodind the Choice Allied World Policy, the latter of which
explicitly provide that their bacteria exclusions “shafl apply” and in such circumstances coverage are follow-
form.

20 Scottsdale has not filed a motion to dismiss based on its policy language. However, a numbesafetrsawith
follow-form policies to the Second Scottsdale Policy havd fil®tions to dismiss, thus requiring an analysis of the
Second Scottsdale Policy.
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Follow-Form policy adoption of the Second Scottsdale Policy:
- Allied Choice Policy(SeeRec. Doc. 148).

o Follow-form policy adoption othe Allied Choice Policy:
Second American Guarantee Policy(SeeRec. Doc. 287).

o Follow-form policy adoption othe Allied Choice Policy:
Second Ohio Casualty Policy(SeeRec. Doc. 272).

o Follow-form policy adoption othe Allied Choice Policy:
Second National Surety Policy(SeeRec. Doc. 260).

First Allied Policy

Exclusion for bodily injury taused directly or indirectlyin whole or in part, by
bacteria.” (emphasis added) (Rec. Doc. 148-2 at 14).

Follow-Form policy adoption of the First Allied Policy:
- Lexington Policy. (SeeRec. Doc. 305).

ACE Policy

Exclusion for bodily injury arising out of or in any way related to the actual,
alleged, or threatened inhalation ofigestion of, contact with, exposure to,
existence of, or presence of, any fungbacteria, regardless of whether any
other cause, event, material or product contributed concurrently or in any
sequence to ‘bodily injury’ . ..” (emphasis added). (Rec. Doc. 270-3 at 16).

Follow-Form policy adoption of the ACE Policy:
- First American Guarantee Policy. (SeeRec. Doc. 287).

- First Ohio Casualty Policy. (SeeRec. Doc. 272-2 at 8).
- First National Surety Policy. (SeeRec. Doc. 260-2 at 5).

b) Unambiguity of the scope of the bacteria exclusions

Having found that Legionella and Pseudon®aaruginosa constitute bacteria, the Court
must next assess whether the bacteria exslasare ambiguous such that the duty to defend
applies. Plaintiffs, Choice, and CWI have seleemtral arguments in favor of ambiguity: (1)

“bacteria” is undefined in the governing policié®) the bacteria exclimns overlap with the
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pollution exclusions in several policies, thresdering those exclusis ambiguous; and (3) the
policies must be read as a whole, includirg akther exclusions, exceptions, and buy backs.

The policies governed by the First Allied Pgligche “First Allied Policy Group”) and the
policies governed by the ACE Policy (the “A®®licy Group”) do not imjicate any exceptions
to the exclusions or buy backhus, the question for these PgliGroups is simply whether the
language of the respeatigoverning policy exclusions is ambiguous.

Upon assessment of this question, the Courtlades that the bacteria exclusions of the
First Allied Policy and the ACE Policy unambiguoushclude coverage. It is undisputed that
Legionella and Pseudomonas aerugmosnstitute bacteria. The broadly worded exclusions in
both the First Allied Policy and ¢hACE Policy apply to bodily injury of the type alleged in this
litigation. The allegations here are that baatpresent at the Hdteaused a bodily injury
through contact, exposure, inhalati@nd/or ingestion. These akdions fall well within the
provisions of the bacteria exclusions of the First Allied Policy and the ACE Policy. Itis
immaterial that bacteria is undefined, pararly where it is undiputed Legionella and
Pseudomonas aeruginosa constitute bacteriss, The First Allied Policy Group and the ACE
Policy Group unambiguously exclude coveragelieralleged injuries, and it is appropriate to
issue a declaratory judgmensposing of the claims based on the policies in these Policy
Groups. As ACE and Lexington have no other policies involved in this litigation, dismissal is
appropriate for these two parties.

Now turning to the significance of the totalllption exclusions in several policies: the
mere fact that two of the governing policid® First Allied Policy and the Century Surety
Policies, have pollution exclusions does noider the bacteria exceptions ineffective, as

Plaintiffs urge. One unambiguously worded bdatexclusion, as explagd herein, suffices to
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exclude coverage as long as there are nacgiy exceptions or buy backs. Moreover, under
Louisiana law, Legionella and &sdomonas aeruginosa bacteriandbqualify as “pollutants”
within the meaning athese exclusions. IDoerr v. Mobil Oil Corporation2000-0947; 774
So0.2d 119 (La. 12/19/00), the Louisiana SupremerOvas presented with the issue of whether
a total pollution exclusion in a commercial liily insurance policy wa triggered by claims
alleging water contamination caused by discharge from an oil refinery. The exclusion at issue
there was similar to this case, excluding frooverage “any injuryhat ‘would not have
occurred in whole or part butrfthe actual, alleged or threatergidcharge, dispersal, seepage,
migration, release or escape’ olydsolid, liquid, gaseous, or theringitant or contaminant’ at
any time.”ld. at 124. The Court found this provisiorowd lead to absurd consequences if
enforced as written since it could be reaéxolude any injury fsm a pollutant and/or
contaminant-from a release of toxic gases bgraglomerate chemical plant to a slip-and-fall on
spilled gasoline at eorner service statiotd. Based thereon, the Court found,

[T]hat the total pollution exclusion wasitieer designed nor intended to be read

strictly to exclude coverader all interactions with irritants or contaminants of

any kind. Instead, we find that is appropriate to @nstrue a pollution exclusion

clause in light of its general purpgawvhich is to exclude coverage for

environmental pollution, and under suckenpretation, the aluse will not be

applied *841 to all contact with substantleat may be classified as pollutants.’”

Id. at 135 (internal citation omitted).
The Court went on to create a set of considerations for determining “[tlhe applicability of a total
pollution exclusion in any given caséd. These considerations are as follows:

(1) Whether the insured is a ‘pollutevithin the meaning of the exclusion;

(2) Whether the injury-causing substanca ipollutant’ within the meaning of

the exclusion; and

(3) Whether there was a ‘discharge, dispérseepage, migration, release, or
escape’ of a pollutant by the insdreithin the meaimg of the policyld.

25



In discussing the second prong of what constitutes a “pollutant” within the meaning of

the exclusion, the Louisiana Supreme Court stated that
[T]he determination of whether the injury-causing substance is a ‘pollutant’ is
also a fact-based conclusion that shardompass a wide variety of factors. As
pointed out above, there are a varietgubstances that could fall within the
broad definition of irritants and contamants as provided in this policy. For
example, under pollution exciesis similar to the one #&sue here, courts have
found ‘pollutant’ to include everythinijom asbestos, carbon monoxide, gasoline,
lead paint, and some pesticides; on theeohand, some courts have found that
‘pollutants’ do not include muriatic aGistyrene resins, and other forms of
pesticide. Consequently, when making thetermination, the trier of fact should
consider the nature of the injury-causindpstance, its typical usage, the quantity
of the discharge, whether the substanes being used for its intended purpose
when the injury took place, whether théstance is one that would be viewed as
a pollutant as the term is generally ursdeod, and any other factor the trier of

fact deems relevant to that conclusiboerr, 2000-0947, at p. 26; 774 So.2d at
135.

The total pollution exclusions in these coarmal liability insurance policies define
pollutant in essentially the same way: “aolid liquid, gaseous or thermal irritant or
contaminant, including smoke, vapor, soot, funaeg]s, alkalis, chemicals, and waste.” (Rec.
Doc. 148-2 at 97; Rec. Doc. 263-2 at 35. Likewtbe provisions exclude coverage for harm
arising out of the actual, allegedtbreatened discharge, dispersal, seepage, migration, release or
escape of pollutants. (Rec. Doc. 148-2 at 84; Rec. 263-2 at 43). Based on this language, and
Doerr, the Court concludes that the bactémgionella and Pseudomonas aeruginosa do not
qualify as pollutants. The nature of these miabbhgents are bacteria, not pollutants as is
“generally understood.3ee Doerr2000-0947, at p. 26; 774 So.2d at 135. These bacteria are
significantly different than a typal environmental pollutant arsde also distinguishable from
other common “pollutants” such as asbestoya@amonoxide, gasoline, and lead paint. Nor are
these bacteria “typically uséth the same manner with which the previously discussed

pollutants are used by a “polluter.” Rather, theseteria are simply microorganisms existing in

26



a natural environment. Finally, they do not ds@e, dispersal, seepage, migration in the
manner that a typical pollutant does. For éhe=asons, Legionella and Pseudomonas aeruginosa
do not qualify as pollutants, and there is ndmuous overlap betweenelbacteria exclusions

and the pollution exclusions.

C) Exceptions and buy backs

The policies governed by the Century Surety Policy (the “Century Surety Policy Group”)
and the policies governed by the Second Scdédelalicy (the “Second Scottsdale Policy
Group”) contain various exclusnary exceptions and specificlipy endorsements which “buy
back” previously excluded coverage. Regardt#sshether the bacteria exclusions in these
Policy Groups are unambiguous, the Court ndeseérmine whether these exceptions and buy
backs point towards coverage, thomplicating the duty to defend.

First, the Century Sure®olicy Group and ScottsdaRolicy Group both contain
governing consumption exceptions. Although the lagguaaries slightly for these exceptions,
the Court’s analysis is the same. The SeconttStale Policy, for example, provides coverage
for “bacteria that are, are on, or are @améd in, a good or produmtended for bodily
consumption.” In another case invalgian alleged Legionella outbredationwide Mut. Fire
Ins. Co. v. Dillard House, Inc651 F. Supp. 2d 1367, 1379 (N.D. Ga. 2009), the district court
analyzed this same policy language and grasw@tmary judgment, rulinthat the insurer has a
duty to defend under the consumption except8pecifically, the ourt found that it was
reasonable that hot tub watewutsbfall within a consumption eeption with language identical
to the Second Scottsdale Polity. Notably, the Court indicateddhthe relevant question was
whether multiple reasonable interpretations existed, regardless of the Court’s position on the

“best” interpretatin of the provisionSee idat 1377-79.
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The Court finddDillard persuasive, more so considerthgt before the Court are 12(b),
and not summary judgment, motions. And beythalpolicy language, the allegations here
further point towards applicabilityf the consumption exceptioriEhe parties do not dispute that
Plaintiff Gwen Newbery alleged imer original complaint that she ate lunch at the Hotel and was
exposed to Legionella at the téb Viewing the pleadings itihe light most favorable to
Plaintiffs, for the purposes of the instant 12¢mtions, it is plausie that Ms. Newberry
acquired Legionnaires' disease tigh consumption of a good attRlotel. In such a situation,
coverage would apply.

Second, the “Swimming Pool Coverage Bugck’ in the Century Surety Policy also
implicates the duty to defend. The SwimmirgpPBuy Back provides coverage for bodily
injury arising out of “ownership, operation, maimémce, existence, or use of a swimming pool.”
(Rec. Doc. 263-2 at 52). The allegations here albegkly injury arising out of the use of the hot
tub/spa, which is considered part of a “swimgpool” under the Louisiana Sanitary Code. La.
Admin. Code. tit. 51, part XXIV, 8§ 103. Signifioty, Plaintiffs’ allegations make several
specific references to Defendami€gligence in maintaining thgool system. (Rec. Doc. 94 at 1
25, 27). The injuries, as alleged, would plausibly invoke coverage under the Swimming Pool Buy
Back. Although, at oral argument, Century Syi@rgued that the Swimming Pool Buy Back
does not overcome the applicableteaia exception, this argumestnot convincing in light of
the fact that the geific Buy Back endorsemeekplicitly modifies theother general terms of the
insurance policy. And, as CWI points out, the Buy Back modificatvas added at a later date
than the bacteria exddion, thus control$See Farr v. Pacific Mut. Life Ins. GR00 So. 865, 867
(La. 1941) (holding that the lashdorsement on an insurance ppliontrols). Finally, even if

the Buy Back were to be viewed as conflictingivihe bacteria exclusig the ambiguity created
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by the arguably conflicting provisisrfurther implicates the duty ttefend at this stage in the
litigation.

Accordingly, at this stage, a duty to defapplies, and a 12(b) dismissal of the Century
Surety Policy Group and Scottsdale Policy Group would be inappropriate.

2. Communicable disease exclusion

The Merchants Policy contains a “comnuable disease” exclusion with language
similar to that the of variousaoteria exclusions, excluding coverdgesing in whole or in part,
directly or indirectly out of, or which is img way related to any communicable disease. . .”
(Rec. Doc. 268). Unlike the issue of bacteria, a term which encompasses Legionella and
Pseudomonas aeruginosa, as materially agreéuelpyarties, the pées vigorously dispute
whether Legionella and Pseudomonas aerugin@secanmunicable diseases. Essentially, the
parties dispute whether a communicable diseas# beutransmitted from a person, or whether it
can be transmitted from an inanimate environnseich as a hot tub, HVAC system, or air/water
supply.

In determining whether a 12(b) dismissahppropriate under such circumstances, the
Court is mindful that the insurer bears the burdieproving the applicability of an exclusionary
clause within the governing insurance poli§ge United Fire & Cas. Co453 F.3d at 285
(explaining that if coverage i®t unambiguously excluded, tmsurer has a duty to defend);
Jones2003-1424, p. 12 (La.4/14/04). Here, Merchéwats not unambiguously demonstrated the
applicability of its communicable disease exclusion. It is plagsi#t the contentions of CWI,
Choice, and Plaintiffs may well m®rrect, and discovery may eveally reveal that Legionella

and Pseudomonas aeruginosa are not communicaelgses. Nor is it clear whether the injuries
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alleged would fall within the exclusion. At thesirly stage, a 12(b) dismissal on Merchant’s
communicable disease exclusion would be inappropfiate.

E. Claims Outside the Policy Period

First, it is undisputed that the Paternoskiesser, and Newberry claims fall outside the
ACE and Lexington policy periodsSéeRec. Docs270, 305)supraPart 11.B.4. Even so, since
the Court has found that the ACE and Lexindg®aticies exclude coverage, thus warranting
dismissal of those parties from this litigatisapraPart I11.D.1.b, the Court need not further
address the issue of claims fadjioutside those policy periods.

Second, it is undisputed thattBeleto claims fall outside the Century Surety Policy
period. SeeRec. Docs263, 270, 305)supraPart I1.B.4. Even so, thearties essentially agree
that regardless of this facthwerage under such policies maylstpply for future putative class
members. Since the named Plaintiffs in this gresently serve as putative class representatives,
and the issue of class certifiaatiis premature, it would not lag@propriate to dismiss insurers
from this suit on the basis thegrtain claims are outside thelipg period. If discovery were to
eventually indicate that class certificatiorpreper, claims of class members would include
injuries within a whole spectrum of dates. Ingi#fncy and confusion wodllensue if this Court
would have previously granted the unwarrardistinissal of insurers from this litigation.
Therefore, although the Court fintdgat (1) the Beleto clainfall outside the Century Surety

Policy period and (2) the Paternostro, Hessed, Newberry claims fall outside the ACE and

%L Moreover, the case cited by Merchartexis v. Southwood Ltd. P’shiplexis v. Southwood Ltd.
P’ship., 2000-1124 at pp. 1, 3 (La. App. 4 Cir. 7/18/01); 792 So. 2d 100, 100, 102, does not answer the fuestion o
whether Legionella and Pseudomonas aeruginosa constitute communicable diseases within the meaning of the
Merchants Policy. Ratheflexisanalyzes — at the summary judgmstiaige — whether a communicable disease
exception applies to sewage contaminatidn.

30



Lexington Policy periods, the Cduronetheless declines to dissithese insurers from the
litigation on this basis.

F. Cross Claims
1. Exhaustion limits

One of Allied World’s arguments for dismisssithat its excess policies do not create a
duty to defend because exhaustion limits hastebeen met. (Rec. Docs. 254, 257). However,
Louisiana law is clear that tlirity to defend extends to both the primary and excess insurer. In
American Home Assurance Company v. CzsarnitdukiLouisiana Suprent@ourt held that the
duty to defend extends bmththe primary and excess insurer, as long aaltkgationsin the
petition for damages do not unhiguously exclude coveraggee230 So. 2d 253, 269-70 (La.
1969) (emphasis addedee alSANSURANCELAW AND PRACTICE, 88 211, 214 in 15&uUISIANA
CiviL LAW TREATISE (2d ed. 1996). Significantly, the court@zsarnieckfocused on the
allegations in the petition, regardless ofetiter the occurrence fell outside the scope of
coverageSee230 So. 2d at 269-70. This duty to defenehipansive enough that “subsequent
cases have established thahi petition states any claimthin the policy’s coverage, the
insurer is obligated to defend the entire lawsawen the claims that fall outside the policy’s
coverage.22 INSURANCELAW AND PRACTICE, § 211, in 15 bUISIANA CiviL LAW TREATISE.

In light of this governing lawthere is a duty to defend hdog Allied World, even if the

exhaustion limits have not yet been met in itBdies. This is particurly so here where the

22|n spite of theCzsarnieckiule, if undisputed facts eventually disprove the factual allegations in a complaint and
unambiguously demonstrate lack of coverage, an insurer could terminate its duty to defend. Masepydained,
supraPart 111.B, the duty to defend is distinct from the dtgyndemnify. If the resolution of the merits reveals no
liability for the defendant, there is no duty to indemnifiiis discussion also touches upon one of Century Surety’s
arguments in support of its cross claims for declaratory judgment: that it is entitled to contribution / reimbursement
costs and that its Policy only applies to the effective peréod. (Rec. Docs. 263, 265). Again, as discussed herein,
the duty to defend is broad, and falls upon Centurgtguregardless of whether it eventually has a duty to

indemnify. The question of indemnification, including liability for damages in the appropriate time period, is a
matter that the Court will not decide at this early stage in the litigation.
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policy language of the Allied Wia Policies does not unambiguously exclude coverage in light
of the factual allegations made in the complaag suprdart I11.D.2. Allied World’s right to
defend provision is written in the disjunctivad only one of the prongs requires exhaustion:
[1] “the total applicable limits of $eduled Underlying Insurance have been
exhausted by payment of Loss to which fidicy applies and the total applicable
limits of Other Insurance have been exhaustedi2] the damages sought because
of Bodily Injury, . . . would not be covered by Scheduled Underlying Insurance or
any applicable Other Insurance, even if the total applicable limits of either the
Scheduled Underlying Insurance or applcable Other Insurance had not been
exhausted by the payment of Loss.” (Rec. Docs. 254-2 at 76, 254-3 at 86)
(emphasis added).
Under the second prong, Allied World has a dutgdééend when “the damages sought” are not
covered by the underlying insurance policy. (R&ocs. 254-2 at 76, 254-3 at 86). As explained
above, the allegations in the complaint may oy mat fall within the scope of the Second Allied
Policy and the Allied Choice Policy; it is nottydear at this earlgtage in litigationSee United
Fire & Cas. C0.453 F.3d at 285 (explaining thatcibverage is not unambiguously excluded,
then the insurer has a duty to defer@sarniecki230 So. 2d 253, 269-70 (La. 1968¢¢ also
Jones2003-1424, p. 12 (La.4/14/04). As such, Allied World has not unambiguously
demonstrated that it has no duty to defend undeleiisnse provisions. Allied World presently
has a duty to defend. While dsery might ultimately yield iformation requiring a different
conclusion as to the duty to defend, a #tage dismissal on these grounds would be
inappropriate.

2. Choice’s status as an “additionainsured” under the Century Surety
Policy

Century Surety’s arguments in its motiordiemiss the cross claims of Choice are not

persuasive. Essentially, Centuryr&ly is asking that the Cdumot recognize Choice as an
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“additional insured” under the Century Sur@licy in contravention to the Policy’s plain
language. The Court will not deny coverage merely because Plaintiffs seemingly mislabeled
Choice as “Choice Corp.” instead of “Choice.IlnNor is the Court persuaded by Century
Surety’s argument that Plaintifflse making claims against Chomely for its independent
negligence. Rather, the language in the amendetplaint is replete with allegations that
Choice was negligent both in itsdi@pendent actions as well asatdions as franchisor. As such,
the complaint alleges negligence of Choice, hotis independent and vicarious capacities. The
Court will not, therefore, dismiss Choiseiross claims against Century Suréty.

V. CONCLUSION

Based on the foregoing,

IT IS ORDERED thatAllied World’s motion to dismiss and strike, (Rec. Doc. 148), is
GRANTED IN PART insomuch as the First Allied Policipes not cover hinjuries that
allegedly occurred durinigs Policy Period, and ©THERWISE DENIED ;

IT IS FURTHER ORDERED thatChoice’s motion to dismiss, (Rec. Doc. 192), is
DENIED;

IT IS FURTHER ORDERED thatChoice’s motion for partial summary judgment on
prescription, (Rec. Doc. 193), BENIED;

IT IS FURTHER ORDERED thatChoice’s motion for partial summary judgment on
class claims, (Rec. Doc. 216)D&ENIED;

IT IS FURTHER ORDERED thatCW!I's motion to dismiss, (Rec. Doc. 251), is

DENIED;

% A discussion on the bacteria exclusion is discussedaPart 111.D.1.

33



IT IS FURTHER ORDERED thatAllied World’s motion to dismiss cross-claims, (Rec.
Doc. 254), iDENIED;

IT IS FURTHER ORDERED thatCWI's motion for partial summary judgment on
indemnity, (Rec. Doc. 255), SONTINUED WITHOUT DATE and the parties shall move to
re-notice this motion forudomission when appropriate;

IT IS FURTHER ORDERED thatAllied World’s motion to dismiss cross-claims, (Rec.
Doc. 257), iDENIED;

IT IS FURTHER ORDERED thatScottsdale’s motion to dismiss, (Rec. Doc. 259), is
DENIED;

IT IS FURTHER ORDERED thatNational Surety’s motion to dismiss and strike, (Rec.
Doc. 260), iISGRANTED IN PART insomuch as the First National Surety Policy does not cover
the injuries that allegedly occed during its Policy Period, and@ITHERWISE DENIED ;

IT IS FURTHER ORDERED thatScottsdale’s motion to strike, (Rec. Doc. 261), is
DENIED;

IT IS FURTHER ORDERED thatCentury Surety’s motion for judgment on the
pleadings and to strike, (Rec. Doc. 263DENIED;

IT IS FURTHER ORDERED thatACE’s motion to dismissn grounds of prescription,
(Rec. Doc. 264), IDENIED;

IT IS FURTHER ORDERED thatCentury Surety’s motion for judgment on the
pleadings, (Rec. Doc. 265),ENIED;

IT IS FURTHER ORDERED thatMerchant’s motion to dismiss, (Rec. Doc. 268), is

DENIED;
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IT IS FURTHER ORDERED thatMerchant’s motion to strike, (Rec. Doc. 269), is
DENIED;

IT IS FURTHER ORDERED thatACE’s motion to dismiss for failure to state a claim,
(Rec. Doc. 270), iSRANTED;

IT IS FURTHER ORDERED thatOhio Casualty’s motion to dismiss, (Rec. Doc. 272),
iIs GRANTED IN PART insomuch as the First Ohio CasudMylicy does notaver the injuries
that allegedly occurred during its Policy Period, am@THERWISE DENIED ;

IT IS FURTHER ORDERED thatAmerican Guarantee’s rtion for judgment on the
pleadings, (Rec. Doc. 287),GRANTED IN PART insomuch as the First American Guarantee
Policy does not cover the injes that allegedly occurretliring its Policy Period, and is
OTHERWISE DENIED ;

IT IS FURTHER ORDERED thatLexington’s motion to dismiss for failure to state a
claim, (Rec. Doc. 305), GRANTED.

New Orleans, Louisiana, thigith day of November, 2014.

e & llor

UNITED STATES DISTRICT JUDGE
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Appendix A

Coverage Chart: Century Wilshire, Inc.
Paternostro v. Century Wilshire, Inc. et al., No. 13-662 (E.D. La.)

Lexington Insurance Company
Policy No. 013136557
Policy Limits: SSMM occurrence / annual agg.
Excess of: S12MM

T

Allied World National Assurance Co.
Policy No. 0305-6925
Policy Limits: S10MM occurrence / gen. agg.
Excess of: S2MM

~

J

T

Policy No. CMP | 010167
Policy Limits: S1MM occurrence /
S2MM aggregate.

PRIMARY: Merchants National Insurance Co.

POLICY PERIOD 6/27/11 - 6/27/12

|
|
|
|

/

"l

Allied World National Assurance Co.
Policy No. 0306-8000
Policy Limits: S10MM occurrence / gen. agg.
Excess of: S2MM

\

)

T

PRIMARY: Century Surety Company
Policy No. CCP 772319
Policy Limits: S1MM occurrence /
S2MM aggregate

POLICY PERIOD 6/27/12 - 6/27/13
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Coverage Chart: Choice Hotés International, Inc.
Paternostro v. Century Wilshire, Inc. et al., No. 13-662 (E.D. La.)

f The Ohio Casualty \ / National Surety \

Insurance Co. Corporation
Policy No. ECO (12) Policy No. SHX-000-
53777634 5752-6899
Policy Limits: S25MM Policy Limits: S$25MM

Excess of: $52MM Excess of: $52MM

/fk

a )

AIG Specialty Insurance Co.
(formerly known as Chartis Specialty Ins. Co.)
Policy No. PLC 154505616
(1/1/2010 - 6/1/2013)
Policy Limits: SIMM each incident/ $2 MM policy
K aggregate xs $50,000 each incident ded /

/ The Ohio Casualty \ / National Surety \

Insurance Co. Corporation
Policy No. ECO (13) Policy No. SHX-000-
53777634 4859-3669
Policy Limits: $25MM Policy Limits: $25MM

4

American Guarantee & Liability Ins. Co.
Policy No. AEC-5345468-06
Policy Limits: S25MM occurrence / gen. agg.
Excess of: $27MM

4

American Guarantee & Liability Ins. Co.
Policy No. AEC-5345468-07
Policy Limits: $25MM occurrence / gen. agg.
Excess of: $27MM

4

Ace Property & Casualty Company
Policy No. M00543779
Policy Limits: S25MM occurrence/ gen. agg.
Excess of: S2MM

4

PRIMARY: Scottsdale Insurance Co.
Policy No. BCS0024999
Policy Limits: S1IMM occurrence /
S2MM aggregate ($100,000 SIR)

occurrence / agg. occurrence / agg.
4 I

~
-

™
)

POLICY PERIOD 6/1/11-6/1/12

Allied World National Assurance Company
Policy No. 0307-5775
Policy Limits: S25MM occurrence / gen. agg.
Excess of: S2MM

+

PRIMARY: Scottsdale Insurance Co.
Policy No. BCS0027996
Policy Limits: SIMM occurrence /
S2MM aggregate (5100,000 SIR)

occurrence / gen. agg. occurrence / agg.

Excess of: $52MM Excess of: $52MM
/

~
-

™
J

POLICY PERIOD 6/1/12 -6/1/13




