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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ANGELA PATERNOSTROET AL. CIVIL ACTION
VERSUS NO. 13-0662
CHOICE HOTEL INTERNATIONALSERVICES CORP., SECTION"L" (5)

D/B/A/ CLARION INN AND SUITES, ET AL.

THISDOCUMENT RELATESTO: ALL CASES

ORDER AND REASONS

Before the Court arthree Rule 12 Motiont Dismiss and/or Strike Plaintiffs’l&ss
Action Allegations filed by the followingefendants: (1fhoice Hotels International, Inc.’s
(“Choice”) (R. Doc. 562); (2) Century Wghire, Inc.’s (“CWI")* (R. Doc. 563); and (3llied
World National Assurance Company, American Guarantee and LiabilityaimseiCompany,
AIG Specialty Insuranc€ompany, Merchants National Insurance Company, Natiomaty5u
Company, Ohio Casualty Insurance Company, and Scottsdale Insurance Caofimsaingré”)
(R. Doc. 566)collectively, “Defendants”) Having cosidered the parties’ briefthe applicable
law, and oral argument on the motion, the Court now issues this Order and Reasons.

l. BACKGROUND
A. Procedural Background

This action arises out of the alleged presendesgfonellaandPseudomonas aeruginosa
(that is, the causative agent of Legionnaires' disease) at the Clariandi8uites Hotel (“the
Hotel”) in Covington, Louisiana. Plaintiffs allege that Defendant Choice meafganchisor of
the Hotel, and Defenda@WI was the franchisee, owner, anceggtor of the Hotel. Initially,

several Plaintiffs brought this action in state court, both as individuals and asrsyhairis,

! This Motion is joined by Defendan@entury Surety Compargnd Merchants National Insurance
Company. (R. Docs. 567, 568)
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alleging that on December 4, 2012, decedent RuBa#drnostravas exposed tbegionella

while attending a Rotary Club mesgiat the Clarion Inn and Suites Conference Center
("Clarion™). CWI removed to this Court on the basis of diversity jurisdiction.édfear, this
Court consolidated the case with several other related cases which alledmdfaatual
allegations. Plaitiffs then filed an amended complaint against the original Defendants and
various insurers, incorpating class allegations there{R. Doc. 94). Defendants filed amended
answers(R. Docs. 95, 98, 110, 140, 165, 177, 179, 200). Choice also filed ciosselgainst
CWI and various insurersR(Docs. 182, 183, 185, 331). CWI filed a crossclaim of its own
against an insurerR( Doc. 293). Several insurers filed crossclaims of their oRnDc. 208,
291, 292).As part of this litigation, Plaintiffs suedarious insurers of Choice and CWI, pursuant
to the Louisiana Direct Action Statute. Both primary and excess lialntyrers have been
made a part of this litigation.

B. Factual Background

Plaintiffs include: (1) surviving relatives of the decedent, Russell Patesnspecifically
his widow Angela Paternostro, and his children Robyn Ortego and Mercedes Paig(@pstr
Gwen Newberry and Robert Newberry; (3) Marie Heeser; and (4) Jasdo.BRldoc. 94).
Plaintiffs, individually and as class representatives, allege that thieyeslifnjury because of
negligence of Defendants between December 1, 2011 and January 28, 2013. Putative class
representatives allege that they were registerestgaad/or invitees at the Hotel between
January 2011 and December 2012 and that Defendants’ negligence caused Plainttiisto sus
personal injuries requiringnedical treatment. Plaintiffs further alleged that this negligence
caused or substantially contributed to the death of Russell Paternostro.

The Hotel has a spa area for their guests. The area contains a hot tub. Adoording

Plaintiffs, Choice entered into a planagreemeniith CWI in December 2010 to provide a
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proper dehumidification system to the Hotel's hot tub and spa area. However, Blaayithat
Choice granted continuous waivers to CWI so that the dehumidification requirement went
unsatisfied, in spite of multiple inspections. Plaintiffs also allege that Choicg\afhdiailed to
properly disinfect the hot tub/spa system with a biocide. According to Plaintifésnégligent
maintenance and operation resulted in the amplified presehegiohellaandPseudomonas
aeruginosan the Hotel’s lot tub/spa system and that it spread through the Hotel, causing injury
to Plaintiffs and putative class members. Plaintiffs allege that Louisiana stéitelmalth
officials on January 22, 2013 warned Defendants that hot tub samples from the Hotel
demonstrated a high risk of Legionnairdsease

Legionnairesdiseaseas caused by egionellabaderia which are usually found in

condensation, steam, angter. http://www.cdc.gov/legionella/about/caugegasmission.html

Individuals contract Legionnaires’ disease by breathing in mist or vapor cogthegionella
bacteria.ld. The bacteria are not spread from one person to another pé&isdregionnaires’
disease is a form of pneumonia; its symptoms (like those of pneumonia) include tougtess

of breath, high fever, muscle aches, and headaches. http://www.cdc.gov/le@bodlsins

symptoms.htmlA milder infection, also caused by inhalibggionellabacteria, is known as

Pontiac fever. The symptoms of Pontiac fever are similar to those ofnoagiies’ disease
however, Pontiac fever is not a form of pneumonéa. Pseudomonaaeruginosas abacteria

that can causBseudomonamfection. http://www.cdc.gov/hai/organisms/pseudomonas.html.

Unlike Legionellabacteria Pseudomonaaeruginosaequires direct physical contaeith the

bacteriain order to cause an infectiofd. Pseudomonasfections usually occur in people with
weakened immune systems and/or patients in the hosjaltalowever, healthy people can also
developPseudomonamfections, especially after exposure to the bacteSynptoms associated

with Pseudomonamfections include skin rashes and ear infectidds.
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Choice and CWI deny liability, including causatioR. Docs. 95, 110). Choice further
arguesjnter alia, that it was the franchisor only for the Clarion Inn & Suiend and did not
own or operate the Hotel. It also states that it had no involvement in the use, openogingr cl
of the hot tub/spa. Choice moved for dismissal of all claims against it on the grounds of
insufficient control. After oral argument, the Court dismissed Plaintiffginacis liability and
apparent agency claims against Choice but denied summary judgment ondled (Shoice’s
independent liability.R. Doc. 471).

C. Supplemental and Amended Complaints and Class Actions

A brief summary of the complaints may be useful here. Plaintiffs filed their First
Supplemental and Amended Complaint and Class Action on January 22, 2014 raising class
action allegations and requesting certification pursuant to Rule 23(b)(1)(A), @@ (b)(3).

(R. Doc. 94). Plaintiffs’ allegations and theories of liability arise out of #ileged exposure to
Legionellaand/orPseudomonas aeruginoasthe Covington Clarion between January 2011 and
December 20121d. On February 12, 2015, Plaintiffs filed their Second Supplemental and
Amended Complaint and Class Action, adding as defendants various insurers who had issued
policies to Choice and/or CWIR(Doc. 502). Thereafter, Plaintiffs filedTdoird Supplemental

and Amended Complaint and Class Actiomhird Complaint”) on April 30, 2015, removing

(b)(3) certification theories and removing all claims for monetary reRefDpc. 520). The

Third Complaint sought only injunctive and declaratory relief in the form of a publicatiozenoti
regarding the pertinent health information concerhiegionellaexposure in addition to the
establishment of a medical monitoring program for putative class mentbers.

OnMarch 16, 2015, pursuant to the Court’s Order of February 12, F013o¢. 501),
Plaintiffs filed their Memorandum of Legal Authority for Class Certificatiohjol submits that

class certification on the issues of liability and general causationrispaigppe under Rule
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23)(c)(4). R.Doc. 515). Additionally, on August 27, 2015, the Court grattte®laintiffs’
Motion for Leave to File a Fourth Supplemental and Amended Complaint and Class Action
(“Fourth Complaint”). R. Doc. 574) The Fourth Complaintemovedclass action allegations
seeking relief in the form ahedical monitoring andddedDarrin and Jan Wood as additional
class representativdsl.

1. MOTIONSTO DISMISSAND/OR STRIKE CLASSACTION ALLEGATIONS

As the three motions to dismiss are substantively similar, the Court’'s analyés ap
equally to all three motions. Defendants argue that Plaintiffs have failecetohme
requirements of Rule 23 in ordergtead a certifiable class and so their class action allegation
should be dismissed or stricken. In btitair Third and Fourth Complaints, Plaintiffs removed
their requests for a Rule 23(b)(3) s$aand monetary damages aequest class certification only
for declaratory relief on the issues of liability and general causptitsuant to subsections
(b)(1)(A) and/or (b)(2). However, Defendants argue that even with thesedeléss
allegations, Plaintiffs still cannot meet the requirements of Rule 23 becaussuhe of the
relief sought is not appropriate for certificationder (b)(1)(A) or (b)(2). Defendants further
argue that the Plaintiffs cannot sever and certify only certain legaisissrder 23(c)(4) “to
circumvent the requirements of Rule 23(b) and attempt to salvage a class actiaouttat
otherwise be improp€ (R. Doc. 566-1 at 2). Thus, the issue before this Court is whether
Plaintiffs’ Third and FourthComplaint pleadhe minimum facts necessary to satisfy the
Requirements of Rule 23.

1. LEGAL STANDARD

As set forth by the Supreme CourtBell Atlantic Corp. v. Twomblh50 U.S. 544, 127

S.Ct. 1955, 167 L.Ed.2d 929 (2007), the standard to be applied when deciding a Rule 12(b)(6)

motion is not whether it is conceivable that some set of facts could be developed to s@pport t
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allegations in the complaint, but rather whether the plaintiffs have stated enotsgh the
complaint to allow a court to conclude that it is “plausible” that the plaintiffs are entitled to
relief. The Court must accept as true all wadlad allegations and resolve all doubts in favor of
the plaintif. Tanglewood East Homeowners v. Charles—Thomas,348.F.2d 1568, 1572 (5th
Cir.1988).

The court mg dismiss class allegationga a motion to strike under Rule 12(f) (as
“immaterial allegationy). In particular, a court can strike class allegations “where a complaint
fails to plead the minimum facts necessary to establish the existence of atttfgagRule
23s mandate.” SeRguilar v. Allstate Fire and Cas. Ins. Cdlp. 06—-4660, 2007 WL 734804t
*2 (E.D.La. Mar.6, 2007). Courts apply the same standard in ruling on a motion to strike under
Rule 12(f) and a motion for judgment on the pleadings under Rule 12(c) as in determining a
motion to dismiss under Rule 12(b)(6).

Class certification is goveed by Rule 23 of the Federal Rules of Civil Procedure. “To
obtain class certification, parties must satisfy Rule 23(a)'s four thregdtpldements, as well as
the requirements of Rule 23(b)(1), (2), or (N&ldonado v. Ochsner Clinic Foundatio493
F.3d 521, 523 (5th Cir.2007). A class may be certified if (1) “the class is so numerous that
joinder of all members is impracticable,” (2) “there are questions of law ocdauton to the
class,” (3) the claims or defenses that will be presented by the class represeatat“typical
of the claims or defenses of the class,” and (4) the class representatiVéasiriwihnd
adequately protect the interests of the class.” Fed.R.Civ.P. 23(a). Rule 23(adgrassfied by
all proposed class actions.

However, simply satisfying the requirements of Rule 23(a) is not sufficient tdycarti
class. A class action must also satisfe of the three subsections of Rule 238@e Amchem

Prods.,521 U.S. at 614. The party seeking class certification bears the burden of showirlg that al
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of the criteria are met. “If the court determines that the prerequisites of Rale 2ot satisfied,
then the court may issue an order ‘requiring that the pleadings be amendedn@atelim
therefrom allegations as to representatb absent persons.’Caruso v. Allstate Ins. CoNo.
CIV.A. 06-2613, 2007 WL 2265100, at *2 (E.D. La. Aug. 3, 2007) (quolimgmpson v. Merck
& Co., Inc.,2004 WL 62710, at *2 (E.D.Pa. Jan. 6, 2004)

V. LAW & ANALYSIS

Although Defendants argue tHlaintiffs fail to satisfy the preequisites outlined in
Rule 23(a), the cruof their argument challengeaihtiffs’ ability to maintain a class action
under either Rule 23(b)(1) or (b)(2)The Court addresses each subsection in turn.

A.  Rule23(b)(2)

Rule 23(b)(2) permits “class actions for declaratory or injunctive reliehvthe party
opposing the class has acted or refused to act on groundaltyeagplicable to the class.”
Amchem Prods521 U.S. at 614see alsd-ed.R.Civ.P. 23(b)(2). The ruléearly states that
claims seeking injunctive or declaratory relief may be appropriate forZ3{g(2) class
certification. In Allison v. Citgo Petroleum Corpl51 F.3d 402 (5th Cir.1998), the Fifth Circuit
discussed when certification under Rule 23(b)(2) is appropriate. The court edplehe
although Rule 23(b)(2) is silent as to whether monetary remedies may be soughiimctomm|
with injunctive or declaratory relief, the Advisory Committee Notes on Ruléa28 that class
certification under Rule 23(b)(2) “does not extend to cases in which the apprapaatelfef
relates exclusively or predominantly to money damadds.at 411. The court iAllison found
that this commentary implies that the drafters of Rule 23 intended that at leadosonor
amount of monetary relief would be permissible in a Rule 23(b)(2) class d&tiend(citing

Pettway v. American Cast Iron Pipe C494 F.2d 211, 257 (5th Cir.1974)). The court

2 plaintiffs no longer assert that they can maintain a class action unkde2®b)(3).
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determined that monetary relief may be obtained in a Rule 2By action as long as the
predominant relief sought is injunctive or declarat@ge id.In order for monetary relief to be
appropriate, it must be only incidental to requested injunctive or declaratefy3ele idat 415.
Incidental damages such instances malow directly from liability to the class as a whole on
the claims forming the basis of the injunctive or declaratory r&e#.id;Fed.R.Civ.P. 23(b¥)
(referring only to relief appropriate “with respect to the class as a Whtl&bility for
incidental damages should not require additional hearings to resolve the dispaitda®f each
individual's case; it should neither introduce new and sotiskdegal or factual issues, nor entail
complex individualized determinationdd. The Fifth Circuit inAllison found that the district
court was in the best position to assess whether a monetary remedy isndlyfiilcoedental to a
claim for injunctive or declaratory relief to be appropriate in a Rule 23(b)(2) class astend.
at 416.
In WalMart Stores, Inc. v. Duke&31 S. Ct. 2541 (2011), the Supreme Court set forth
the purposes of a 23(b)(2) class:
The key to the (b)(2) class is “the indivisible nature of the injunctive or decharator
remedy warranted-the notion that the conduct is such that it can be enjoined or declared
unlawful only as to all of the class members or as to none of them.” Nagareda, 84
N.Y.U.L.Rev., at 132. In other words, Rule 23(b)(2) applies only when a single
injunction or declaratory judgment would provide relief to each member of theltlass
does not authorize class certification when each individual class member would be
entitled to aifferentinjunction or declaraty judgment against the defendant. Similarly,
it does not authorize class certification when each class member wouldtleel émtan
individualized award of monetary damages.
Id. at 2557.Those cases allowing certification of a defendant class Uruler23(b)(2) ypicaly
involve actions to enjoin public officials from enforcilugally administeredtatuts orpolicies
as well agequests for a declaration that a particular patent is invalid or that a Statte ista

unconstitutional because thesudting judicial directive has the effect of enjoining the

enforcemenof the patent or statuteSee Greenhouse v. Gre&l7 F.2d 408, 413 (5th Cir.
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1980) see alsd AA Wright, Miller & Kane, Federal Practice and Procedurg 1775 at 58-60
(3d ed. 2005).The Court finds that the relief sought here is primarignetary. Plaintiffs seek
injunctive relief in the form of a clasgide public health notice and declaratory relief regarding
general causationThe declaratory judgmesbught does not providelies to eadt member of

the class. Even if the ©@urt declared that there was @gionellaoutbreak due to a breach of the
legal duty owed by the Defendants, each plaintiff would still have to prove: (i) thedegel
duration of his exposure while at thetel; (ii) the absence of exposure elsewhere; (iii) his
particularized injuries; (iv) that the exposure (and not aegrsting condition or susceptibility)

caused those injuries; and (v) if so, to what extent before he/she would be entitigdeicha

Plaintiffs admit that (i) their ultimate goal is the recovefyndividual monetary
damages and (ii) that the Fifth Circuit standard for determining whethex(23¢krtification is
proper requires that the injunctive relief sought must predominatettoe monetary relief
sought. R.Doc. 580 at 28)Plaintiffs’, howeverattempt to reconcile these conflicting
positions by arguing that although individual plaintiffs will ultimately seek moyegdief, such
relief is not being sought onckasswide basis and thusiiscidental to the declaratory judgment
and injunctive relief sought. (R. Doc. 580 at 30). However, given that the declaratonejudg
and injunctive relief sought will not provide relief to any member of the-elag®se claims
include “physical pain and suffering, mental anguish, emotional distress, iysaubnomic
loss, and loss of if's pleasures’R. Doc. 94)—Plaintiffs’ claims can only be redressed through
individual damage awards, which are not available in a Rule 23@3#s5. See Dukesl31 S.

Ct. at 2557 (“[23(b)(2)] does not authorize class certification when each class nveoalts: be

entitled to an individualized award of monetary damagese§;als@llison, 151 F. 3d at 415



(“[Incidental damage should not regaiiadditional hearings to resolve the disparate merits of
each individual’s case.”).

Furthermore, the Fifth Circuéxpressed concern that “Plaintiffs may attempt to shoehorn
damages actions into the Rule 23(b)(2) framework, depriving class members efamotiopt-
out protections.”Bolin, 231 F.3d at 976A declaratory judgment in the Plaintiffs favor serves
only to permit future adjudation of damages aritle injurctive relief soughtloes not advance
the Plaintiffs’ cause of actionConsequently,&b)(2) certification isSnappropriate under the
circumstancesSeel.angbecker v. Electronic Data Sys. Co#p/6 F.3d 299, 317 (5th Cir.2007)
(“This Court has refused to permit certification of a class where mampers have nothing to
gain from an injuction, and the declaratory relief they seek serves only to facilitate the afvar
damages.”) (internal citations and quotations omitted)).

B.  Rule23(b)(1)

Rule 23(b)(1)A) provides that an action may beintained as a class action when the
prosecution of separate actions by or against individual membersadsisevould create a risk
of inconsistent or varying adjudications with respect to individual members of Hsevdtéch
would establish incompatible standards of conduct for the partysouptihe classFed.R.Civ.P.
23(b)(1YA). Rule 23(b)(1)(A) directs the court to consider whether individual actions would
expose the party opposing the class to a serious risk of being in a conflictemhposRiA
Charles Alan Wright & Arthur R. MillerFederal Practice and Procedu®1773 (3d ed. 2008).
Classic Rule 23(b)(1)(A) class actions are those arising from situatiorisdh Vdifferent
results in separate actions would impair the opposing party’s ability to pursderansgurse
of conduct.”Langbecker v. Ele®ata Sys. Corp.476 F.3d 299, 318 (5th Cir. 2007) (quoting
Wright & Miller, Federal Practice and Procedu&1773. Examples of thessituationsinclude

actions to declare bond issues invadidtions to fixthe ights and duties of a riparian owner vis-
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a-vis a class of downriver property owners, actions to determine a landovwgtéssand dutie
respecting a claimed nuisance, and actions to determine the proper way aticglcacial
security benefits SeeZinser v. Accufix Research Inst., In253 F.3d 1180, 1194-95 (9th Cir.)
opinion amended on denial of reh2y3 F.3d 1266 (9th Cir. 2001). Ae certification under
(b)(1)(A) may be preferable where injunctive or equitable relief is the principal gtis of
litigation, itis seldom appropriate when dealing with monetary compensation because no
inconsistency is created when courts award varying levels of money damalfésrént
plaintiffs. SeeCasa Orlando Apartments, Ltd. v. Fed. Nat. Mortgage A6 F.3d 185, 197
(5th Cir. 2010) seealsoLangbecker476 F.3d at 318.

First, Defendants argue that class certification under Rule 23{) (% inappropriate
becausehere is no risk that Choice and CWI will have to comply with ingatiblestandards of
conduct. The injunctive relief sougktnot the type of relief appropriate for (b)(1)(A) classes
because different results in separate actions would not “impair the opposirig @hitty to
pursue a uniform course of condudténgbecker476 F.3d at 319. Here, the Plaintiffs’ claims
relate to alleged past conduct with respect to maintenance of the hot tub. Theahaigub
here was removed in Januafy2013. Thus, there is no continuing course of conduct that must
be stopped or otherwise enjoined. Plaintifilcjument thaDefendand’ failure toissue a public
health noticeereates an ongoing health risk belies commonsense. The tub has been removed and
the ncubation period of Legionnairedisease is usually betweefrl2 days. While the Court
appreciates the argument that people might be sick or have been sick without knowledge of wh
this fact does not create an ongoing health rigkiagrrelevantto any course of conduct that
must be enjoined. In fact, Defendants’ argahtbat Plaintiffs are attemptirig use Rule 23 as
a vehicle to identify potential new plaintiffs and not to redress a publithhesk is more

plausible.
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Similarly, there is no basis to concluithat adjudicating issues of liability and causation
through individual actions would necessarily establish incompatible standasdoict. A
judgment of liability and causation as to one plaintiff and judgment in favor of tlren@eits as
to another plaintiff would not “necessarily” impair the Defendants’ abiitgursue a uniform
course of conductAs stated above, Plaintiffs’ ultimate goal is the recovery of monetary
damages. Aleclaration as to general causatwithout further proceedings to establsbecific
causation anchonetary damagas meaningless. Moreover, “certification under (b)(1)(A) is
seldom appropriate when dealing with monetary compensation because no inconsistenc
created when courts award varying damagekfterent plaintiffs” Casa Orlando Apts624
F.3d at 197.

C. 23(c)(4)

Notwithstanding the foregoing, Plaintiffggue that certification of particular issugs
appropriate pursuant to Ru28(c)(4) to promote efficiency of the litigation. Plaintifisrrectly
asserthat the Fifth Circut has approved the use of (c)(4) issue certification under certain
circumstances: “[e]ven wide disparity among class members as to the amdantaafes does
not preclude class certification and courts, therefore, have certified esgres light of tie
need for individualized calculations of damagels’'re Deepwater Horizan739 F.3d 790 (5th
Cir. 2014)cert. denied sub nom. BP Exploration & Prod. Inc. v. Lake Eugenie Land & Dev.,
Inc., 135 S. Ct. 754 (2014). However, Rule 23(c)(4) isanstanehlone clause. tidoes not
permit plaintiffs to ignore the requirements of 23(a) or (b). Plaintiffs camver $ssues in an
attemptto circumvent Rule 23(b) requirementSee In re Vioxx Prod. Liab. Litig.239 F.R.D.
450, 462 (E.D. La. 200&¥isallowing “creative use of bifurcation” to sever individual causation
and damages issues because the “cause of action, as a whole, must satisfgitiagred

requirement of (b)(3)”)see alsdn re Katrina Canal Breaches Consol. Litigho. CIV A 05-
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4182, 2007 WL 2363135, at *1 (E.D. La. Aug. 16, 200Rule 23(c)(4) issue certification is
allowedonlyif the Rule 23(b) requirements are first met as to the claim and the court leag don
searching analysis of plaintiffs' cause of action as a whole...”)

Giventhat the Plaintiffs cannot meet the requirements of Rule 23(b), issue ctotifica
under (c)(4) is inappropriate under the circumstances. Moreovesstlezertification proposed
by Plaintiffs under (c)(4) does very little to materially advance tlgatibn as a whole and, as
swch, does not promote efficiency, which is the purposssoiecertification. Even if Plaintiffs
prevail on thassue of duty and breach as to general causd&iamtiffs will still have to prove
the following: (i) specifiaccausation, which will require epidemiological studies for each
individual plaintiff to determine the level of exposure to any bacteria, the alui@texposure to
the bacteria, proximity of a plaintiff to the exposure, the health or condition of eactifpplaat
make him/her more susceptible to illness or disease, and alternate sourgeEsofeefor each
plaintiff; (ii) the particularized injuries for each individual plaintiff; and (iii) the amtoof
damages, if any, each plaintiff is entitled toeer. (R. Doc. 563-1 at 13).

Furthermore, ssumingarguendathatcertification of certain issues under (c)(4) is
appropriate, those issues must be sufficiently separate from other isshi@isessdvered trial
will not infringe on the constittional right to a jury trial. The Seventh Amendment prohibits a
second jury from r@xamining facts and issues decided by a prior jury in the same case. U.S.
Const., Amend. VI, Reexamination Clause. The Fifth Circuit “has cautioned thaatsepaf
issues is niothe usual course that should be followed, and that the issue to be tried must be so
distinct and separable from the others that a trial of it alone may be had withstitju
Castang 84 F.3d at 750. Because the issues of general and specificaraasatnterrelated,
Plaintiffs proposed bifurcated trial plan risks running afoul of Defendants’ Seventh Amendment

rights. Plaintiffs arguethattheir proposed trial plan would prevent repetitiousitrgation by
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each putative class membddoweverbecause othe nature of the claims alleged, extensive
separate analysis as to the potential class members’ exposure to the bactesizsrthission of
the bacteriathe plaintiffs’ susceptildity to Legionnaire’ diseaseand perhaps their contributory
negligence is requiredThus, any judicial economy resulting from bifurcation is outweighed by
the greater potential of a Seventh Amendment violation.

V. CONCLUSION

For the foregoing reasons, the Court finds thatRaintiffs havefailed to satisfy their
burden under Rule 23(b)(d) (2). Therefore, the court need not addresghineshold
requirements of Rule 23(a). Defendamsitions to strike the class allegations (R. Docs. 562,

563, 566) are GRANTED.

New Orleans, Louisiana, th&th day ofAugust 2015.

e &llor

UNITED STATES DISTRICTJUDGE
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