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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

RICHARD RALSER CIVIL ACTION

versus No. 13-2799

* * ok * %

WINN DIXIE STORES, INC. A/K/A
BI-LO HOLDINGS

SECTION “L” (1)

ORDER & REASONS

Before the Court iDefendant Winn Dixie Stores, Inc.’s (“Winn Dixie”) Motion for
Summary Judgment(R. Doc.73). The Court has reviewed the briefs and the applicable law,
and the Court now issues this Order & Reasons.

l. BACKGROUND

This case involves elaim made by Plaintiff Richard Ralser against Winn Dixie under the
Family Medical Leave Act ("FMLA"), 29 U.S.C. § 2601The FMLA provides for twelve
workweeks of leave to an eligiblemployee during any twelveonth period so long as the
employee gperiences one of four possibledievents entitling him to such leav8ee29 U.S.C
§ 2612(a)(1) (2012 The FMLA also prohibits employers from interfering with the exercise of
this right, or bydiscriminating or retaliating against those who assert itSee29 U.S.C.

§ 2615(a) (2012).
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Ralser alleges botfetaliatiort and interferencen the part of Winn Dixie.(R. Doc.1 at
4). According to Ralser's complaint, filed on May 8, 2013, Ralser was hired by WirsiDixi
April 2011. R. Doc.1 at 2). Ralser claims that on April 30, 2012, he informed his supervisors
that he needed to take a medical leave of absence because his treating orthopedist speci
recommended that he undergo a hip replacement surg&yDqc.1 at 2). Later that day,
Ralser’'s spervisor, Karena Niblettemailed a document to her supervisor, Joey Medina,
recommending Ralser’s terminationR. (Doc.74-5). Winn Dixie no longer has access to the
native version of the document in question, “Executive Summ&fMRatser(2).doc.” This Court
concluded in its Order and Reasons denying Ralser’s Motion for Sanctions that, ttebksts
of the document could be attributed to Winn Dixie’s negligence. (R. Doc. 89 at 11).

Ralser was terminated on May 8, 2012. (R. Dbat 3). In its defense/Vinn Dixie
asserts that the decision to terminate Ralser occurred after Niblett and Menxtipketed a
walkthrough of Ralser’'s store, on either April 19 or 20, 2012. (R. D8& at 4). The
testimony of three Winn Dixie managegsnstitutes the only evidenad the timing ofthis
decision. (R. Doc.78 at 19). Winn Dixie statesthat Niblett and Medina agreed on the
termination because of the subpar performance of both Ralser and his store. (R.®at7Y.3-

. PRESENT MOTION
Winn Dixie moves for summary judgment &alseis FMLA claims of retaliation and

interference (R. Doc.73-1 at 2. Winn Dixie claims that summary judgment should be granted

! Ralser's Complaint technically allegesliacriminationclaim, not a retaliation claim.R( Doc.1 at 4).
Both claims are viable under the FML&ee Mauder v. Metro. Transit Auth. of Harris Cnty., Té46 F.3d 574,
580 (5th Cir. 2006) (acknowledging that both retaliation and discriminatéoactionable under the FMLA3ge
also29 C.F.R. § 825.220(c) (20133iven that both parties characterize the claim as a retaliation claim in their
briefs, the Court wiladopt the language of retaliation in this Order
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becausdRalsercannot establish prima faciecasefor either claim. (R. Doc.73-1 at 2) Winn
Dixie also contends that Ralser candetmonstrate pretext regarding the retaliation cla{R.
Doc. 73-1 at 2). While not concedig the prima faciecase or pretext in the retaliation claim,
Winn Dixie also raises an affirmative defense of mixadtives. (R. Doc. 73-1 at 2).
A. Winn Dixie’s Motion for Summary Judgment (R. Doc.73)

Winn-Dixie argues that it is entitled to summary judgment on the groundR &teer
cannot meet thprima facieburdenfor an FMLA retaliationsuit. (R. Doc. 73 at 3-7). Winn
Dixie assertghatRalser failed to identify a similarly situated employee who received different
treatment.(R. Doc. 73-@at3—4). Winn Dixiefurtherstates that Ralseannot satisfy the
minimum requirements of a “causal connectifmr the purpose establishingpaima faciecase.
(R. Doc. 73-@at 4. Winn Dixie agrees that either of these methods would be sufficient to meet
Ralser’s initial burden. (R. Doc. 73a6 3-4).

Winn Dixie focuses on the causal connection method @ftinge theprima faciecase in
its brief, (R. Doc.736 at 3-7), and arguethat the close temporal proximity between Ralser’s
termination and his request for leave are irrelevant. (R. E®6.at 45). According to Winn
Dixie, the decision to terminatRalser occurred prior to Ralser’s request for FMLA leavR. (
Doc. 736 at 4). This claim is factually bolstered by the testimony thfe two Winn Dixie
employees who made the decision. (R. D686 at 6-7). Winn Dixie cites Fifth Circuit
precedent andontends thaRalser’s causality argument failsecause Winn Dixie scheduled the
termination before Ralser requested leagonzales v. J.E. Merit Constructors, Indlo. 00-

30584, 2001 WL 803545, at *3@bviously, an employer cannot retaliate against an employee



for engaging in a protected activity that it did not know about at the time of thiernded
action.”).

Winn Dixie further argues that Ralser’s reliance on metadata drawn from WiigisDix
internal memoranda cannot satisfy Ipigma facie burden. According to the metadata, the
Executive Summg which electronically recordethe termination decisiowas “created” on
February 3, 2012 and last “modified” on April 30, 2012 at 11:28 pRn.Dpc.73-6 at 5).Ralser
notified Winn Dixie of his intent to take FMLA leave earlier in the day on April 3®. oc.
73-6 at 4).Winn Dixie characterizethis metadata as “inconclusive.’R(Doc.73-6 at 5).

Winn Dixie also contends that it is entitled to summary judgment because Ralsar cann
demonstree pretext. Emphasizing Ralser's emphasighe suspicious timing of his termination,
Winn Dixie states that temporal proximity insufficient to establish pretext unddicDonnell
Douglas Winn Dixie cites unpublished Fifth Circuit precedent for this asser{iBnDoc.73-6
at 8 (citing Wilson v. Noble Drilling Servs., Inc405 Fed. Appx. 909, 914 (5th Cir. 2010)
(unpublished)) Winn Dixie alsocontends thatinpublished Fifth Circuit precedent suggesting
that temporal proximity alone is sufficiett demonstrate pretemtas wrongly decided(R. Doc.
736 at 8 (clarifyingBaumeister v. AIG Global Inv. Corp420 Fed. Appx. 351, 356 (5th Cir.
2011) (unpublished))).

After arguing that temporal proximity alone is insufficient to establish pretextn Win
Dixie aversthat Ralser cannot identify any ntemporal evidence of pretextVinn Dixie notes
that Ralserbelieved Winn Dixie was motivated to discriminate against employees requesting
FMLA leave because of financial troublassociated with WinbDixie’s bankruptcy (R. Doc.

73-6 at 8 (citing PIl. Depo. P. 122 11-26)). In his deposition, Ralser admitted that he had no
4



facts to support hibankruptcytheory of discrimination. (R. Do@36 at 8 (citing Pl. Depo. P.
124 11. 246)).

Regarding Ralsés FMLA interference claim, Winn Dixie alsmaintainsthat it is
entitled to summary judgmebecause Ralser cannot meet the applicabfea faciecase (R.
Doc. 736 at 1112). Specifically, Winn Dixie states that Ralser canpobtve thathe was
entiled to FMLA leave. (R. Doc.12). Winn Dixie argues that FMLA interference claims are
extinguished if the employee was not entitled to FMLA leave, and that employeeare slated
for termination for legitimate employment reasais not qualify as entgéld Winn Dixie
contends that Ralser’s inability to meet this burden extinguishes his qRinboc.736 at 11+
12). Winn Dixie supports itmotion for summary judgmentith the testimony of Winn Dixie
officers The officers tate that Rlser was schedied for termination beforbe requested leave
(R. Doc. 73-6 at 12).

B. Ralsers Opposition (R. Doc.78)

Ralser opposes all of Winn Dixie’s motions for summary judgmeRt. Doc.78 at 1).
Ralser begins by arguing that his proffered evidence ntketsrima faciecase for both the
discrimination and interference FMLA claimsR.(Doc. 78 at 1221). Ralser highlights the
temporal proximity between his request for FMLA leave and his terminationDoc.78 at 12
13). Ralser contends that “very close&@mporal proximity between a request for FMLA leave
and an adverse employmaelgcision is sufficient to meet higima facieburdens. (R. Do&8 at
12-13). Ralser cites case from the Middle District of Louisianad a case from the Supreme

Court for support both suggest that a plaintiff can satiiie prima faciecase by a showing of



temporal proximity aloneSeeClark County School Distr. v. Breedes82 U.S. 268, 273 (2001);
Picard v. Louisiana ex. Rel. Dept. of Justi®81 F.Supp.2d 731, 738-739 (M.D. La. 2013).

Ralser also contests Winn Dixie’s assertion fRatser is incagae of praving pretext.
Ralser avershat he can prove pretext by showing that Winn Dixie’s proffered explanation is
false or “unworthy of credence.” (R. Dot8 at 13 (citind-axton v.Gap, Inc,, 333 F.3d 572 (5th
Cir. 2003) (internal citations omitted)).Ralser suggests that he can prove Winn Dixie’s
explanation is pretextual because of the close timing involved and the lack of ievideapport
for Winn Dixie’s decision to terminate. R( Doc. 78 at 13). Ralser notes that Winn Dixie
provided conflicting accounts of its documentation of deeision to terminate Ralseand that
key documents associated with Ralser’s termination were allegedly deswbyedrial was
pending. (R. Doc. 78 at 14-15).

Ralser alsssuggests that Winn Dixie’'s termination decision suspiciously deviates from
its own policies. R. Doc.78 at 1#18). Ralser states that Winn Dixgmored store policy by
not providinghim with “progresive warnings. (R. Doc.78 at 17). Ralser also notes that
Niblett directed him to prepare a SMART Action Pam March 30, 201,2n order to mark his
perfamance, but that Niblett terminated Ralser before she could analyze the ifigsddy
review periodof the plan. (R. Doc78 at 17). Winn Dixie conceded to Ralser in discovery that
Niblett believed she could “course correct” Ralser’'s poor performance bggssuCorrective
Action Report as late as April 12, 2012. (R. Doc. 78 at 19).

Ralserfurther contendghat summary judgment is inappropriate while his experts are

examining ESI data produced on August 3, 20(®. Doc.78 at 26-21). The Courtultimately



grantedeave for Ralser to file a sueply, which contained Ralser’'s completes| analysis.(R.
Doc. 93.

Ralser opposes WirDixie’'s assertiorthat he cannot prove@ima faciecase regarding
the interference claim.R{ Doc.78 at 21). Citing the evidence which allegedly satisfies Ralser’'s
prima faciecase regarding thestaliationclaim, Ralser argues that there are genuine issues of
material fact concerning the timing of Winn Dixie’s decision to terminate Ra{RerDoc.78 at
21). Thus, Ralser posits that summary judgment on the interference claippiopraate.

C. Winn Dixie’s Reply (R. Doc.87)

Winn Dixie replies with leave of CourtWinn Dixie contests Ralser’s characterization of
the discovery process. (R. DA&7 at 1). Winn Dixie emphasizes its chronology of Ralser’s
termination and argues that this nullifiealger’'s“temporal proximity” argument.

Winn Dixie alsodistinguishes case law provided by Ralser which suggests that temporal
proximity alone can meet@ima faciecaseor establish pretext(R. Doc.78 at 14).In essence,
Winn Dixie claims Ralser’sitations are inapposite on the factdccording to Winn Dixie, the
recorded strong work performance of the terminated employee bolstered bgtinthefacie
case and evidence of pretext in each caRe.DOc.78 at 23). Winn Dixie also emphasizes its
position that the Court cannot second guess Winn Dixie’s termination decision s@ librwgpa
not motivated by improper groundsR.(Doc.78 at 34).

D. Ralser's Reply(R. Doc.93)

Ralser replies with leave of Court. RalseESI provides circumstantial evidence of

dishonesty by Winn Dixie regarding the creation and deletion of Niblett’'suixecSummary.

(R. Doc. 93 at 12).



1. LAW AND ANALYSIS
A. Applicable Standards

Summary judgment is proper “if the pleadings, depositionsyenssto interrogatories,
and admissions on file, together with the affidavits, if any, show that theeegenuine issuesa
to any material fact and that the moving party is entitled to a judgment as a mattet”of law
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986) (citing Fed. R. Civ. P. 56(c)). “Rule)56
mandates the entry of summary judgment, after adequate time for discovery and upon mot
against a party who fails to make a showing sufficient to establish the exisfeaceslement
essentibto that party’s case, and on which the party will bear the burden of proof at tdal.”
When considering a motion for summary judgment, the district court “will reviewfatis
drawing all inferences most favorable to the party opposing the moti@eitl v. State Farm
Mut. Auto. Ins. Cq.784 F.2d 577, 578 (5th Cir. 1986). Summary judgment is not appropriate
when “questions about the credibility of key witnesses loomarge” and the evidence could
permit the trierof-fact to treat their testimony with “skeptical scrutinyDeville v. Marcantel
567 F.3d 156 (5th Cir. 2009¢ifing Thomas v. Great Atl. & Pac. Tea C@33 F.3d 326, 331
(5th Cir. 2000)).

B. Ralser'sPrima Facie Case of Retaliation

The prima faciecase fordiscrimination orretaliationclaims is based on the elements
articulated inMcDonnell Douglas Septimus v. Univ. of HoustoB99 F.3d 601, 608 (5th Cir.
2005). Under this framework,

[plaintiff] must first establish a prima facie case of retaliation by showing: (1) he

was protected under the FMLA; (2) he suffered an adverse employment decision;
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and either (3a) he was treated less favorably than an employee that had not

requested FMLA leave; or (3b) the adverse decision was made because he took

FMLA leave.

Harrelsonv. Lufkin Indus, No. 1441458,2015 WL 3941905, at *2 (5th Cir. June 29,
2015)(citing Hunt v. Rapides Healthcare Sys. LIZZ77 F.3d 757, 768 (5th Cir. 2001 )\either
the first nor the second prongs of Rals@risna faciecase are contested. Howewafinn Dixie
asserts that Ralser has not identified a similarly situated employee, aed deds not contes
this in his position. (R. Doc. 78). Thus, Ralsepisma faciecase hinges on the existence of a
causal connection between Winn Dixie’s adverse employment decision andsRalgeest for

FMLA leave.

1. Temporal Evidence of Causation

Temporal proximity aloneanestablisha prima faciecasethat an adverse decision was
made because of a request for FMLA leave, but the timing must be “very clokek County
School Dist. v. Breedem32 U.S. 268, 273 (20013ee also Swanson v. GSA0 F.3d 1180,
1188 (5th Cir. 1997) (“Close timing betwea&an employee’s protected activity and an adverse
action against him may provide the ‘causal connection’ required to makepauntafaciecase
of retaliation.”). Winn Dixie amncedes this point, as iited Breedenfor this proposition in its

Memorandum in Support of Motion for Summary Judgment. (R. Doc 73-6 at 8 n.3).

The Court finds that theemporalevidence, when viewed in the light most favorable to

Ralser, is sufficient to supportpaima faciecase ofretaliation Niblett formally recommended



Ralser for termination on April 30, 2012, tkeame day that he requested FMLA leave. (R. Doc.
78 at 14). If the Fifth Circuit’'s determinatiothat temporal proximity alone can meet firana
facie burden has any weighBreedenand its progenynust suppd a finding that a sameay
termination following a request for leave meets the initial burdetMoDonnell Douglas
Breeden 532 U.S. at 273see also Baumeister v. AIG Global Inv. Co4R20 Fed. Appx. 351,
356 (5th Cir. 2011) (unpublished).

Winn Dixie’s proposed factual timeline is unavailing/inn Dixie contends that Ralser’s
prima faciecase fails because the discharge deciscmurredon either April 19 or 20, 2012, ten
or more days before Ralser announced his intent to take leave. BuDWiemresents nalear
factual evidence supportirthdar account Winn Dixie’s counter to the tight temporal proximity
shown by Ralser mainly rests thecredibility of their withesses, andimmary judgment is not
appropriate when “guestions about the credibility of key witnesseqddpom large” Deville v.
Marcante| 567 F.3d 156 (5th Cir. 2009i(ing Thomas v. Great Atl. & Pac. Tea C233 F.3d
326, 331 (5th Cir. 2000)).

Aside from the testimony of Ralser’s superiohg only affirmative emence Winn Dixie
providesof its timelineis the metadata underlying the “created” dat®ef Niblett's Exeautive
Summary. (R. Doc.736 at 56). This metadata is “inconclusive,” as conceded by Winn Dixie.
(R. Doc. 736 at 5). Simply putinconclusie data cannoundermine the tight temporal
proximity between Ralser’s request for leave and his termination.

2. Additional Evidence of Causation
When suspicious timing issufficient to satisfy a plaintiff's prima facie case the

plaintiff can meehis orherburden by putting forward circumstantial evidencelistrimination
10



Shackelford v. Deloitte & Touche, LLR90 F.3d 398, 409 (5th Cir. 1999)If temporal
proximity alone cannot sustain Ralser’s burdealser providefimited, butsufficient additional

circumstantial evidencef a causal connectian his Opposition.

Winn Dixie retains the right to immediately terminate employees. However, Wxia D
also maintains a policy of progressive warnings in the absence of gipks/ee misconduct.
(R.Doc.78-3, at 19). The facts, when viewed in the light most favorable to Ralser, suggest that
Winn Dixie deviated from this policy. On March 28, 2012, Nittedered Ralser to prepare a
SMART Action Plan for the purpose of tracgihis performance over a ninadgy period. (R.

Doc. 78, at 17).Niblett formally moved to terminate Ralser on April 30, 2012, long before she
could evaluate Ralser under the SMART Action Plan. (R. Doc. 78, aREI3eralsopresents
evidence that Winn Dixibelieved itcould “course correct” Ralser’s poor performabge

issuinga CorrectiveAction Report as late as April 12, 2012. (R. Doc. 78, at 19). However,
Ralser’s job security on April 12, 2012, appears more than tenuous from the Record. This
Corrective ActionrReport was his third in three months and marked as a “Final Written
Warning.” (R. Doc. 83-2 at 54). Ralser also refused to sign the document in question due to a
disagreement regarding its characterizatiohigiculpability for the incident. (R. Doc. 73-3 at3,

5).

Fifth Circuit precedentolds that this evidence cannot be considered insofar as it disputes
the underlying facts of Winn Dixie’s termination decisidleither can it be used to argihat
Winn Dixie made an incorrect decisioBee Ray v. United Parcel Se»87 F. App'x 182, 192

(5th Cir. 2014) LeMaire v. Louisiana Dep't of Transp. & Dexs80 F.3d 383, 391 (5th Cir.
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2007). However, it can still be used to support Ralser’'satabeprima faciephase. Winn
Dixie’s progressive plato disciplire Ralserfor on-the-job errors supports the conclusion that
something other than performance deficiencies caused Winn Dixie to deviate frEi AT
Action Plan This Court finds that Ralser has satisfied the burden of proving causation at this

phase of the case.
C. Ralser’sBurden of Proving Pretext

Once the plaintiff and defendant have satisfied their initial burdens unddcibennell
Douglasframework? the burden shifts back to the plaintiff to demonstrate that the employer's
proffered reason is mere pretex@eeRay, 587 F. Ap'x at191. (R. Doc73-6 at 7). Thus,

Ralser must present evidence creating a fact issuévihatDixie’s legitimate,
nondiscriminatory reasos i‘false or unworthy of credenceVaughn v. Woodforest Bank65

F.3d 632, 637 (5th Cir. 2011).

The Fifth Circuit holds that temporal proximity is relevant evidence at the pretggtaita
McDonnell Douglas See Ray587 F. App'x at 1935hackelford v. Deloitte & Touche, LLIP90
F.3d 398, (5th Cir. 1999%ee alsdrapia v. Michaels Stores, In&53 F.Supp.2d 708 (W.D. TX
2008). Winn Dixie conceddhat the Executive Summary memorializiRglser’s termination
was completed the same day thatrequested FMLA leavéR. Doc. 73-7 at 6), and Winn

Dixie’s proof of an alternative timeline rests solelythe unsubstantiated testimony of Ralser’s

2Winn Dixie’s proffered legitimate, nordiscriminatory reason is that both Ralser and his store were
performing unsatisfactorily.(R. Doc.73-6 at 7). The Court finds this rationale acceptable to satisfy Winn Dixie’s
burden of production undéne McDonnell Douglagramework Harrelsonv. Lufkin Indus.No. 1441458, 2015
WL 3941905, at *2 (5th Cir. June 29, 2016iting Hunt v. Rapides Healthcare Sys. LIZF7 F.3d 757, 768 (5th
Cir. 2001)).
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superiors. (R. Doc. 78-at 6-7). Thus, to the extent that temporal proximity can factually
buttress a claim of retaliation, Ralser must receive the maximum possible tempghdl wei
However, temporal proximity alone cannot create a fact issue of pretgurforses of summary
judgmentin the Fifth Circuit See Wilson v. Noble Drilling Servs.,iné05 Fed. Appx. 909, 914

(5th Cir. 2010) (unpublished) (citifgwanson v. GSA10 F.3d 1180, 1188 (5th Cir. 1997).

NeverthelessRalser’s circumstardl evdence of causation is pertinent to his burden of
proving pretext. The ninetgay Smart Action PLAN initiated oMlarch 28, 2012andthe
Corrective Action Report, dated April 12, 2012, both suggest that Winn Dixie planned to
monitor Ralser’s work performance in the shtermand expected a favorable resWinn
Dixie’s assertion that Niblett and Medina decided to terminate Ralser dr2BpR012, appears

somewhasuspicious when framed against this backgrolnd.

Ralseralsoargues that Winn Dixie’s failure to retain important documents, as well as ESI
derived fromthedocuments they did retain, supports a finding of pretext. Regarding the former,
this Court concluded iits Order and Reasons denying Raksédotion for Sanctions (R. Doc.

89) that the disappearance of key documents in this case should be coastoesths
negligence on the part of Winn Dixie. (R. Doc. 89 at 11). The standard for proving the

intentional destruction of evidence is a very high seeGarnett v. Pugh2015 WL 1245672, at

% The Court appropriately limits the reach of this eviderités well established in tHeifth Circuit that a
McDonnell Douglaglaintiff cannot attack the factual basis of an employer’s terminatiosidadn order to prove
pretext. See Ray587 F. App'x at 19992 ) (citingHaverda v. Hays County 23 F.3d 586, 596 n.1 (5th Cir. 2013).
Secondguessing the grounds for a termination decision is inappropriaé@easan unwise or factually unsound
termination decision by Winn Dixie does not constitute retaliatie®e LeMaire v. Louisiana Dept. ifansp. and
Development480 F.3d 383, 391 (5th Cir. 2007) (“[The Plaintiff] must do more thamrgue that [Defendant]
made the wrong decision in order to survive summary judgment.”). Thsi€ourt cannot use the SMART Action
Plan or the Correate Action Report to support a finding that Winn Dixie did not have grountisrdnate Ralser.
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*4 (E.D. La.March 18, 2015), and Ralser failed to satisfy this burdéere regligence cannot

support a finding of pretext.

In contrastRalser’'s ESlwhen viewed in the light most favorable to Ralsasts some
doubt on Winn Dixie’s proffered timeline of the termination decisiSeeReid v. State Farm
Mut. Auto. Ins. Cq.784 F.2d 577, 578 (5th Cir. 1986) (in a motion for summary judgment, the
evidence should be construed in favor of the non-moving pé&fisgt, the EShuestions Winn
Dixie’s account of the location dfiblett’'s Executive Summary. Winn Dixeversthat the only
document which substantiates the existence of NibEgéTutive Summary, “Executive
Summary- RRalser (2).doc,ivas retrieved from an email forwarded to Winn Dixie’s legal
department (R. Doc. 77, at 2—3)Ralser’s ESI analysis concludes that the document was not
extracted from a forwarded emaiR.(Doc. 93, at 1) Further, Ralser’s experts were unable to
locate the forwarded email in Winn Dixie’s files, despite the use of paraméits allegedly
should have identified the email. (R. Doc. 93, at 2). Both of these findings, when viewed
favorably to R&ser,suggeseithergross negligencer dishonesty on the part of Winn Dixie.
Despite the fact that Ralser cannot proweerialdishonesty,ltese inconsistencie® suppora
finding of pretext. SeeReeves v. Sanderson Plumbing Products, 580 U.S. 133, 147-48
(2000) (“In appropriate circumstances, the trier of fact can reasonablyrorfethe falsity of

the explanation that the employer is dissembling to cover up a discriminatory prpose

The Court finds that Ralser presents the follovemglence of pretext on the part of
Winn Dixie: weighty evidence of temporal proximity, E§dtasuggestindimited

inconsistencies in Winn Dixie'description of their document retention practices, and very slight
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circumstantial evidence of intent to neté&Ralser before he requested FMLA leat#sidence of
temporal proximityalone cannot sustain a finding of pretesee Wilson v. Noble Drilling
Servs.,Inc.405 Fed. Appx. 909, 914 (5th Cir. 2010) (unpublished) (cBwgnson v. GSA10

F.3d 1180, 1188 (5th Cir. 1997).

Winn Dixie characterizes Ralsestowing of pretext as unsupported conclusion and
speculation. (R. Doc. 73-6 at 8)Vhile at first blush, Rals&s evidence isupportiveof
establishing pretext, a closer analysis reveals fatal issues. Ralser'safSisaloes not rise
above the level ditonclusory allegations, unsubstantiated assertions, or only a scintilla of
evidence.” Davis v. Fort Bend County 65 F.3d 480, 484 (5th Cir. 2014) (citations omitted).
The origin and development of Niblett's Executive Summary, “Executive SuynnrRiRalser
(2).doc,”is a crucial issue in this caselowever, Ralser cannot prove that it was modified after
thefact or intentiondly deleted from WinrDixie’s drive. (R. Doc. 93 at 2). His experts merely
argue that the remaining copy of the Executive Summary did not come framadn(R. Doc.

93 at 1), as claimed by Winn Dixie, and this inconsistency is “only a scintiladgrece.”

Davis765 F.3d at 484.

Case law cited bthe parties supports this Court’s finding. As note8hackelford“the
combination of suspicious timing with other significant evidence of pretext[] canffogent to
survive summary judgment.Shackelford v. Deloitte & Touche, L P90 F.3d 398. 409 (5th
Cir. 1999). Suspicious timing is present, prgcedentioes not support a finding tHaalsers
proffered evidence is “significant.ld. For instance, th8hackelforccourt held that an

employeeproved pretext wheshe presenteevidenceadiscounting her employer’s account of the

15



eventsleading up to her termination alongside highly suspicious timichgat 409-410. The
plaintiff in Shackelfordelied on the testimony of her fellow employees gadd performance
evaluationsid., and this evidenceeaningfully diffes from Ralser’s use of E&ind reliance on
the SMART Action Plan Simply putthe weight attributable to good performance reviews is
much greater than the weight provided by Winni®sprogressive plan to review Ralser’s
performance.Ralser does not appear to be the model employee: his first Corrective Action
Report, dated February 7, 2012, states that Ralser told one of his subordinates that “I am not
throwing you under the bus, but that | will run over you and leave tread marks.” (R. D®)c. 73-
Further, thdenientdecisionto discipline Ralser with a nineyjay SMART Action Plan and a
third Corrective Action Report, which was marked as a “Final Written Warnouogtirred

before Ralser refused to sign the proffered written warrang an expensive meat freezer
malfunctioned in his store. (R. Doc. 73-3 at3, Bjhile the timing of Ralser’s termination is
highly suspicious, the circumstantial evidence suppleimghis temporakvidence is
extraordinarily slight, particularly in view of the undisputed evidence of munadile

performance even after being place on performance revtesannot support a finding of

pretext See Reeve830 U.S. at 147-48. Thus, Ralser fails to carry his burden of proving

pretext.

D. Winn Dixie's Affirmative Defense of Mixed Motives

Winn Dixie argues in the alternative that even if Ralser can meptima faciecase and
present an issue of fact regarding pretext, Winn Dixie is entdledmmary judgment on a

mixed-motives defense. (R. Doc. 73-6 at 10). In FMLA cases such as the one at bar, a showing

16



by the defendant that he or she would have taken the adverse aetjardfess anyimproper
motive acts as an affirmative defen&ee Ray587 Fed. Appx. at 188-89, 196. However, the
Fifth Circuit recently signaled that this standard mayibe for review Harrelson v. Lufkin

Indus., Inc, No. 14-41458, 2015 WL 3941905, at *2 (5th Cir. June 29, 2@Es)ining to rule

on whether the “but-for” standard ohiversity of Texas Southwestern Medical Center v.

Nassar 133 S. Ct. 2517, 2534 (2013), applies to FMLA retaliation cases). Absent guidance to
the contrary, this Court will continue to apply thegardless of” standard usedRay 587 Fed.

Appx. at 188-89, 196.

The Court finds, based on the facts presented in Pars@p@y that Winn Dixie can
prove that it intended to terminate Ralsegardless of his request for FMLA leave. Winn
Dixie’s actions, which possibly arise tegligencecaused the loss of most of the documentation
which supports their argument. (R. Doc. 89 at However, significant evidence remains of
their intent taterminate Ralser. While the SMART Action Plan contemplated sixty additional
days of evaluation, numerous events occuafér the institution of this plawhich suggest
Winn Dixie had reason to abandon verbal and written warnings. Ralser was issuead@€orre
Action Report on April 12, 2012, which he refused to sign. (R. Dog@. @334). This
Corretive Action Report was his third Corrective Action Report in three monthst avasbi
marked as a “Final Written Warning.” (R. Doc-8%&t 54). The first of these Corrective Action
Reports regarded Ralser telling a subordinate that “I am not throwing you understheut that
| will run over you and leave tread marks.” (R. Doc. 73-2 at 41). Although vulnerable to bias,

numerous witnesses attest that a walkthrough of Winn Dixie’s store occurredibh9%pr
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which was not favorable to Ralser. (R. Doc. 73-7 & B)eat freezer malfunctioned in his
store, which carried the potential for significant losses. (R. Do€.at3®). After carefully

considering the preceding, the Coundf that Winn Dixie proves its affirmative defense

E. Ralser's Prima Facie Case ofinterference

In the Fifth Circuit, an employer may defeat an interference claim by grdkat the
right to FMLA leave was extinguished before the employer requested the IBaeeShirley v.
Precision CastpartCorp., 726 F.3d 675, 682 (5th Cir. 2018iting Grubb v. Southwest
Airlines, 296 Fed. Appx. 383, 391 (5th Cir. 2008)Jhus, although denying an employee the
[leave] to which he is entitled generally violates the FMLA, denying [leavent@mployee
whose right to [such leave] had already been extinguisifed legitimate reasons unrelated to
his efforts to secure FMLA leavedoes not violate the Ac),’see also Throneberry v. McGehee
Desha County Hosp403 F.3d 972, 977 (8th Cir. 2005) (“[A]ln employer who interferes with an
employee’s FMLA rights will nbbe liable if the employer can prove it would have made the

same decision had the employee not exercised the employee’s FMLA'yights.

The Court finds that Winn Dixie has presented sufficient evidence to show that'®als
right to FMLA leave was no lgger viable when he requested it from Niblett. As noted in Part
lIl.D, supra Winn Dixie lost most of the documentation which would satisfy a motion for
summary judgment on this issu¢R. Doc.89 at 11). Despite thispossiblenegligence, Winn
Dixie’s evidence is sufficient. Ralser was issued a “Final Written Wgttnmhis Corrective

Action Report on April 12, 2012. (R. Doc.-23at 54). He refused to sign this report. (R. Doc.
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73-7 at 34). This was his third Corrective Action Report in three months. (R. De2.at3l1,

42). It bears repeating thate first of these Corrective Action Reportas givenbecause Ralser

told a subordinate that “I am not throwing you under the bus, but that | will run over you and
leave tread marks. (R. Doc. 732 at 41). Furthermore, threewitnessesverify that a
walkthrough of Winn Dixie’s store occurred on April 19th, which was not favorable torRalse
(R. Doc. 737 at 5). Management was notified during the week of April 23, 2012, that a meat
freezer malfactioned in Ralser’s store, which carried the potential for significasesos (R.

Doc. 737 at 5). All of this occurred before Ralser announced his intent to take leave on April
30, 2012, and Ralser can only point to theety-day plan of the Corrective Action Reportca

inconclusive ESI to counter WinDixie's assertions.

V. CONCLUSION
For the foregoing reasonl IS ORDERED that Winn Dixie’s Motion for Summary
Judgment (R. Doc. §3s herebyGRANTED.

New Orleans, Louisiana this fliday of September, 2015.

oy &l

UNITED STATES DISTRICT JUDGE
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