Beard v. Wolf et al Doc. 118

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JANICE BEARD CIVIL ACTION
VERSUS NO:13-4772
CRANE PAUL WOLF, ET AL. SECTION: "A" (5)

ORDER AND REASONS

The following motion is before the Coumitotion for Partial Summary
Judgment (Rec. Doc. 77) filed by Defendants, Sheriff Daniel Edwards ancie Wolf.
Plaintiff, Janice Beard, hdded an opposition to the motion. The motion, reed for
submission on October 22, 2014, is before@oert on the briefs without oral argument. For
the reasons that follow, the motion is GRANTED.

Also before the Court is Defendankotion in Limine (Rec. Doc. 76) to exclude
evidence and testimony at trial pertainingseveral topics. The motion was noticed for
submission on October 22, 2014. Plaintiff med responded to the motion. The Court finds
Defendants' unrebutted arguments to be pesiseaThe motion in limine will therefore be
GRANTED in its entirety.

l. Background

Plaintiff Janice Beard brings this aati pursuant to 42 U.S.C. § 1983 against
defendants Deputy Crane Paul Wolf and Sh&#hiel Edwards, both of Tangipahoa Parish.

This action arises out of plaintiff JaniBeard's arrest on Febary 22, 2013. Beard
was a passenger in a vehicle that was attemptirgitaa parking spot at a bar located in
Hammond, Louisiana. (Comp. 1 6). The vebiolade contact with another vehicle and

someone called 911. Defendant Wolf responttethe call. Beard contends that Wolf was
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belligerent and for no apparent reason pulledfh@m the vehicle, maced her, and threw her
to the ground.Id. 1 10). Beard contends that she waartlarrested without probable cause
and subjected to excessive force in the proceds{{ 11-2).

Beard alleges that she was denied tinmebdical treatment and food service while
being held at the jail, and deprived of her per@ldrelongings because she lacked the cash fee
to obtain them.Id. 1 13-14, 18). The complaint against Wolf and ¢fffecial capacity claims
against Sheriff Daniel Edwards are brouglursuant to § 1983 and state law.

Plaintiff was charged with resisting affioer, battery of a police officer, and
disturbing the peace. (Rec. Doc. 45, Fourth Amen@enhplaint  80). Those charges were
nolle prossed on April 28, 2014. Plaintiff latamended her complaint to join claims against
the District Attorney for Tangipahoa Parifdr malicious prosecution. The Court dismissed
those claims on July 23, 2014 (Rec. Doc. 64).

Ajury trial in this matter is scheduled to commeran February 9, 2015. (Rec. Doc.
63).

Defendants now move for partial summarggment on several issues, each of which
the Court addresses below.

[, Motion for Summary Judgment

Summary judgment is appropriate onlytiie pleadings, depositions, answers to
interrogatories, and admissions on file, togetigh the affidavits, if any,” when viewed in
the light most favorable to the non-movant@sv that there is no genuine issue as to any
material fact."TIG Ins. Co. v. Sedgwick James, 276 F.3d 754, 759 (5th Cir. 2002jtfng
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-50 (1986)). Adispute aboutatenial
fact is "genuine"” if the evidence is such tlaateasonable jury could return a verdict for the

non-moving partyld. (citing Anderson, 477 U.S. at 248). The court must draw all juatifie



inferences in favor of the non-moving parkg. (citing Anderson, 477 U.S. at 255). Once the
moving party has initially shown "that thereas absence of evidence to support the non-
moving party's causeCelotex Corp. v. Catrett, 477 U.S. 317, 325 (1986), the non-movant
must come forward with "specific factshowing a genuine factual issue for trilal. (citing
Fed. R. Civ. P. 56(eMatsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 587 (1986)).
Conclusional allegations and denials, spatioh, improbable inferences, unsubstantiated
assertions, and legalistic argumentation dbaaequately substitute for specific facts
showing a genuine issue for triadl. (citing SECv. Recile, 10 F.3d 1093, 1097 (5th Cir. 1993)).
The Court begins by noting that Plaintiffpmosition to Defendants' motion is for the
most part unresponsive to the specific angnts that Defendants are making. The opposition
not only fails in large part to address Defentkamarguments, but it also includes arguments
in opposition to issues that clearly have netb raised, and to claims that are not part even
part of this lawsuit.Plaintiff's opposition totals 546 pagget the briefing contains only two
citations to the exhibit§ The party opposing summary judgment must do soitiryg to
specific evidence in the recorillisv. Cleo Corp., 749 F.3d 314, 317 n.3'(XCir. 2014)
(citing Ragas v. Tenn. Gas Pipeline Co., 136 F.3d 455, 458 {5Cir. 1998)). That party must
also explain the "precise manner" in iain that evidence supports her argumedt.(quoting
Forsyth v. Barr, 19 F.3d 1527,1536 {5Cir. 1994)). Rule 56 does not impose on the distri

court a duty to sift through the record in seaoflevidence to support a party's opposition to

! For instance, at pages 11-13 of the OppositiomnBifaunexplicably argues about First
Amendment retaliation, which is not part of tieessse. Plaintiff also spent much of her opposition
arguing the merits of the excessive force and falsest claims vis a vis Wolf in his individual
capacity. But those claims are not at issue in Beéénts' motion.

2 0On October 22,2014, the Court ordered counselPfamntiff to deliver a hard copy of the
Opposition to chambers. (Rec. Doc. 98). The Cowuptressly instructed that the copy was to be
tabbed but counsel ignored this instruction. The@evas provided 546 loose, unbound pages
that have been difficult to use.



summary judgmentd. at 317 (quotindgragas, 136 F.3d at 458).

A. Official Capacity Claims

Plaintiff has sued Sheriff Edwards in hafficial capacity only, and she has sued
Deputy Wolf in both his official and individal capacities. (Rec. Doc. 3; Amended Comp.
3(A)-(C)). Official capacity suits represent ahet way of pleading an action against an entity
of which an officer is an agenturner v. Houma Mun. Fire & Police Civil Serv. Bd., 229 F.3d
478, 483 (4 Cir. 2000) (quotindentucky v. Graham, 473 U.S. 159, 165 (1985)). Thus, all of
the official capacity claims in this acticare against the Sheriff of Tangipahoa Parish.

The sole claim that the Court addresses for psgs of the official capacity claims are
the Fourth Amendment claims for false arrastl excessive force. See the discussidna
regarding rights listed in the pleadings but theg¢ not implicated under the facts of this case.

The official capacity claims are gaoveed generally by the principles bfonell v.
Department of Social Services of City of New York, 436 U.S. 658 (1978)UnderMonell, for a
municipality to be liable for the constitutionablations of one of its employees, the plaintiff
must offer proof of a policy or customahwas the moving force behind the claimed
constitutional violationDuvall v. Dallas County Tex., 631 F.3d 203, 210 {5Cir. 2011) (citing
Monell, 436 U.S. at 694).

In her opposition, Plaintiff points to nevidence to support the inference that the
Sheriff had an official policy or custom of alling officers to use excessive force and to arrest
citizens without probable cause, much lese timat was the moving force behind Plaintiff's
injuries.

Plaintiff asserts in her opposition thstie should be granted a continuance on
Defendants' motion and she makes referenatstanding discovery requests but she does
not describe what she expects to discover atlgiesdate. The Court notes that no motions to
compel are pending and Plaintiff's most neceotion before the magistrate judge was

4



dismissed due to Plaintiff's counsel's failureafgpear for the hearing. (Rec. Doc. 111; Minute
Entry 11/ 19/ 14). Plaintiff did have a motion to cpel pending but that motion was likewise
dismissed because once again counsel did not apffec. Doc. 109; Minute Entry

11/ 12/ 14). Plaintiff has not demonstrated causalfglaying resolution of Defendants' motion
so no continuance will be granted.

Plaintiff has failed to create an issuefadt as to a policy or custom that was the
moving force behind her alleged injuries.efmotion for summary judgment is GRANTED as
to this claim.

Plaintiff also asserts a failure to train/ supisevclaim as one of her theories of official
capacity liability. To succeed on a failurettain claim the plaintiff must demonstrate that 1)
the municipality's training policy procedes were inadequate, 2) the municipality was
deliberately indifferent in addmg its training policy, and 3the inadequate training policy
directly caused the plaintiff's injurieSanders-Burnsyv. City of Plano, 594 F.3d 366, 381 (5
Cir. 2010) (citingBaker v. Putnal, 75 F.3d 190, 200 {5Cir. 1996)). A § 1983 failure to
supervise claim requires proof that 1) the sup@nvfailed to supervise the officer; 2) a causal
link exists between the failure to supervise anél tiolation of the plaintiff's rights; and 3) the
failure to supervise amounts to deliberate inddfece.Goodman v. Harris County, 571 F.3d
388, 395 (& Cir. 2009) (citingSmith v. Brenoettsy, 158 F.3d 908, 911-12 {Cir. 1998)). To
establish deliberate indifference the plaintifialy must demonstrate a pattern of violations
and that the inadequacy of the traininglivimus and obviously likely to result in a
constitutional violationld. (quotingCousin v. Small, 325 F.3d 627, 637 (5Cir. 2003)).

In her opposition Plaintiff suggests that Weas unable to testify regarding his

general understanding of the Sheriff's polici€daintiff points out, without citation to any

® This assertion contains one of the two citatiomshte Opposition's exhibits contained in
the entire memorandum. The specific deposition paged, however, are not included with the
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evidence or reference to any details, thati\Wead a prior disciplinary history. These
arguments do not address the culpabilityhod Sheriff as a moving force behind any
violation. Plaintiff has failed to create an issafdact as to a failure to train/supervise claim.
The motion for summary judgment is GRANTED as tegh theories of liability.

B. Miscellaneous Claims

The Original and Amended Complaints contain refeemnto various rights and causes
of action that are not implicated under thet&of this case. Defendants have moved to
dismiss any claims under the Second, Fifhth, Eighth, and Fourteenth Amendments.
Plaintiff has not responded to this aspeftthe motion. Thus, the motion for summary
judgment is GRANTED as to any chas brought under these Amendments.

Any purported separate claim for invasiof privacy is likewise DISMISSED.

C.ClaimsUnder 42 U.S.C. § 1981, 1985(3), and 1986

Defendants move for summary judgmemtany claims asserted under 88 1981,
1985(3), and 1986. Section 1981 prohibits intenal racial discrimination in the making and
enforcing of contractRunyon v. McCrary, 427 U.S. 160, 168 (1976Qden v. Oktibbeha

Cnty., 246 F. 3d 458, 463 {5Cir. 2001)? This provision is not implicated under the facfs o

excerpts that are Exhibit B, at least not in thpyprovided to the Court.

442 U.S.C. § 1981, entitled Equal Rights Under the, provides:

(a) Statement of equal rights

All persons within the jurisdiction of the Unitede®es shall have the
same right in every State and Territory to make eanfibrce contracts,
to sue, be parties, give evidence, and to theafudl equal benefit of all
laws and proceedings for the security of persond aroperty as is

enjoyed by white citizens, and shall be subjectike punishment,

pains, penalties, taxes, licenses, and exactioagarfy kind, and to no
other.

(b) “Make and enforce contracts” defined
For purposes of this section, the term “make anfdree contracts”includes
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this case.

Section 1985 is a civil conspiracy statdtEhe law in this circuit recognizes that a §

the making, performance, modification, and termioaabfcontracts, and the
enjoyment of all benefits, privileges, terms, amd ditions of the contractual
relationship.

(c) Protection against impairment

The rights protected by this section are protecigdinst impairment by
nongovernmental discrimination and impairment unc@or of State law.

® 42 U.S.C. § 1985(2), entitled Obstructing Justlegimidating Party, Witness, or Juror,
provides:

If two or more persons in any State or Territorypspire to deter, by
force, intimidation, or threat, any party or witrséa any court of the
United States from attending such court, or frorstifging to any

matter pending therein, freely, fully, and truthfylbr to injure such

party or witness in his person or property on aedaaf his having so
attended or testified, or to influence the verdgtesentment, or
indictment of any grand or petit juror in any sumurt, or to injure

such juror in his person or property on accountaafy verdict,

presentment, or indictment lawfully assented tohwy, or of his

being or having been such juror; or iftwo or mpegsons conspire for
the purpose ofimpeding, hindering, obstructingdefeating, in any
manner, the due course of justice in any Stateeorifory, with intent

todenyto any citizen the equal protection of timed, or to injure him
or his property for lawfully enforcing, or attempg to enforce, the
right of any person, or class of persons, to theag¢@rotection of the
laws.

42 U.S.C. 8§ 1985(3), entitled Depriving Persons igihis or Privileges, provides:

If two or more persons in any State or Territoryspire or go in
disguise on the highway or on the premises of aaqtior the purpose
of depriving, either directly or indirectly, any p®n or class of
persons of the equal protection of the laws, cgaqufal privileges and
immunities under the laws; or for the purpose oéyenting or
hindering the constituted authorities of any Statélerritory from
giving or securing to all persons within such StateTerritory the
equal protection of the laws; or if two or more p@ns conspire to
prevent by force, intimidation, or threat, any o#h who is lawfully
entitled to vote, from giving his support or advogén a legal manner,
toward or in favor ofthe election of any lawfutjyalified person as an
elector for President or Vice President, or as aler of Congress of
the United States; or to injure any citizen in persw property on
account of such support or advocacy; in any caseookpiracy set
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1985(2) or (3) claim must be grounded on raciahams. Bryan v. City of Madison, 213 F.3d
267,276 (8 Cir. 2000) (citingNewberry v. East Tex. State Univ., 161 F.3d 276, 281 n.2"Xir.
1988));Mitchell v. City of Sugar Land, No. 10-223, 2011 WL 1156253, at *8 (S.D. Tex. M25,
2011) (citingWong v. Stripling, 881 F.2d 200, 202-03 {(5Cir. 1989)).

Plaintiff produces no evidence whatsoeveatthace played a factor in Wolf's conduct,
much less that he conspired with others tatdBurther, a municipality cannot as a matter of
law enter into a conspiracyBatistev. City of Beaumont, 421 F. Supp. 2d 969, 988 (E.D. Tex.
2005); Mitchell, 2011 WL 1156253, at *8 (citinBenningfield v. City of Houston, 157 F.3d 369,
378 (8" Cir. 1998);Hiliard v. Ferguson, 30 F.3d 649, 653 {5Cir. 1994)). Plaintiff has no
plausible claim under § 198Bnd 81986 does not provide an independent causetmfrabut

instead requires the existence of a valid claimem8 1985’ Bradt v. Smith, 634 F.2d 796,

forth in this section, if one or more persons ergghtherein do, or
cause to be done, any act in furtherance of theeabpf such

conspiracy, whereby another is injured in his parso property, or
deprived of having and exercising any right or geige of a citizen of
the United States, the party so injured or deprivexy have an action
for the recovery of damages occasioned by suchyrgudeprivation,

against any one or more of the conspirators.

®42 U.S.C. § 1986, entitled Action for Neglect teeRent, provides:

Everyperson who, having knowledge that any ofth@engs conspired
to be done, and mentioned in section 1985 of thles, are about to be
committed, and having power to prevent or aid iryenting the

commission ofthe same, neglects or refuses sotd such wrongful

act be committed, shall be liable to the party iej, or his legal
representatives, for all damages caused by suchgiubact, which

such person by reasonable diligence could havegmed; and such
damages may be recovered in an action on the easkany number
of persons guilty of such wrongful neglect or reflumay be joined as
defendants in the action; and if the death of aastpbe caused by
any such wrongful act and neglect, the legal repn¢stives of the
deceased shall have such action therefor, and neagver not

exceeding $5,000 damages thereim tfee benefit of the widow ofthe
deceased, ifthere be one, and ifthere be no widtloen for the benefit
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799 n.3 (§' Cir. 1981).

The motion for summary judgment is GRANTED as ty alaims under 8§ 1981, 1985,
and 1986.

D. StateLaw Claims

To recover for intentional infliction cfmotional distress under Louisiana law, a
plaintiff must establish 1) that the conducttbé defendant was extreme and outrageous; 2)
that the emotional distress suffered by themtlidfiwas severe; 3) and that the defendant
desired to inflict severe emotional distress orwrikat severe emotional distress would be
certain or substantially certato result from his conducgtevenson v. Lavalco, Inc., 669 So.
2d 608, 611 (La. App." Cir. 1996) (citingWhite v. Monsanto, Co., 585 So. 2d 1205 (La.
1991)).

Defendants point out that Plaintiff has remught any type of psychiatric or other
psychological help as a result of the encoumtgh Wolf. Plaintiff fails to point to any
competent evidence to create an issue of fadhaclaim, particularly with respect to the
requirement of severe emotidrtistress. The motion for summary judgment is GRAND as
to this claim.

Defendants move for summary judgmemt any claims that Plaintiff might have
asserted for abuse of process and maliciousgmason. Plaintiff did not address this aspect
of Defendants' motion in her opposition.e'motion for summary judgment is GRANTED as
to these claims.

[11.  Motionin Limine

Plaintiff has not filed an opposition to Bendants' motion in limine. The Court finds

of the next of kin of the deceased. But no actiomder the provisions
of this section shall be sustained which is not ooemced within one
year after the cause of action has accrued.



merit to the motion, which will be grantediis entirety, and the following evidence will be
excluded at trial: 1) references to drug usage/an shooting up the crowd; 2) references to a
lost wage claim (including any expert testinyan this area); 3) accident reconstruction
(including any expert testimony in this ared);expert Lloyd Grafton; and 5) references to
settlement.
V. Conclusion

All federal claims are dismissed agat Defendants in their offici@lapacities. The
only federalclaims remaining for trial are Beard®surth Amendment claims against Wolf in
his individual capacity for excessive forcedafalse arrest. The supplemental state law tort
claims asserted against Wolfe personally, agdinst the Sheriff vicariously, for excessive
force and false arrest, also remain for triatpert testimony for purposes of establishing
liability will not be admitted.

Accordingly, and for the foregoing reasons;

ITISORDERED that theMotion for Partial Summary Judgment (Rec. Doc.
77) filed by Defendants, Sheriff Daniel Edwards an&ie Wolf, iSGRANTED as explained
above;

ITISFURTHER ORDERED that theMotion in Limine (Rec. Doc. 76) filed by
Defendants, Sheriff Daniel Edwards and Crane WeIERANTED as explained above.

December 17, 2014

10



