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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JASON DEROUEN CIVIL ACTION

VERSUS 13-4805

c/w 134806 and 13-5060
HERCULES LIFTBOAT CO., LLC ET AL.
SECTION “L” (1)

This document relates only to civil action No. 13-4806 (L. Francis)

ORDER & REASONS

Before the Court areThird-Party and CrossClaim Defendant,Dr. David Wyatt's
(“Wyatt”), Motions to Dismiss. R Docs. 288, 289, 290, 313, 314, 315. Wyatt argheshird
party complaint and crosgaim should be dismissed for lack of subject matter jurisdiction, R.
Docs. 288, 315, failure to state a claim, or in the alternative, summary judgm@uc$.289,
314, and because they are tibvaared under presctipn and the doctrine of laches, R. Docs. 290,
313. Plaintiff Lollo Francis opposes the Motitm Dismiss obr failure to state a claim afutf
summary judgment, R. Doc. 303, and the Motion to Dismiss for prescription or under laches. R.
Doc. 305.Third-Party Plaintiff Hercules opposes each of the motiddsDocs. 306, 307, 308.
CrossClaimants Samsung Fire & Marine Insurance Company, Sun Boats Inc, Y &iSeMinc.
(“Y&S”) adopt Hercules’oppositions. R. Docs. 310, 311, 3The Court has read the parties
briefs and heard oral argument on the motions and now issues this Order & Reasons.

l. BACKGROUND

This admiralty case arises out of injuries that Plaintiffs Jason Deroudmani&tParker,

and Lollo Francis, lll, sustained while being transferred from a liftboativitv TILAPIA, onto

the stern deck of the M/V Sun Ray. Plaintiffs were not seamen. In thenaiats, which are
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nearly identical, Plaintiffs claim that they were employed by Grand Isle Simgh & instrument
superiiendents. Their duties included hooking up safety systems on offshore platforms.f&laintif
were quartered on a liftboat, the M/V TILAPIA. Plaintiffs cladthat they sustained injuries
while being transferred in a personnel basket during a crew chahge they were slammed
several times against the deck and side rail of the crew boat. Plaintiffs eaghtbseparate
lawsuits against the same Defendanittercules Liftboat Company, LLC, the owner and operator
of the M/V TILAPIA, as well as Y&S Marig, Inc. and Sun Boats, Inc. According to Plaintiffs,
Y&S Marine operated and controlled the crew onboard the M/V Sun Ray, a U.S. Flag \»esse
Boats, Inc. owned the M/V Sun Ray. Plaintiffs claththat the Defendants are jointly liable for
their negligence. They each asior damages in the amount of $2,000,000.00. On September
24, 2013, the three cases were consolidated. The case was bifurcated betwégnahalbil
damages. R. Doc. 104. The issue of liability came on for trial on Septem!2&151, R. Doc.

164.

The Court issued its Findings of Fact and Conclusions of Law (“Findings and
Conclusions”) on October 20, 2015, regarding the liability phase of the case. R. Doc. 172. The
Court held that Defendant Hercules was 70% at fault, Defe&®tMarine (*Y&S”) was 30%
at fault, and Plaintiffs were not at fault.

One of the plaintiffsn the original lawsuijtLollo Francisunderwent back surgery on April
10, 2014. R. Doc. 288 at 1. hird-Party and Cros€laim Defendant, Dr. David Wyatt, wa
Francis’ surgeon. R. Doc. 288at 1. After the surgery, Francis experienced complications, sought
a second opinion, and ultimately underwent two additional surgical procedures..R8Bacat
2. Subsequently, he filed a medical malpractice suit agBindVyatt in state court, alleging that

Dr. Wyattnegligently misplaced a L5 pedicle screw during the spinal surgery. R. Dot. &88
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Now, Defendants Hercules and Y&S, have fieedespective thirgparty complaint and
crossclaim against Dr. Wyatt, adopting the allegations Francis matleeistate courtwst. R.
Docs. 184, 301. The thiparty complaint and crossaim contain virtually the same allegations
against Dr. Wyatt, and seek indemnity and contribution from Dr.tiMfga any sums Francis
received as aesult of the state court suit. See R. Docs. 184, 301. Dr. Wyatt has filed Motions to
Dismissboth the thirdparty complaint and crossaim, alleging bck ofsubject matter jurisdiction,
failure to state alaim, or in the alternativeg motion for smmaryjudgement, and that the claims
are time barred under laches or state law prescrif@iecauseDr. Wyatt argues the thirgarty
complaint andcrossclaim should be dismissed for the same reasons, the @duaddress each
Motion to Dismiss the thirgharty complaintalong with the corresponding Motion to Dismiss the
crossclaim.

. PRESENT MOTIONS!?
A. Dr. Wyatt's Motion s to Dismiss for Lack of Subject Matter Jurisdiction (R.
Docs. 288, 315).

Dr. Wyatt argues thathis matter is before the Court based on maritime jurisdiction,
however, the claims against Dr. Wyatt are not based in admiralty. R. Dod. &88. Dr. Wyatt
cites to this Court’s decision international Marine, LLC v. FDT, LLGvhere the Court explained
“the Fifth Circuit requires that under Rule 14(c) the THedty Plaintiff ‘(1) assert an action
sounding in admiralty or maritime, (2) that arises out of the same transactiarreoce or series

of transactions ooccurrencess the plaintiff's originatlaim, (3) over which the district court has

1 Dr. Wyatt has filed a totadf six motions to dismiss the thighrty complaint and crosgaim on three
grounds each: lack of subject matter jurisdiction, failure to state a claim auWonary judgment, and to
dismiss as time barred under laches or state law prescription. As dismfssethe Court finds it is only
necessary to address tetions to dismiss for lack of subject matter jurisdiction at this time.
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jurisdiction.” ” Int’l Marine, LLC v. FDT, LLC No. CIV.A. 160044, 2014 WL 7240143t *9
(E.D. La. Dec. 19, 2014nternal quotations omittedR. Doc. 2881 at 3.Thus, Dr Wyatt
contends the Court does not have jurisdiction over the third-party complaint ocleioss-

Further, Dr. Wyatt argues thefartzog v. @Gyo, L.L.C, demonstratethis Court does not
have subject matter jurisdiction over these claiNe CIV.A. 12-2895, 2013 WL 2456377, at *4
(E.D. La. June 5, 2013Wilkinson, M.J.)In Cayq the plaintiff fled Jones Act and general
maritime claims against the defendalok. at *1. The defendant filed a thirgarty complaint
against the treating doctor, seekingcibution against the physicidor medical malpracticé.
The ourt explained that Rule 14(®quiresthe thirdparty plaintiff to assert an action in admiralty
or maritime.ld. at *4.Because the claims in the thipairty complaint were not based in admiralty
or maritime, the Court held that Rule 14(c) “does not permit the ass@fti[the defendant’s]
claims against the proposed thpdrty plaintiffs.” Id. Dr. Wyatt contends that the case here is
analogous t€ayq as the defndants in the main demand seek to bdlagms for indemnity and
contribution against the treating phsisin based on medical malpractice. R. Doc.-288 43

Next, Dr. Wyatt avers that supplemental jurisdiction under Rule 14(a) is inajgbeoipr
this case. Dr. Wyatt rejects Hercules’ position that the alleged medicalactalp “arises out of
the same core of operative facts as the main admiralty claim.” R. Dod. @880. Instead, Dr.
Wyatt contends that the basket trans$fet causedhe initial injury is too far removed from any
allegedmalpracticethat occurred during a medical procedure nineteertimdate to arise from

the same core of operative factsitiftQy United Mine Workers of America v. Gibhl383 U.S. 715

2 Cayoinvolved a state law claim under the Louisiana Medical Malpractice Act, whiwdt & issue in
this case. However, the court’s discussion of Rule 14(c) is still relevant here.
3 Dr. Wyatt cites myriad other cases to support this position. See R. Dot.288.
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(1966) (holding that supplemental jurisdiction exists when the relationship betweewo ttiaims
“comprises one constitutional caseida“derives from a common nucleus of operative fagt.”)
Additionally, Dr. Wyatt argues that this is not a case whaee Gurt should exercise its
discretionay supplemental jurisdiction, as supplemental jurisdiction is inappropriate when the
only “commonfact” is the plaintiff's injury. R. Doc. 288 at 14 (citingHarrison v. Glendel
Drilling Co., 679 F. Supp. 1413, 1423 (W.D. La. 19883e also Miller v. GriffirAlexander
Drilling Co., 685 F. Supp. 960, 966 (W.D. La. 1988), aff'd, 873 F.2d 809 (5t1@88) (holding
that while there was arguably a “common nucleus” between two claims involvingiffifaint
injuries, “thatconnection too attenuated to satisfy the constitutional requisites for oaisexefr
pendent jurisdictiori)). Finally, Dr. Wyatt agues that supplemental jurisdiction would be
inappropriate here in light of the malpractice claim already pending against hiateiicgurt. R.
Doc. 288-1 at 14.

B. Hercules’ Responsé

Hercules opposes the Motion. R. Doc. 308. Hercules argues that under Rule 14(a), a third
party plaintiff is entitled to serve a complaint upon someone who is not patg ction, but
may be liable to the thirgarty plaintiff. R. Doc. 308 at 1. Hercgleontends that jurisdiction exists
under supplemental jurisdiction pursuant to 28 U.S.C. § 186@dmiralty and maritime
jurisdiction under 28 U.S.C. 8§ 1333. Regarding supplemental jurisdiction, Hercules contends that
its claim against Dr. Wyatt ariséom the same core of operative facts as the original incident

upon which this claim is based. R. Doc. 308 at 2. Hercules avers that Francistraduce

4Y&S also filed an opposition, adopting Hercules’ arguments in their entirety. R. Doc. 310.
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evidence at trial that Hercules is liable for the injuries caused by Drtt\Wyas, it argues, these
cases are part of the same case or controversy. R. Doc. 308 at 2.

Hercules distinguishes the cases cited by Dr. Wyatt, and argues thauttein both
Harrison andMiller agreed that “as regards quantum, there is arguably a common nucleus: both
claims corern plaintiff's injury . . ."Harrison v. Glendel Drilling Cq.679 F. Supp. 1413, 1423
(W.D. La. 1988) Miller v. Griffin-Alexander Drilling Co, 685 F. Supp. 960, 966 (W.D. La. 1988),
aff'd, 873 F.2d 809 (5th Cir. 198%erculexontends that even though the cewid not exercise
jurisdiction in those cases, supplemental jurisdiction is warranted hetee @ourt las already
determined liabilityand damages are the ombgueremaining. Hercules avers that because “the
same doctors will testi on the same matters,” the claims arise from a common nucleus of
operative facts. R. Doc. 308 at 4. Further, Hercules argues thaif ¢werthird-party complaint
and crossclaim aredismissed, Hercules will introduce evidence regarding Dr. Wyatt sgeegle.
Thus, they contend the Court should extend discretionary supplemental jurisdiction aséhis ¢

Next, Herculelaims that jurisdiction exists under admiralty or maritime jurisdiction. R.
Doc. 308 at 5Relying onFifth Circuit precedent, Herculesgares that “where the underlying
claim is governed by the general maritime law, the contribution and indemnity eleras well.”

R. Doc. 308 at 5. (citiniylarathon Pipe Line Co. v. Drilling Rig ROWAN/ODES3A1F. 2d 229,
235 (5th Cir. 1989) Herculescontends that undeéviarathon because Francis’ claims against
Hercules are based in maritime, Herculeslemnity and contribution claims against Dr. Wyatt
are maritime as well. R. Doc. 308 at 5.

Additionally, Herculesavers that jurisdiction exists by way @b Rule 14(c) tender
Hercules acknowledges that Fifth Circuit precedent establishes that medipghatice claims

are not maritime(citing Joiner, 677 F. 2d at 1035). dWwever, it contends that it is not clear
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“whether the tendered claim its@i a Rule 14c) tenderjmust be a maritime claim.” R. Doc. 308
at 8. Herculesrgueghat according to Wright and Miller, impleader is permissible “in any case in
which the transaction or occurrence involved gives rise to both maritime anchardime
claims.” Wright and Miller, 6 Federal Practice & Procedure (3d ed.), 81465, n.46rdhug to
Hercules, Rule 14(c) “only requires” that the original claim be based on dtyyarad the thire
party claim arise from the same transaction or occurrefibes, Hercules avers that allowing the
third-party complaint will “reduce the possibility of inconsistent results . . .iedita redundant
litigation, and prevent a third party’s disappearance.” R. Doc. 308 at 10.
1. LAW AND ANALYSIS
A. The Law of Subject Matter Jurisdiction®

Rule 12(b)(1) of the Federal Rules of Civil Proceduogegns challenges to a cousrt’
subject matter jurisdiction. A court must dismiss a case for lack of subject matdrcjion
“when the court lacks the statutory or constitutional power to adjudicateshéldame Builders
Ass'n of Miss., Inc. v. City of Madisot43 F.3d 1006, 1010 (5th Cir. 1998) (quothgwak v.
Ironworkers Local 6 Pension Fun81 F.3d 1182, 1187 (2d Cir. 1996). Auct should grant a
motion under 12(b)(1) “if it appears certain that the plaintiff cannot prove anyfaet®in support
of his claim that would entitle him to reliefid. In response to Dr. Wyatt®lotion to Dismiss for
lack of subject matteuvyisdiction, Third-Party Plaintiffs and CrosSlaimants assert this Court has

subject matter jurisdiction under either admiralty and maritime jurisdigrovided by 28 U.S.C.

SHerculesadmitsDr. Wyatt is entitled to a jury trial on this claim. “The sad question left open by
unification [of admiralty and civil procedure] is whether the issues in a thitg pamplaint under Rule 14(c)
that sounds in law rather than admiralty must be tried to a jury.” Wright andr,MillEederal Practice &
Procedure (3d ed.), §1465.

6 0On Tuesday, September 27, the parties advised the Court they needed to conduct additeas} dis
before they couldieterminevhether diversity jurisdiction exists in this matter. Thus, the parties bguested
that the Court defer ruling on this issue.

7



8 1333 or supplemental jurisdiction under 28 U.S.C. § 1367. The Court will address each potential
source of jurisdiction in turn.
a. Admiralty or Maritime Jurisdiction

Under28 U.S.C. § 1333district courts shall have original jurisdiction, exclusive of the
courts of the States, of: (1) Any civil case of admiralty or maritime jutisdicsaving to suitors
in all cases all other remedies to which they are otherwise entifled.test to determine whether
admiralty jurisdiction exists in tort cases was outlined by the Supreme Cdsirtifrart, Inc. v.
Great Lakes Dredge & Dock Co.

[A] party seeking to invoke federal admiralty jurisdiction pursuant to 28 U.S.C. 8

1333(1) over a tort claim must satisfy conditions both of location and of connection

with maritime activity. A court applying the location test must determine whether

the tort occurred on navigable water. The connection test raises two issuet, A cou

first, must assess the general features of the type of incident involvet&tmihe

whether the incident has a potentially disruptive impact on maritime commerce.

Second, a court mudetermine whether the general character of the activity giving
rise of the incident shows a substantial relationship to traditional maritime activity.

513 U.S. 527, 534 (1995) (citations and internal quotations omitted).

The tort claim in the present case does not regber condition offederal admiralty
jurisdiction The alleged harmful acts all occurred on laftle surgical procedure was not
connected to maritime activitfdowever, ThirdParty Plaintiffs and CrosSlaimants aver that
“where the underlying claim is governed by the general maritime law, the editmnband
indemnity claims are as wellR. Doc. 308 at 5 {thg Marathon Pipe Line Co. v. Drilling Rig
ROWAN/ODESSA61 F.2d 229, 231 (5th Cir. 1985)

However, the Court finds that the medical malpractice claim does not sound in admiralty,
andHercules’reliance orMarathonis misplaced. IMarathon a drilling rig ruptured a pipeline

on the seabed of the Outer Continental Shklarathon Pipe Line Co. v. [iing Rig



ROWAN/ODESSA’61 F.2d 229, 231 (5th Cir. 1985). The pipeline owner hired thephnty
defendant to complete repawmsa the pipeline-still in a maritime location. De to a defective
product the repair failed, leading to additional damalgkedn evaluating whether the indemnity
claim was governed by maritime law, the court explainedhé[dovereignty of maritime law over
the original tort does not necessarily make that body of law cqtiteoT hird-Party Defendant’s]
liability to Marathon? Id. at 234. In finding that maritime law governed the indemnity claim at
issue in this case, the court reasoned thaemnity and contribution claim%occurred in a
maritime placéand the facts of the claim dichot indicate any other apgpriate law.”ld. at 235
36. However, those elements do not exist here. The action leading to tiealmedpractice claim
here did not “occur[] in a maritime place.” Further, Louisiana has medicalactm@ laws which
govern these claim3hus, the medical malpractice clarare not governed by maritime law.
Furthermore, Fifth Circuit law indicates that stite—not maritime law—governs third
party claims maritime tortfeasors bring against treating physicianger v. Diamond M Dirilling
Co, 677 F.2d 1035, 1038 (5th Cir. 1988) Joiner,the court explained:
A private landlocked physician who treats a patient who happens to have been
injured at sea, does not thereby enter into an implied maritime contract. We can
find absolutely no support for the proposition that an ordinary, private, onshore
physician who treats an injured sailor has thereby submitted himself togbeful

maritime commerce. Rather, it has been consistently held that it is state law which
controls in cases such as this.

Joiner v. Diamond M DHing Co., 677 F.2d 1035, 1038 (5th Cir. 1982e alsd_owe v. Ingalls
Shipbuilding, A Div. of Litton Sys., In@23 F.2d 1173, 1184 (5th Cir. 1984Moreover, we are
unable to conclude that simply because Litton's damages arise fiomarisme obligations]that

therefore Litton's extrgmaritime] rights against OwenrSorning are neceasly governed by

maritime law.”).



Dr. Wyatt is an “ordinary, private, onshore physician.” tisated the defendasat an
onshore clinic 19 months after the maritime accident took place. Dr. Wyatt did nothiaghaor
treat a patiert-who happened to be injured in a maritime accident. This is an insufficient basis to
establish maritime activityThus, Dr. Wyatt is notubject to maritime jurisdiction.

b. Rule 14(c) Tender

Hercules also argues that its claims against Dr. Wyatt are permitted undkr 24R)
tenderWhen the Admiralty Rules merged with the Federal Rules of Civil Procedure in 1966, the
drafters created Federal Rule of Civil Procedure 14(c) as a meathemisiaintain traditional
admiralty rules of impleaden admiralty casesSee6 Charles Alan Wright & Arthur R. Miller Et
Al., Federal Practice & Procedure § 1465 (3d ed.2004). Accordingly, the Fifth Cegures that
under Rule 14(c), the ThiBarty Plaintiff “(1) [ ] asserts an action sounding in admiralty or
maritime, (2) that arises out of the same transaction, occurrence, or semiassattions or
occurrences as the plaintiff's original claim, (3) over which the district ¢@s jurisdiction.”
Ambraco, Inc. v. Bossclip B. \B70 F.3d 233, 243 (5th Ci2009) (internal quotations omitted);
see also McDonough Marine Service v. Royal Ins. Zaf)1 WL 576190, *4 (E.DLa. May 25,
2001) (“[T]he thirdparty action [under Rule 14(c) ] must be coghie in admiralty”).As
discussedsuprg the thirdparty and crosslaim against Dr. Wyatt are not based in admiralty.
Thus, these claims may not be tendered pursuant to Rule 14(c).

c. Supplemental Jurisdiction

A court may exercise supplemental jurisdictamer a claim or a party, where jurisdiction
is otherwise lacking, if that claim or party is so related to a claim ovehvhécourt does have
original jurisdiction that it “form[s] part of the same case or controversy.” . &30J § 1367(a);

see Miller v Griffin-Alexander Drilling Co. 873 F.2d 809, 814 (5th Cit989).“[A] third-party
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claim lacking independent grounds of jurisdiction may be appended to an admiralty adtisn a
cognizable in federal court under the doctrine of ancillary jurisdicodarsy as the ancillary claim
arises out of the same core of operative facts as the main admiralty’aigioer v. Diamond M
Drilling Co., 677 F.2d 1035, 1041 (5th Cir. 1982)aims arise frona single case or controversy
whenall the claims “derive from a common nucleus of operative fact,” such that one would expec
them to be tried in a single judicial proceediGgobs 383 U.S. at 725'A court’s determination
of whether to exercise supplemental jurisdiction is guided by considerationsailjedonomy,
convenience and fairness to litigantsl” However, he exercise of supplemental jurisdiction is
discretionary and a court may declineetdendsupplemental jurisdictiosven if the additional
claim forms part of the sancase or controversy “there are other compelling reasons for
declining jurisdiction’ 28 U.S.C. 8§ 1367(c)(3).

In Miller, the Fifth Circuit affirmed the district court’s discretionary dismissal of a
Plaintiff's claims against several doctors after it concluded that it lacked adnurédtyiction
over those claims. 873 F.2d at 810, 814. The Fifth Cidrt¢rminedhat the dismissal was not
an abuse of discretion because “[tlhe doctors were impleaded two afmclbyears after the
filing of the admralty claims, and the [district] court noted that Louisiana has a comprehensive
medical malpractice act under which the action against them could still bé fdecat 814.
Similarly, in this @se, the Mird-Party Plaintiffand Cros<Claimant did nots<rt claims against
Dr. Wyattuntil more than thregears after initiatig this proceeding in this CourDr. Wyatt is
entitled to a jury trial on the medical malpractice claims; whereas the remainiag isghis case
will not be tried before a jurylaintiff has previously initiated a lawsuit against Dtyattin state
court, and may still be able tecover in that matteiThus, he original maritime claims and the

state law medical malpractice claims are “too dissimilar” to warrant the exeragapmémental
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jurisdiction, and this Court finds the right to a jury trial and parallel suit in state court provide
compelling reasons for declining jurisdictiddeeHarrison v. Glendel Drilling Cq.679 F. Supp.
1413, 1423 (W.D. La. 1988Miller v. Griffin-Alexander Drilling Co, 685 F. Supp. 960, 966
(W.D. La. 1988), aff'd, 873 F.2d 809 (5th Cir. 1989nally, “pendent jurisdiction is doctrine
of discretion, not of plaintifs right.” Miller, at 966 (citingGibbs, 383 U.S. at 726, (1966)).
Accordingly, the Court does not feel that justice would be served by exercising supplemental
jurisdiction overthe thirdparty complaint and crosdaim.

V. CONCLUSION

A court must dismiss a case for lamfksubject matter jurisdictiowhen the court lacks the
statutory or constitutical power to adjudicate the caSéhe Court finds theclaims @ainst Dr.
Wyatt are not basednomaritimejurisdiction under 28 U.S.C. 8333. As such, ThirdParty
Plaintiff and GossClaimant have not demonstrated an independeisdjgtional basis for these
claims. Further, the Court finds it is not appropriate to exseipgplemental jurisdictiononder 28
U.S.C. § 1367 to thmedical malpractice claims against Dr. Wyatt.

For the foregoing reasons,

IT IS ORDERED that Third-Party and Cros<Claim Defendant, Dr. David Wyatt's
Motions to Dismiss for Lack of Subject Matter Jurisdiction, R. Docs. 288, S1GRANTED.
The third party complaint and countdaim areDISMISSED WITHOUT PREJUDICE . The
parties may submit additional briefifg determine if subject matter jurisdiction exisig
diversity jurisdictionin this case.

IT IS FURTHER ORDERED that Third-Party and CrossClaim Defendant, Dr. David
Wyatt’'s Motions to Dismiss for Failure to State a Claim or Alternatively Motion fan®ary

Judgment, R. Docs. 289, 314, &SMISSED AS MOOT.
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IT IS FURTHER ORDERED that Third-Party and Cros<Claim Defendant, Dr. David
Wyatt's Motions to Dismiss as Time Barred Under Laches or State Law Prescrigti@ycs.
290, 313, ar®ISMISSED AS MOOT.

New Orleans, Louisiantis 7th day ofOctober 2016.

W &l

UNITED STATES DISTRICT JUDGE
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