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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CALVIN HOWARD, ET AL. CIVIL ACTION

VERSUS NO. 13-4811
c/w 13-6407 and 14-1188

OFFSHORE LIFTBOATS, LLC,
ET AL. SECTION "E" (5)

ORDER AND REASONS

Before the Courairethreemotionsin limineto limit or exclude expert testimonly.
First, the K&K Defendantshave filed a motiorto exclude Robert Watson, an expert in
craneoperations, safety, and trainimrg@tained byOffshore Liftboats, LLC (“OLB")?
Second, the K&K Defendantsavefiled a motionto exclude Captain Gregory Daley
vesselcaptain expertetained by OLB Third, Plaintiffs Raymond Howard and Calvin
Howard (collectively, “Plaintiffs”) also move to excludea@tain Daley The Court has
considered the briefs, the record, and the applécéw, and now issues its rulingor
the reasons that follow, the motions &@RANTED IN PART andDENIED IN PART.

BACKGROUND

This is a maritime personal injury case. It is wplited that, on May 16, 2013,
Plaintiffs Raymond Howard (“Raymond”) and Calvin Ward (“Calvin”) were injured
during a personndbasket transfer from the M/V Contender to the defdke L/B Janie

At the time of the accident, both Raymond and Qualwiere employed by Offshore

1The motions presently before the Court are Recoodubnents 331, 334, and 336. At Record Document
331, the K&K Defendants move to exclude Robert VdatsAt Record Document 334, the K&efendants
move to exclude Captain Gregory Daley, and Plafimtifove to exclude Captain Daley at Record Document
336.
2R. Doc. 331.
3R. Doc. 334.
4R. Doc. 336.
5SeeR. Doc. 321; R. Doc. 357 at+2; R. Doc. 376 at-12.
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Liftboats, LLC(“OLB”), the owner antor operator ofthe L/ BJani€The M/V Contender
was owned and/ooperated by K&K Offshore, LLC.As a result of theaccident both
Raymond and Calvin filed suit againstOLB—their Jones Act employerand K&K
Offshore among others.

LEGAL STANDARD

The Federal Rules of Evidenpermit an expert witness with “scientific, techrlica
or other specialized knowledte testify if such testimonywill help the trier of fact to
understand the evidence or to determine a faddne,” so long as “the testimony is based
upon sufficient facts or data;jthe testimony is the product oélrable principles and
methods,” andthe expert has reliably applied the principles amethods to the facts of
the case® The party offering the expert opinion must showabgreponderance of the
evidence that the expert’s testimony satisfies Rtle ® Courts, as “gatekeepersgie
tasked with making a preliminary assessment whe#xeert testimony is both reliable
and relevant® The district court is offered broad latitude in niragk such expert
testimony determinations.

As a general rule, questions relating to the basekssources of an expert’s opinion
affect the weght of the evidence rather than its admissibilapd should be left for the
finder of factl2 Thus, [v]igorous crossexamination, presentation of contrary evidence,
and careful instruction on the burden of proof #re traditional and appropriate means

of attackingshaky but admissible evidenc®.The Court is not concerned with whether

6R. Doc.357 at £2; R. Doc. 376 at-12. See alsdr. Doc. 321.
7R. Doc 357 at £2; R. Doc. 376 at42. See alsdr. Doc. 321
8 FED.R.EVID. 702.
9 Mathis v. Exxon Corp302 F.3d 448, 459%0 (5th Cir. 2002).
10 SeePipitone v. Biomatrix, In¢.288 F.3d 239243-44 (citingDaubert v. Merrell Dow Pharm ., Inc509
U.S. 579, 59293 (1993)).
1Kumho Tire Co., Ltd. v. Carmichgdé26 U.S. 137, 15453 (1999).
2 SeePrimrose Operating Co. v. Natl Am. Ins. C882 F.3d 546, 562 (5th Cir. 2004).
13 Pipitone 288 F.3d at 250 (quotin@aubert 509 U.S. at 596) (internal quotation marks ondjte
2



the opinion is correct, but whether the prepondeeanf the evidence establishes that the
opinion is reliable* “It is the role of the adversarial system, not tbart, to highlight
weak evidencé1s

DISCUSSION

l. ROBERTWATSON

Robert Watson was hired by OLB a® experton crane operations, safety, and
training16 The K&K Defendants do not challenge Watsokrsowledgeor expertisewith
respect to cranesut do challengehis expertisewith respect toressel navigation, vessel
operationsand drug impairmen¥. Specifically, the K& Defendants take issue with
certain opinions expressed by Watson in his expeptort, arguing that Watson went
beyond his expertisey opiningon issues of vessel navigatioressebperatiors,and drug
usels

First, the K& Defendantsask the Court to prohibit Watson from offering his
opinion on vesselnavigation and vessel operat®issues arguing that those subjects
exceed Watson’s expertis¢ OLB does not contend that Watson is an expert isseé
navigation oroperatiors but believes the opinions expresgslin his report are within his
area of expertise and will be helpful to the jéPyThe Court hageviewed in depth,
Watson'’s expert report. The opinions expresgegteindo notaddressessel operatios
in gereral nordoes Watson’seport contain any opinionas to the proper techniques or

practicesof vessel navigation. Rathethe opinionsexpressed by Watsanvolve whata

14 SeeJohnson v. Arkema, In®85 F.3d 452, 459 (5th Cir. 2012).

5 Primrose 382 F.3d at 562.

16 R. Doc. 381 at A1Watson holds himself out, specifically, as arpert in “crane safety, inspection,
maintenance, operation, and training of operatoms dggers.’R. Doc. 3312 at 7 (Expert Report of Robert
Watson).

7R. Doc. 3311 at 3.

18R, Doc. 3311 at 1.

19R. Doc. 3331 at 5.

20 R. Doc. 381 at 23.



crane operatomight reasonablyexpect or anticipatefrom a vessel involved ina
personnebasket transferincludingwhere the vesseahhould be positionedso thatthe
crane operatocansafelylowerand raisehepersonnebasket??Watson hasver35 years
of experience havingserved as therane operator fom number of personnélasket
transfershimself22 Watsonwill thusbe allowedto testify about thenteractiors between
the crane operatothe vesseland its crewduringpersonnebasket transfer operatisn
and what the crane operator may reasonably &xqreanticipate However,Watsonwill
not be allowed to testify regarding the seawortBm®f the M/V Contender othe
captain’s duty to ensure that the vessel s@aworthy and in good repair. Furthermore,
Watson will not be allowed to testify regarding tlpeoper means and methods of
navigating a vessel in various unstable environrakodnditions.

Secondthe K&K Defendantseek to preclud@&/atsonfrom offeringtestimonyon
the potential druginduced impairment of K&K Offshore’s deckhan® The K&K
Defendants contend Watson, in his expert repoleaidy relies” on allegations that Blake
Ryland, K& Offshore’s signalman, was “impaired” or “underetinfluence” during the
failed personnetransfer24 Watson howeverexpresses o opinionin his expert report
on Ryland’s impairmentandOLB concedegshat, at trialthere “will be no effort to elicit
toxicology opinions or opinions regarding the effectslrug use.?> Watson does staia
his reportthat, “if any impairment contributed” to Ryland’s mental staRyland should

have recognizg his duty to halt the transféf Watson will not be allowed to give

21SeeR. Doc.3312 at 5-7 (Expert Report of Robert Watson).
22SeeR. Doc. 3313 (Curriculum Vitae of Robert Watson).
23R. Doc. 3311 at 4.
24R. Doc. 3311 at 5.
25 R. Doc 381 at 3.0LB contends it “does not intend to solicit an ipgéadent opinion from Watson
regarding drug use by the M/V Contender’s deckha®dDoc. 381 at 3.
26 R. Doc. 3312 at 6 (Expert Report of Robert Watson).
4



testimonyregarding Ryland’s impairmerbut will be allowed to testifyhat, as a general
matter, members of the crew should not participate personnebasket transfers
impaired or under the influencef drugs or alohol. The K& Defendants do not
challenge Watson’s expertise in the area of craafetg, and his opiniomhat amember
of apersonnetransfer team should not assist in the transfander the influencef or
impaired by drugs is within his expertise

. CAPTAIN GREGORYDALEY

Captain Gregory Dalewasretained by OLBas an expert vessel captaithe K&K
Defendants and Plaintiffs challenge several aspeic@Gaptain Daley’s expert repoand
the opinions expressed thereiaintiffs first argue that CaptaiDaley’s report is replete
with “substantial bias,’which should disqualify him as anxpert in this matter
altogether2” Plaintiffs offer nospecific reasoras to why or howCaptain Daley is biased
other than that he assumed all disputed facts aor@@ance with the testimony of OLB’s
witnesseg8 this issue is dealt with belowVith respect to any other bias or prejudice
inherent in Captain Daley’s testimo/Blaintiffs will be allowed to crosexamine Captain
Daleyat trialwith respect t@any financial interest he might have in this matter, imchg
his compensation and whethit is contingent on succed3laintiffs will alsobe allowed
to crossexamine him on his work as an expert witness, idiclg what percentage of his
income it represents and whether his clients aegnpiffs or defendantsln short, the
Plaintiffs will be allowed to fully explore Captaibaley’s bias or prejudicen cross

examination The Court declines to exclude Captain D&¢gstimonyon this ground.

27R. Doc. 3361at 5.
28 SeeR. Doc. 3361 at 7



As mentionedbove Plaintiffsalsoare argue that Captain Daley’s conclusions lack
any scientific or other reasonable basis becausg éine based solely on the testimony of
OLB witnesses and the resolution of any factualpdi®s in accordanceith that
testimony?® To address this concern, and to makperttestimonyin this casemore
helpful to the jury, he Court will exercise its discretion under FedeRale of Evidence
705 to require that Captain Daley first testifyttee underlying factsassumptionsand
data on which he reliebefore expressing his opiniod%0Obviously, he facts or data must
comply with Federal Rule of Evidence 703Blt is assumed that opposing counsel will
vigoroudy crossexamire Captain Daleynthe bases for his opinions, including whet
his opinions would change if the trier of fact finthee facts to be otherwis@he Court
finds this to be the appropriate remedy for Pldiatconcerns andleclines to exclude
Captain Daley’s testimony on this ground.

Plaintiffs further contend Captain Daley shoukpecifically be precluded from
testifying that:

1. Plaintiffs were negligent and/or that their neghge would have prevented the

incident, and that their “attitude” toward safetwasv“cavalier,” or using any
language to sugge#tlaintiffs were willful, wanton, grossly negligen¢eic) at

fault, or solely at fault.

2. OLB had no fault in the accident, i.e., that thesket swung to the jump rail
because the Contender suddenly pulled off or premedy departed.

3. That it was “saferfor Richardson to keep lifting once the basket Wwasg on
the jump rail, out of his sigh¥2

29R. Doc. 3361 at 7, 14-15.
30See, e.g.,U.S.v. Perocj@69 F.R.D. 103, 109, 115 (D.P.R. 20@®)ding itiswithin the court’s discretion
“to require an expert to testify to the underlyifagts and data before giving opinion testimonyJnited
States v. Brien59 F.3d 274, 2781stCir 1995);Univ. of Rhode Island v. A.W. Chestton Co, 2 F.3d 1200,
1218 (1st Cir. 1993).
31This will apply to all retained experts who testéytrial.
32R. Doc. 3361 at 6-7; R. Doc. 404 at 2.
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Federal Rule of Evidence 704 clarifies that an agnns not objectionablmerelybecause

it embraces an ultimate issue to be decided byttlee of fact33 However, the Fifth
Circuit has repeatedly held that Rule 704 does awothorize experts to render legal
opinions orreach legalconclusions®* Moreover, testimony that tells the jury what
conclusion to reach or merely states a legal cosicluis not helpfuto the jury3s As a
result,Captain Daley will be allowed to testify regarditige standard of care for issues
within his expertisand whether OLB’s conduct fell within that standafdcares3®but he
will not be allowed to testify that any party wasgligent, grossly negligent, or
contributorily negligen®”

Also, Captain Daley will not be allowed to testify thatet Plaintiffs’ attitudg¢oward
safety was'cavalier” Underthe circumstancesf this casetestimony that the Plaintiffs’
attitude towardsafety was “cavalierivould amount to a legal conclusipas it would be
tantamount to testifyinthatthe Plaintiffs were negligent. Negligencaikgalconclusion

tobereachedythe factfinderMoreover even if such testimny did not amount to a legal

33 FED. R.EVID. 704.
34 See, e.g., Goodman v. Harris Cnt§71 F.3d 388, 399 (5th Cir. 2009)nited States v. $9,041,598.68
163 F.3d 238, 255 (5th Cir. 19983napDrape, Inc. v. C.I.R.98 F.3d 194, 198 (5th Cir. 1996pwen v.
Kerr-McGee 698 F.2d 236, 239 (5th Cir. 1983e alsd_ackey v. SDT Waste and Debris Servs., LNG.
11-1087, 2014 WL 386685, at *~8 (E.D. La. Aug. 6, 2014})It is the job of the Courtnot the experto
instruct the jury on the applicable la%ee Askanase v. Fatjt80 F.3d 657, 673 (5th Cir. 1997) (“[O]ur legal
system reserves to the trial judge the role ofdiag the &w for the benefit of the jury.”).
35See, e.¢g., Snaprape 98 F.3d at 19798 (hotingthat certain expert reports improperly containeghle
conclusions, which “would be of no assistance inking findings of fact”); Metrejean v. REC Marine
Logistics, L.LC., No. 085049, 2009 WL 3062622, at *2 (E.D. La. Sept. 2109 (citing Burkhart v.
Washington Metro. Area Transit Authl12 F.3d 1207, 1212 (D.C. Cir. 1997) (“Expertttesony that
consists of legal conclusions cannot properly dssli®e trier of fact”in understanding evidence or
determining facts in issue.”)).
36 See Richardson v. SEACOR Lifeboats, LING. 141712, 2015 WL 2193907, at *3 (E.D. La. May 11, 2P 15
(allowing expert to testify about the “reasonabiaersdard of care” and whether the defendant “met tha
standard of care” but prohibiting expert from offeg legal conclusions and opinions on whether derta
parties were negligent).
37“The question of whether a party’s acts or omissiconstitute ‘negligence’under the law calls fdegal
conclusion.”Fulford v. Manson Const. CoNo. 093946, 2010 WL 1903865, at *1 (E.D. Lslay 7,2010)
(citing Owen, 698 F.2d at 240)The Court reognizes that distinguishing between admissibl¢itesny
regarding the standard of care and inadmissiblgrmamy on legal conclusions is often a fine linathhe
Court must make such distinctioree Francois v. Diamond Offshore Cdo. 122956, 203 WL 654635,
at *2 (E.D. La. Feb. 21, 2013).
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conclusionjts evidentiary value is substantially outwieed bya risk of unfair prejudice.
The United States Supreme Court has held thalpplying Rule 403 to determine if
evidence is prejudicial . . . requires a fattensive, contexspecific inquiry.38 In this
case, he Court finds therejudicethat would result from Captain Dalégstifying that
the Plaintiffs attitude towardsafety was'cavalief’ outweighsanyevidentiary valuaghat
such testimonynay haveandthe testimonynust be excluded

In a separate motiorthe K& Defendants arguéhat Captain Daley should be
precluded from testifying at trial on any issuefatmg to impairmen®? The particular
opinion contested by the K&K Defendamesads “It is possible that [deckhand Ryland’s]
judgment was impaired auto the THC found in his system?"OLB concedes, however,
thatit “does not intend to offer toxicological testimpnegarding the effects of drugé$!”
Instead, OLB argues “it is within Captain Daleygertise as an active Tidewater captain
to testify re@rding zero tolerance policies and the basis forhsypolicies and
procedures#2The Court agreeandCaptain Dalewill be allowed to offer this testimony
Captain Daley, however, is not a toxicologist arahrot offer ag testimony, as OLB
concedede will not, on the effects of drug or alcohol useon whether drug or alcohol
use caused Ryland to become impaired.

CONCLUSION

For the foregoing reasonthie motiondn limine*3areGRANTED IN PART and

DENIED IN PART as set forth above

38 FED.R.EVID.403.See also Sprint/ United Mgmt. Co.v. Mendelsd@t®? U.S. 379, 388 (2008) (“Applying
Rule 403 to determine if evidence is prejudicial requires a faeintensive, contexspecific inquiry.”).
39R. Doc. 334 at 1.

40 R. Doc. 3341 at 2; R. Doc. 334 at 25 (Expert Report of Captain Gregory C. Daley)

41R. Doc. 384 at 3.

42R. Doc. 384 at 3.

43R. Docs. 331, 334, 336.



New Orleans, Louisiana, this 13th day of January, 2016.

“““ o J@E‘Maﬁ%"‘\““““
UNITED STATESDISTRICT JUDGE



