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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CALVIN HOWARD, ET AL. CIVIL ACTION

VERSUS NO. 13-4811
c/w 13-6407 and 14-1188

OFFSHORE LIFTBOATS, LLC,
ET AL. SECTION "E" (5)

ORDER AND REASONS

Before the Court is Plaintiff Calvin Howard’s motidar reconsideratiorof the
Court’spreviousrulingson Defendants’ objections to Plaintiffs’ depositionsignations
of CaptainTimothy Lawrencel

BACKGROUND

The Plaintiffs originally informed the Court thahdy wishedto read Captain
Lawrence’s deposition to the jury during their casechief. The Court found that Captain
Lawrence was a managing agent of Offshore Liftbpat€ (“OLB”), and thusthat his
deposition could be used in this manner under Faldeule of Evidence 32 Thereafter,
the Plaintiffs provided their designations of Captain Lawrence&padsition to the
Defendantsandthe Defendants filed various objections to thossigieations3

The Court ruled on the Defendants’ objectioors January 26, 20168\Now, the
Plaintiffs intend tocall Captain Lawrence as a live witness during thoesisein-chief.
Plaintiffs have asked the Court to-eeamine some its rulings in connectianith the

designations oCaptain Lawrence’s deposition and the Defendanbhgaions thereto.

1R. Doc. 756.
2SeeR. Doc. 647 at 23.
3R. Docs. 589, 623.
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Plaintiffs wishto ask some questions of Captain Lawrence durisdite testimony that
the Court ruled could not be read from his depositi

LAW AND ANALYSIS

The Plaintiffshave askdthe Courtto revisit its rulingsthat Captain Lawrence may
not testifyas to hisopinions about variousveather conditions at the time of the incident
includingwind speed andvave height. Plaintiffs also contendontrary to the Court’s
rulings, thatLawrence shoulde permitted to opinen whether Sylvester Richardson
should have ben operating the craneunder those weather conditionsthe
communications that should have taken place betWwdehardson and the other vessel,
and the safety procedures that should have bedowiedl during the personnélasket
transfer.

Captain Lawrencevas not designated as an expwitness. Thus, his testimony,
because it is opinion testimongnd becauskawrenceis not anexpert withnessmust be
admissible pursuant to Federal Rule of Evidence Ruile 701 provides

Ifa witness is not testifying as an expert, testimim the form of an opinion

is limited to one that iga) rationally based on the witness’s perceptif);

helpful to clearly understanding the witness’s i@siny or to determining

a fact in issue; an¢t) not based on scientific, technical, or other splexzd

knowledge within the scope of Rule 702.

Moreover,[a]n opinion is rationally based on perception if dp@Enion is the sort that a
normal person would form and ‘no irrational leagdagic’ are required to sustain it”
Rule 701 demands “more than a finding that the ®edts1has perceived something first

hand; rather, it requires that the witness’s peticapprovide a truly rational basis for the

opinion.™

4Graves exrel. W.A.G. v. Toyota Motor Cardo. 2:09¢cv169KSMTP, 2011 WL 4590772, at *8 (S.D. Miss.
Sept. 30, 2011) (quotinigynch v. City of Bostorl80 F.3d 1, 15 (1st Cir. 1999)).
51d.

2



As an initial matter, Plaintiffgsely heavilyon In re Antill Pipeline Construction
CoSIn that case, the couappliedFederal Rule of Evidence 701, noting that lay wises
may onlyprovideopinion testimony if it is “rationally based on gh] perceptiofs].””
The testimony in that case involved the opinioraddy witness with respect to the speed
of acertainvessel® The court held: “Lay withesses who offer an opinr@garding speed
must . . . be percipient witnesses, that is, thaysimthemselves obsertbe object in
motion in order to be allowed to offer an opinios @ its speed?’Although Captain
Lawrence’s proposed testimony in the present cases chot involve the speed of the
involved vessels, thén re Antill Pipeline Construction Calecision isinstructivewith
respect towhatis required for a lay witness ferodpinion testimony pursuant Eederal
Ruleof Evidencer01.

The Courthasrevisitedits prior rulings with respect tihe admissibility ofCaptain
Lawrence’s testimony to determinfeeertain of his opinions are admissilale permissible
opinion testimony from a lay witnessider Rule 701 and the applicable jurisprudence.

l. OPINION #1— WIND SPEED

In his deposition, Captain Lawrence testified ttted wind speed at the time of the
incident was “15 mile[s] an hour, roughli2'Captain Lawrence went on to opine that 15
miles per hour is classified as a “light” witéWind speeds typicallydetermined through
the useofan anemometer or some otlismvicecapable of gauging wind spedfiCaptain
Lawrencewill testify that he had access to and actuallysubedsuch a device at the time

of theincident andthat isthe basis of his testimon@€aptain Lawrencwill be allowedto

6Nos. 09-3646,09-3646, 16-2633, 2013 WL 231569 (E.D. La. Jan. 22, 2013).
71d. at *1.
8 See id.
91d.
10 SeeR. Doc. 756 at 3; R. Doc. 62Bat 12 (Deposition of Timothy Lawrence).
11R. Doc. 756 at 3.
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offer hisopinionthatthe wind speedvas “15 mile[s] an hour, roughlyat the time of the
incident providedhistestimony satisfies Rule 701's other requiremelgh respect to
the second requirement of Rule 701, the Court fititdg Captain Lawrence’s testimony
as it relates to wind spegedo long as it ibased on his reading of a wind measurement
device,is not the kind of testimony that would require itsttific, technical,or other
specialized knowledgeé.Instead, Captain Lawrence’s testimonys based on his
perceptions from readingnanemometer or odr wind-speed gauga&Vith respect to the
third requirement of Rule 701, the Court notes tGaptain Lawrencesestimonyin this
regardwould be helpful to the jurin determining certain facts in issue.

Therefore Captain Lawrence will be permitted to testifyat the wind speed was
“15 mile[s] an hour, roughly if Plaintiffs establish(1) that Captain Lawrenchad an
anemometeror some othedevice capable of gauging wind speeavailable tohim at
the time of the accident; (2hat Captain Lawrenceonsultedhe deviceatthe time of the
incident and (3)that heis testifying based on his recollectiontbfe windspeedreading

If, on the other hand, Captain Lawrence is merslyneatingthat the wind speed
was“15 mile[s] an hour’at the time of the incidenhecamotbe considere@dpercipient
witnesspursuant taRule 701 as his testimony would not be basedhmaving observed
the exact wind speedJnder those circumstances, Captain Lawrence may affer
testimony with respect to his opiniothat the wind speedvas “15 mile[s] an hour,
roughly”

FurthermoreCaptain Lawrence may not testify thawvand speed o015 miles-per-
hour is consideretb bea “light” wind. This termis vague, undefined, andould notbe

helpful to the jury.



. OPINION #2— WAVE HEIGHT

Captain Lawrence also testified in his depositibatt in his opinion, the seas were
three (3) feetat the time of the inciden. Captain Lawrencdurther testifiedthat he
considers3-foot” seas to be “dan.”13 The basis of Captain Lawrence’s testimony on the
wave height at the time of the incident is not cldaCaptain Lawrencés familiar with
wave heights and, at the time of the incidesgyally perceived the waves arodncluded
based on his rationglerceptions, thathewaves weré3 foot,” Captain Lawrence will be
permitted to testifyo this provided the other requirements of Rule 701 atésfied.In
maritime cases, lay withesses often are allowedetify as to wave height. The Court
finds that this testimony does not require “sci@atitechnical, or other specialized
knowledge.”Further, the Court believes such testimony from Captain Lawes the
captain in charge of the L/B Janie on the nighthaf incidentwill be helpful to the jury
in understanding the conditions under which the spaneibasket transfer was
attemptedThis testimonyegarding the wave height at the time of the innideill satisfy
Rule 701 and be allowed, pvided Plaintiffs establish (1) that Captain Lamceis
familiar with wave heights; and (2hatCaptain Lawrencegisually perceived the waves at
the time of tke incident

However, Captain Lawrence may not testify thatsbas were “calmi Whether the
seas were “calm” or “roughdt the time of the incident requires specializedeistific

knowledge Theseare termsof art which are often the subject of expetestimony4

2R. Doc. 756 at 3.
BBR. Doc. 6231 at 16-17 (Deposition of Timothy Lawrence).
14 See, e.g., Collins v. Cottrell Contracting Corp33 F. Spp. 2d 690, 701 (E.D.N.C. 2010) (“The magistrate
judge foundthe proposed testimony of Mr. Harned, a meteoralogiith more than forty years of
experience, regarding wind and wave conditionshatMarion to be both reliable and relevant to whether
there were fough seas’at the time of the accidgn€ham pion v. Globalsantafe Drilling CdNo. 061800,
2007 WL 2078763, at *2 (E.D. La. July 13, 200Bgennett vGilco Supply Boat, In¢cNo. 002826, 2001
WL 1426682, at *2 (E.D. La. Nov. 14, 2001h fact, the Court notes there will be expert texiny about
this very matter from Dr. Lee Branscome, an expeeteorologist retained by Defendants.
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Furthermore, these terms are vague and undefined tlaey will not be helpful to the
jury. As a result, Captain Lawrence may not testify thia¢ seas were calm, as such
testimony is outside the scope of permissibledaness opinion testimmoy contemplated
by Federal Rule of Evidence 701.

[1. OTHERMISCELLANEOUSOPINIONS

Despite the Court’s previous rulingBlaintiffs contend Captain Lawrence should
be permitted to offer his opinion as whether Sylvester Richardson should have been
operating the crangiventheweather conditions(2) the communicationpracticesthat
should havebeen employed during the persomHbalsket transferand (3) the safety
procedures that should have been followed duriregithnsfer!> Plaintiffs essentiayl ask
that Captain Lawrence be alloweddive lay opinion testimonwith respect tovhether
the personnebasket transfer was performed correcthe standard of care applicable to
personnebasket transfefsand whether the Defendants acted within th&tndard of
care.

In Barron v. BP America Production Gdhe Fifth Circuit confronted the issue of
whether a lay witnessthe owne of an offshorevesselcouldtestify with respect tdis
opiniononwhetherthe vessel should have been operating in the Miggi$ Soundunder
certain weather conditionsvhen an employee of the vessel was inju¥ed@he Fifth
Circuit held that “[d]etermining whether the [vefsshould have operated in the
Mississippi Sound wherBarron was injured requires ‘scientific, technicak, other

specialized knowledge’of boats, the Mississippi®ouand the weather conditions of the

15R. Doc. 756 all—2.
16 See, e.g., Barron v. BP Am. Prod. G800 F. Appx 294, 297 (5th Cir. 2014) (findingahthe
determination of whether a vessel should have deeran the Mississippi Sound under certain weather
conditions “requires scientific, technical, or otlspecialized knowledge of boats . . . beyond what is
knownby the average person.”);
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Gulf of Mexico beyond whais known by the average perso¥iThe Fifth Circuit affrmed
the trial courts decisionto exclude the proposed testimgrldingthat the testimony
wascorrectly excluded aaninadmissible lay opiniori8

The Barron decision is factually similato the present cas€aptain Lawrence’s
proposed testimongoncernsin part,his opinionson (1) whether the personnélasket
transfer was performed correctly?) whether the transfer should have even been
attempted given the weathe(3) the standard of care applicable to personradket
transfersand(4) whether the Defendants acted within that standdicie.As the Fifth
Circuit held inBarron, issues such as thigquirespecialized knowledgéeyond what is
known by the average persdimn this casethe parties have retainexpertswith respect
to these very issues, includingavid Cole!® Robert Watsor?? Jack Madeley! and
Mitchell Stoller22 Therefore, opinion testimony from Captain Lawremecethese issues
is not warranted.

V. ADDITIONAL CONSIDERATIONS SPECULATIVE TESTIMONY

The Court alsa@s awarethat, when examining Captain Lawrend®aintiffswish to
ask him various speculative,hypothetical questions. For example, during Captain

Lawrence’s deposition, he was asked questions asch

171d.
B1d.
19 As stated in the Pretrial Order, Robert WatsdHaintiffs’ liability expert—s a “retired coast guard
commanderand former coast guard marine accident investigatbo will testify per his report and
deposition with regard to the safety issues, pe$icprocedures, regulations and facts and circumtstaas
set forth in the evidence concerning the negligeantég unseaworthiness of Defendants employees ipdolv
in the failed personnel transfeR: Doc. 757 at 88.
20 Robert Watson is an expert in crane safety, crggegations, crane inspection, and the traininggders
and operators. R. Doc. 757 at 103.
21 Jack Madeley is an expert witness on liability for theaidtiffs. R. Doc. 757 at 8889. Madeley is a
“professional engineer who will opine on failing$ the crane operator, deck signalman and overall
negligence and unseaworthiness of the crews otwhevessels involved in the failed personnel transf
which is the subject of this cas®” Doc. 757 at 89.
22 Mitchell Stoller is another liability expert retad by Plaintiffs who will testify'regarding the cause of
the accident, the standards of care and violatafribe standards of care by the Defendants, negtigef
the Defendant’s and seaworthiness of the ve$sdhoc. 757 at 102.
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e “‘Had the seas been rough you wouldnt have put &stler
Richardson in the crane on May 16th, right?”

o ‘[l]fthe seas were rough on May 16, 2013, the saféing to do and
the right thing to do in your opinion, as the captavould have been
to put a more experienced crane operator in theeraght?”

Such questionsre intended to do nothing more thanveaCaptain Lawrence
speculaten different aspéds of the incidendin-question and how the incident could have
been prevented[A] lay opinion witness mayat testify based on speculatioB*[A] lay
witness’s opinion testimony which constitutes spatiwin as to what might have been
done or what might have occurred is not based @nfinsthand perception of actual
events, and thus does not satisfy the requiremesftséderal Rule of Evidence 704As
a result, the Plaintiffs will not be permitted tekaquestions requirinGaptain Lawrence
to offer speculative testimonyaptain Lawrence may not speculate or give hisiop
with respect to how his actions, or the actionstbfer individuals invaled in the incident,

would have been different under different factusdrsarios.

CONCLUSION

IT 1S SO ORDERED that Plaintiffs’ motion for reconsideration of ti@urt’s
rulings on the Defendants’ objections to Plaintiffesignations of Captain Lawrense’
depositionbe and hereby IGRANTED IN PART andDENIED IN PART.

New Orleans, Louisiana, this 26th day of January, 2016.

______ SUSIE MOR_GW_______
UNITED STATESDISTRICT JUDGE

23United Statesv. Lloy, 07 F.3d 1128, 1154 (9th Cir. 2015) (quotlhgited States v. Vera70 F.3d 1232,

1242 (9thCir. 2014))(internal quotation marks omittedfederal Rule of Evidence 701 “does not permit

speculation by lay witnessedavis v. Brown & Root Intl, In¢g.No. 931214, 1994 WL 34045, at *2 (E.D.

La. Jan. 28, 1994)Under the Federal Rules of Evidence, speculatiwmin testimony by lay withesses

i.e., testimonynot based upon the witness’s perceptisgenerally considered inadmissiblé/ashington

v. Dept of Transp.8 F.3d 296, 300 (5th Cir. 1993j5D. R.EviD. 701).

24Phillips v. Duane MorrisLLP, No. 13¢cv-01105REB-MJW, 2015 WL 72336, at *2 (D. Colo. Jan. 5, 2015).
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