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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CALVIN HOWARD, ET AL. CIVIL ACTION

VERSUS NO. 13-4811
c/w 13-6407 and 14-1188

OFFSHORE LIFTBOATS, LLC,
ET AL. SECTION "E" (5)

ORDER AND REASONS

Before the Courtis motion in limine to limit or excludethe proposedexpert
testimonyof Dr. John ThompsoADr. Thompsoris an expertpsychiatristretained byhe
K&K Defendantg andOffshore Liftboats, LLC (“OLB")(collectively, “Defendants”f The
K&K Defendants and OLB oppose Plaintiffs’motianlimine.# The Court has considered
the briefs, the record, and the applicable law, ao@ issues its ruling-or the reasons
that follow, the motions DENIED.

BACKGROUND

This is a maritime personal injury case. It is wplited that, on May 16, 2013,
Plaintiffs Raymond Howard (“Raymond”) and Calvin Ward (“Calvin”) were injured
during a personnédbasket trangr from the M/V Contender to the deck of the L/ BiJe®
At the time of the accident, both Raymond and Qualwere employed by Offshore
Liftboats, LLC(“OLB”), the owner antor operator ofthe L/ B Jani€The M/V Contender

was owned and/ooperated by K& Offshore, LLC? As a result of theaccident both

1R. Doc. 345

2The K&K Defendants consist df&K Offshore, LLC, and its many insars—P&M Marine, LLC; Atlantic
Specialty Insurance Companparkel American Insurance CompaniroCentuy Insurance Company;
Navigatorsinsurance Companynited States Fire Insurance Compaijgyds Underwrites; and Torus
Insurance CompaniJK), Limited. They are referred tiverein, collectively, as “the K&K Defendants.”
3SeeR. Docs. 345, 375, 383

4R. Docs.375, 383

5SeeR. Doc. 321

6 See generallR. Doc. 321

7See generallRr. Doc. 321.
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Raymond and Calvinfiled suit againstOLB—their Jones Act employerand K&K
Offshore among others.

LEGAL STANDARD

The Federal Rules of Evidenpermit an expert witness with “scientific, techrlica
or other specialized knowledyeo testify if such testimony “will help the triesf fact to
understand the evidence or to determine a facsne,” so long as “the testimony is based
upon sufficient facts or data’jthe testimony is the product oélrable principles and
methods,” andthe expert has reliably applied the principles amethods to the facts of
the case® The party offering the expert opinion must showabgreponderance of the
evidence that the expert’s testimony satisfies Rl ? Courts as “gatekeepersdre
tasked with making a preliminary assessment whe#xeert testimony is both reliable
and relevant® The district court is offered broad latitude in niragk such expert
testimony determinations.

As a generalrule, questions relating to the basessources of an expert’s opinion
affect the weight of the evidence rather than dsiassibility, and should be left for the
finder of factl2 Thus, [v]igorous crossexamination, presentation of contrary evidence,
and careful instruction on the burden of proof #re traditional and appropriate means
of attackingshaky but admissible evidenc&. The Court is not concerned with whether

the opinion is correct, but whether the prepondeeanf the evidence establishes that the

8 FED.R.EVID. 702.
9 Mathis v. Exxon Corp302 F.3d 448, 459%60 (5th Cir. 2002).
10 SeePipitone v. Biomatrix, In¢.288 F.3d 239, 24344 (citingDaubert v. Merrell Dow Pharm ., Inc509
U.S. 579, 59293 (1993)).
Kumho Tire Co., Ltd. v. Carmichgdé26 U.S137, 15%+53 (1999).
2 SeePrimrose Operating Co. v. Natl Am. Ins. C882 F.3d 546, 562 (5th Cir. 2004).
13 Pipitone 288 F.3d at 250 (quotin@aubert 509 U.S. at 596) (internal quotation marks ondjte
2



opinion is reliable* “It is the role of the adversarial system, not tbeart, to highlight
weak evidencg1s

DISCUSSION

First, Plaintiffs challengeDr. Thompsors qualifications, generally, as well as the
methodologyhe empbyed in concluding that Calvin Howard is malingeg.i# Plaintiffs
contend Dr. Thompson failed to “develop and proffas own opinions”and instead
“‘choose to parrothe opinion of Dr. Kevin Grevé which “triggers concerns about Dr.
Thompson’'squalifications and the reliability of his methodglo’l’ Plaintiffs note
specifically, that'Dr. Thompson placed wholesale reliance on Dr. @f®veport to form
his opinion”18 As a result, Plaintiffs conten®r. Thompson’s proposed testimony about
malingering should be excluded because it is nanhadependent opinion he formed from
examining the facts or data detailing Dr. Greve'simoglology.9

Federal Rule of Evidence 7@3ovides: “An expert may base an opinion on facts o
data in the case that the expert has been madeeaxfar personally observed®Courts
have heldunderRule 703 thatan expert may “rely on information supplied by ameit
expert witness?1 “An expert can [even] rely upon otherwise inadmhdsievidence as

long as it is of a type reasonably relied upon kyexts in the particular field22“[W]hen

14 SeeJohnson v. Arkema, In®85 F.3d 452, 459 (5th Cir. 2012).
5 Primrose 382 F.3d at 562.
16 R. Doc. 3451 at 10.
7R. Doc. 3451 at 13.
18R. Doc. 3451 at 14.
19R. Doc. 3451 at 13.
20 FED. R.EVID. 703.
21 Nat!l Union Fire Ins. Co. of Pittsburgh, PA v. SmiTank & Steel, In¢.No. 3:11CV-00830, 2014 WL
5794952, at *4 (M.D. La. Nov. 6, 2014) (quotiB® Exploration & Prod., Inc. v. Callidus Tech., LQ., No.
02-2318, 2003 WL 26118097, at *2 (E.D. La. Apr. 8, AP (internal quotation marks omitted) (citing
Janopoulos v. Hargy L. Walner & Assocs., Ltd66 F. Supp. 1086, 1095 (N.D. Ill. 1994%ke also Vienne
v. Am. Honda Motor CoNo. 993716, 2001 WL 83260, at * (E.D. La. Jan 26, 2001).
22Smith Tank & SteeP014 WL 5794952, at *4 (citingep. R.EviD.703;Monsanto ©. v. David 516 F.3d
1009, 101516 (5th Cir. 2008) (finding an expert could relyarpa report prepared by someone els@ge
also Bonds v. Padlo¢iNo. 067830, 2008 WL 4889794, at 31 (E.D. La. Nov. 10, 2008).
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an expert relies on the opinion of another, suclanee goes to the weight, not the
admissiblity of the expert’s opinion22The Court has informed the parties that Dr. Greve
will be allowed to testify with respect to the repdie rendered. Therefore, the above
listed critiques of Dr. Thompsdopinions should be addressed, not via motioimine,

but on crossexamination in light of the factual record develodrial.

Second, Plaintiffs argue Dr. Thompson’s proposestiteony with respect to
malingering should be excluded because it “doesasgist the jury and, on the contrary,
invades he jury’s exclusive province of making credibilitheterminations2* The Court
disagreesAs recognized by the Defendants, several courtthis district have allowed
experts to testify with respect to malingering avftether a certain individual was, was
not, malingerin@>This Court likewise finds that such testimoay malingeringrom Dr.
Thompson will not invade the province of the junytltwould be helpful in making factual
determinationswith respect to Calvin Howard’s past, present, amture medical
condition.

Third, Plaintiffs contend “Dr. Thompson’s opinion that Calvin Howaisl
malingering is not based on sufficient facts oradab as to be reliablé®In support,
Plaintiffs notethat “Dr. Thompson’s deposition testimony revealed thet had not
reviewed a substantial amount of critical infornoatrelating to Calvin Howard’s medical
treatment.2’The Defendants, in respongaintto Dr. Thompson’s deposition testimony

that he felt Calin’s treating physicians produdeeportswhich, without more, enabled

23Cedar Ridge, LLCv. Landmark Am. Ir@&n, No. 13672, 2014 WL 722219, at *3 (E.D. La. Feb. 21, 2014)
(quotingFerrara & DiMercurio v. St. Paul Mercury Ins. Ca240 F.3d 1, 9 (1st Cir. 2001)).

24R. Doc. 3451 at 18.

25SeeR. Doc. 375 at 12 (citinBonds v. PadlockNo. 067830, 2008 WL 48897 (E.D. La. Nov. 10, 2008);
Guilbeau v. W.W. Henry Co85 F.3d 1149 (5th Cir. 19967J,ate v. Zapata Gulf Marine CorpNo. 935,
1993 WL 379561 (E.D. La. Sept. 13, 1998).aujo v. Treasure Chest Casino, LLo. 973043, 1999 WL
219771 (E.D. La. Apr. 141999)).

26 R. Doc. 3451 at 19.

27R. Doc. 3451 at 19.



him to understand their opinior#8 Furthermore, Dr. Thompson’s expert report reveals
he relied on a substantial number of medical respdépositionsand other documents
in forming his opinions?® WhetherDr. Thompson relied on adequate information goes
to the weight to be assignédstestimony, as it involves the bases and sources wguch
Dr. Thompsonrelied in reachinghis conclusions in this case. This is a matter
appropriately dealt with on crossxamination at trial.

Fourth,Plaintiffs contend Dr. Thompsdntestimony would be cumulative of the
testimony to be offered by Dr. Gre&&.Plaintiffs argue that “[a]llowing muiple experts
to provide a shared opinion on the same subjeaniuly cumulative, repetitive, and a
waste of the Court’s time, as no new informatiofl e presented to the juryg¥In sum,
Plaintiffs contend the “Defendants have no juséifion for caling two experts to echo
one another’s opinionsand that such cumulative testimony should be excludedar
Federal Rule of Evidence 4(3In response, the Defendants note that Dr. Thompson
an expert psychiatrist, while Dr. Greve is an exp@ruropsyhologist33 Thus,

Defendants maintain that Drs. Thompson and Greee“iavolved in different medical

28 SeeR. Doc. 375 at 13R. Doc. 3751. However, the Defendants failed to attabfe relevant portiomf Dr.
Thompsors deposition The Defendants did attach certain pages of Dr. Thomjssdaposition but the
attached pages are not those which the Defendaifiés to in their opposition memorandui. Doc. 375
at 13 R. Doc. 3751

29 SeeR. Doc. 3753 at 2 (Expert Report of Dr. John Thompson). Dr. ThompsoeXpert report states he
relied on information from: (1) Acadian Ambuland@) Christus St. Elizabeth Hospital; (3) River P<ués
Hospital; (4) UT Physicians Zoran Cupic, MD; (5) Brignac Physical TherapyChantel Brignac, PT; (6)
Memorial MRI & Diagnostic; (7) A. David Axelrad, MB. Associates, PA; (8) Ralph Lilly, MB Neurology
of Acquired Brain Injury; (9) Larry Pollock, PhBProject Reentry Brain Injury Rehabilitation Programs;
(10) Memorial Hermann Radiology; (11) Christophern@c, MD; (12) SBS- Southern Brain and Spine
Everett Robert, MD; (13) University General Hospitalt4] Touchstone Neurorecovery Center; (15)
Pharmacy Records; (16) Rodney Isom, PhD; (17) Uss€&uard Report of Marine Accident; (18) Offshore
Liftboats, LLC Vessel Accident Report; (19) K&K Qfiore, LLC — Incident Report; (20) Pinnacle
Engineering, Inc— Report of Injury; (21) Jefferson Neurobehavioralo@p — Kevin Greve, PhD; (21a)
Statements by Captain and coworkers the date oifttident; (21b) Dr. Shelley Savant; (21c) Dr. Gam
(22) Depositionof Calvin Howard SeeR. Doc. 3753 at 2 (Expert Report of Dr. John Thompson).

30R. Doc. 3451 at 21.

31R. Doc. 3451 at 21.

32R. Doc. 3451 at 2122.

33R. Doc. 375 at 13.



disciplines,” and will testify with respect to different aspects Calvin Howard’s
psychological condition and treatmetftThe Courtagreeswith the Defendants and finds
the testimony would not be cumulative.

CONCLUSION

For the foregoing reasonis | SORDERED thatthe Plaintiffs’notionin limine3s
to excludethe proposed testimony &fr. John Thompsobe andherebyis DENIED.
New Orleans, Louisiana, this5th day of February, 2016.

______ Stesa

SUSIE MOR
UNITED STATESDISTRICT JUDGE

34 Moreover, OLBrepresengthatit “doesnot intend to offer duplicative testimorfnom Dr. Thompson and
Dr. Greve.”R. Doc. 383 at 6.
35R. Docs.345.



