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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LOGAN N. MILLS CIVIL ACTION
VERSUS NO. 13-5477
c/w NO. 14-1837
CITY OF BOGALUSA, et al. SECTION: “G” (3)
ORDER

In this litigation, Plaintiff Douglas L. Dendinger(*Dendinger”) alleges that his
constitutional rights were violated when he was falsely arrested, ompds and prosecutéd.
Pending before the Court is Moving DefendaBteeriff Randy “Country” Sea(“Seal”), Chief
Deputy Michael Haley(“Haley”), andDeputy S. Barry Galloway’s(“Galloway”) (collectively
“Moving Defendanty “Motion for Summary Judgment Pursuant to Rule 56(b) of Federal Rules
of Civil Procedure.?2 Having reviewed the motion, the memoranda in support, the memorandum
in opposition, the record, and the applicable law, the Courgvahtthe motion.

I. Background

A. Factual Background
In his complaint,Dendingeralleges thabn August 20, 2012he delivered a summons
and complaint to Defendant Chad Cassard (“Cassard”), a former active deg/gbtatier with

the Bogalusa Police Department, on behalf of Logan Mills (“MillgY)a suit against Cassard

! Dendingetv. City of Bogalusa No. 141837, Rec. Doc. at p. 17.

2Rec. Doc. 68.
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and othermembers of the Bogalusa Police Departnfentexcessive forcé.Dendinger alleges
that at the conclusion of Mills’ criminal triat the Washington Parish Courthouser armed
robbery, heservedCassardoutside the courthousa the presence of Pamela Jean Legendre
(“Legendre”) Assistant District Attorneys Julie Knight'Knight”) and Leigh Anne Wall
(“wall”), Police Chief Joe CulpeppéCulpepper”) Captain Kendall Buller{*Bullen”), and
Scott Seal§*Seals”)*

Dendinger alleges that his counseteived a phone call later that day from Legendre,
who is a staff attorney for Judge Hand, the judge who presidedMills’ criminal trial, and
Legendre allegedly accused Dendinger of committing an assault on a police officer and
intimidation of a witness while attempting to serve Cassddéndingeralleges that later that
day, he was arrested at his home by Washington Parish Deputy Gaflod@prding to
Dendinger, he was then taken to Washington Parish Jail where he was verballydhlyasse
Culpepper, Wall, and KnigHtDendinger claims he was detained for roughly three hours before
posting bond and being release@endinger further allegeshat, prior to his arrest, Wall,

Legendre, Knight, Culpepper, Bullen, and Seals all provided false witness statéments

3 Dendingerv. City of Bogalusa No. 141837, Rec. Doc. 1 at pp-8.
41d.

51d. at p. 9.

61d.

71d. at p. 10.

81d.

91d. at pp. 1213.



Dendinger alleges that Wall and Knight contacted District Attorney Walted Réo
authorized Dendinger's arresand contacted Washitan Parish Sheriff Sealwho also
authorized Dendinger’'s arre$t.Dendinger claims that Wall improperly attempted to serve
Dendinger's bondsmarrather than Dendinger himseland then misrepresented the facts
regarding her noservice during Dendinger’s arraignment, leading to a No Bond Attachment
Orderbeing issuedor the arrest oDendingert?

According to Dendinger, District Attorney Reed recused his office flarptosecution
of Dendingert? On May 29, 2014, the Attorney General for the State of lianasinformed
Dendinger that he had refused the charges against Dendfinger.

B. Procedural Background

Dendinger filed his complaint on August 12, 2014, alleging causes of action 4&der
U.S.C.8 1983 for false arrest, false imprisonment, and municighility, as well as state law
claims for malicious prosecution and abuse of prote&n July 29, 2015DefendantsSeal,
Haley, and Galloway filed the instant motithDendinger filed an oppositioan August 18,

2015 with leave of CourtMoving Defendats filed a reply on August 26, 2015.0n January

101d. at p. 10.

d. at p. 12.

21d. at p. 14.

Bd.

¥ Dendingerv. City of Bogalusa No. 141837, Rec. Doc. 1.
5Rec. Doc. 68.
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25, 2016, the Court ordered the parties to provide additional briefing regarding the issue of
immunity.!® On February 5, 2016, Moving Defendarfiled a supplemental memorandudfh.

Also on February 5, 2016, Dendinger filed what appears to be a copy of Moving Defendants
supplemental memoranduth.

Il. Parties’ Arguments

A. Moving Defendants’ Arguments in Support of Summary Judgment

Moving Defendantassert that they are entitled to summary judgment becaused@eten
Galloway is entitled to qualified immunity for his actiottsvioving Defendantgontendthat the
usual summary judgment burden of proof is altered in the case of a qualified ipdefeitse’?
Moving Defendantsssert that the doctrine of qualified immunity shields “government officials
performing discretionary functions . . . from liability for civil damages insafatheir conduct
does not violate clearly established statutory or constitutional rightkioh a reasonable person
would have known?® Moving Defendantscontend that in order “[tjo determine whether a
defendant is entitled to qualified immunity, the court engages in aptergged analysis,
inquiring (1) whether the plaintiff has alleged a violation of a constitutionat agd, if so, (2

whether the defendant’s behavior was objectively reasonable under cléaolisbed law at the

8 Rec. Doc. 86.

¥ Rec. Doc. 89.

20Rec. Doc. 90. As the Court need not address the issue of qualified imrfaurtiie reasons given below,
the Court did not inquire as to whether Dendinger’s attachment of Deféadupplemental memorandum was
inadvertent.

21 Rec. Doc. 6& at p. 9.

22]d. at p. 8 (citingTolan v. Cotton854 F. Supp. 2d 444, 463 (S.D. Tex. 2012)).

23|d. at p. 9 (quotingdarlow v. Fitzgerald 457 U.S. 800, 818 (1982)).
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time the conduct occurred®According to Moving Defendant®nce an official pleads that his

actions were taken in good faith, the burden shifts to thatifao rebut the qualified immunity

defense by showing that the official's allegedly wrongful conduct \@dlafearly established

law.2°

Moving Defendantscontend thatDendinger has failed to offer specific facts that

“evidence

the irrationality or unreasonableness of D[eputy] Gallowagtions.?® Moving

Defendantsassert that the evidence demonstrates that Galloway possessed reasonable factual

allegations that were more than adequate to support probable cause fof’ avtesing

Defendantgontend that to prevail on a 42 U.S.C. 8 1983 claim for false arrest, a plaintiff must

show that he was arrested without probable cause in violation of the Fourth AmeRtiment.

Moving Defendantaver that probable cause for a warrantless arrest “exists when the tuftalit

the facts and circumstances within an officer's knowledge at the momemesif are sufficient

for a reasonable person to conclude that the suspect had committed an Sfféaserting to

Moving Defendants, the probable cause standard is incapable of precise odefuniti

quantification into percentages because it depends upon the totality of thestcces'®

241d.
Bd.
.
27d.
2|d.
2d.

01d.

2014)).

at p. 10 (quotingdampton v. Oktibbeha Cnty. Sheriff De@#80 F.3d 358, 363 (5th Cir. Z0)).
at p. 8 (citingTolan, 854 F. Supp. at 463).

atp. 12.

at p. 13 (citing?arm v. Shumaté13 F.3d 135, 142 (5th Cir. 2007)).
(quotingUnited States v. Brow®58 F. App’x 386, 391 (5th Cir. 2014)).

at p.14 (citingJordan v. GarrisonNo. 1:CV-0723, 2014 WL 1379157, at *8 (W.D. La. Apr. 8,



Moving Defendantgontend that courts grant law enforcement the latitude and leeway to make
judgment calls based on reasonable, even dfriect, views of evidence.

Moving Defendantsontend that Galloway had probable cause to aBestdingeras
evidenced by the contemporaneous reports, witness statements, and Gallovidgist. ¥ff
Moving Defendantsaver that there were five written statents produced by five different
alleged eyewitnesses and, other than minor details of wording and timing, theestatame
internally consistent and consistent with each othévloving Defendantsasset that the
witnesses were two Assistant Districttdtneys, a state district court judge’s staff attorney, the
Chief of the Bogalusa Police Department, and a -hégiking officer of that departmefit.
Moving Defendantsver that althougendingerhas allegéd that the statements were all gross
fabrications, Dendingetoes not offer any facts to support a claim that Galloway either knew or
should have known that the statements were falge.addition, Moving Defendantsontend
that Galloway also consulted with and sought the advice of supervisory personnel lmefioigg m
forward withDendinger's arrest?

In support of their assertion that the evidence Galloway had was sufficrgmtobable
cause to arreddendingerMoving Defendantgite a Western District of Louisiana caggpwn

v. Hill, in whichthey asert that the plaintiff was arrested after incriminating statements had been

3ld. at p. 15.

321d. (citing Rec. Docs. 6&, 685, 688).
33|d. at p. 16.

341d.

35d.

3%1d. at p. 17.



provided to police by three of the plaintiff's -conspirators and after the plaintiff admitted his
own guilt3” Moving Defendantgontend that on appeal, the Fifth Circuit notied presence of
disputed factual issues surrounding the plaintiff's confession; however, the couttdsmhthat
the statements of threetmesses standing alone, even though they werrspirators, were
adequate to give the arresting officers probahlese to arrest the plaintiff Moving Defendants
also citeMackey v. Jarrotta case from another section of the Eastern District of Louisiana,
where the court stated that a determination of whether probable cause existdatranalyzed
under the totadly of the circumstanceand there must be a determination only that thereavas
fair probability that a crime occurred, which is more than a bare susgicibneed not reach the
fifty percent mark®® In addition, Moving Defendantstate that it is “welestablished” that
probable cause may be based on a single and reasonably reliable eyewitndestidenteven
though the identification may be tarnishey discrepancies in the witneéssescription of the
perpetratof®

Moving Defendantsontend thatlthough Dendingemay argue that Galloway had an
obligation to look for additional withesses and obtain the alleged video footagettiem
courthouse security cameras prior to making an arrest, any such additionalnmeqtifeuns

afoul of the clear and established body of case law discussed above regardetgrinendtion

371d. (citing No. 092170, 2010 WL 558293@VN.D. La. Nov. 24, 2010)).
381d. (citing Brown v. Hill, 428 F. App'x 336, 337 (5th Cir. 2011)).
391d. at p. 18 (citing No. 1:&v-4919, 2015 WL 422979, at *3 (E.D. La. Feb. 2, 2015) (Berrigan, J.)).

401d. (citing Greene v. City of PhiladelphitNo. CIV. A. 974264, 1998 WL 254062, at *7 (E.D. Pa.
1998)).



of probable cause** Moving Defendantsalso assert thabendingercan point to no evidence
that Galloway could not have objectively believed that probable cause existed based on t
witnesses’ statements or that Galloway knowingly relied upon material daldelor omissions

or acted with reckless disregard for the trifth.

Moving Defendantsilso assert thdbendingeis claims against them have prescrilféd.
Moving Defendantgontend tht Judge Berrigan, in granting in part motions to dismiss by other
Moving Defendants, has held thBtendingeis causes of action for false arrest and false
imprisonmentad prescribed becauBendingerfiled his complaint more than one year after his
incarceration had come to an end on July 21, 281oving Defendantsissert that the same
analysis applies tBendingets claims against them &endingeis complaint was not filed until
August 12, 2014°

Furthermore,Moving Defendantscontend thatDendingers claims against Seal and
Haley are legally deficient and should be dismissed because neither of them hzetsamal
involvement in the cas®.Moving Defendantsissert that there is no respondeat superior liability
under § 1983’ However,Moving Defendats contend that a supervisory official can be held

liable if it can be shown that he had in place “a policy or procedure that calsqudintiff’s]

411d. at pp. 1819.

42|d. at p. 19.

d.

44d. (citing Rec. Doc. 67 at pp-8).

451d. at p. 20.

461d. (citing Rec. Doc. 6& at pp. 67; Rec. Doc. 68 at pp. 67).

471d. at pp. 2621 (citing Monell v. Dep’t of Social Servef New York City436 U.S. 658 (1978)).
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injury.”#® Moving Defendantsaver that such an analysis necessarily implies an underlying
constitutional wlation on the part of one or more individual Moving Defendamd because
there is no § 1983 liability against Galloway, any claims about policies or traimikgnierit*°
In addition,Moving Defendantsassert that a plaintiff may not infer a defectp@icy merdy
because a harm resulted from an interaction with a government entitytHautaglaintiff must
specifically identify the policy or custom that allegedly caused the dllepprivation of
constitutional right$? According to Moving Defendds, althoughDendingeralleges that there
was a “policy and practice” and “custom and policy” in his complaint, these “bald eareda)
characterizations, without any elaboration, fail to meet the test that a § 1888l-oHpacity
claim against a govemmental official must ‘state with factual detail and particularity the basis of
the claim.”! Moving Defendantscontend that these same arguments are applicable to
Dendingeis “bald and unspecified assertion of failicetrain and other similar claims? In
support,Moving Defendantgite what they assert is an analogous case from another section of
the Eastern District of LouisianBavis v. Evangelistwhere the court found that the plaintiff had
not pointed to any evidence to support his conclusory asséttion.

Turning to Dendingeis state law claimsMoving Defendantsassert that the state law

claims should be dismissed for the same reasons as the federal cl@ersagyerhas offered

481d. at p. 21 (quotingParm v. Shumaté13 F.3d 135, 142 (5th Cir. 2007)).
9d.

501d. (citing Murray v. Town of Mansuta/6 F. App'x 547, 549 (5th Cir. 20033 plle v. Brazos County,
Texas 981 F.2d 237, 245 {5 Cir. 1993)).

S1ld. at p. 22 (quotin@abb v. Dorman33 F.3d 472, 477 (5th Cir. 1994)).

2|d.



no evidence of & 1983 violation on the part of any of tihoving Defendants* Moving
Defendantxontend that the Fifth Circuit has held that because the Fourth Amendment principles
underpin Louisiana law relating to false arrests, the Fourth Amendment ingaipplisable to
both federal and state law claims for fadseest® In the alternativeMoving Defendantsissert
that plaintiff's state law claims should be dismissed because after the fleseraaims have
been rejected, there are no grounds for federal jurisditgidmving Defendantsssert that: (1)
the facors of judicial economy, convenience, fairness and comity weigh in favor of declini
supplemental jurisdiction over any remaining state law claims; (2) no federal ctamam; (3)
comity favors dismissing the state law claims because of Louisianafesnia adjudicating
claims involving its own citizens brought under its laws; (4) judicial economy doeweigh in
favor of maintaining jurisdiction because the state law claims have not beensaddaesll in
this court; and (5) fairness and convelwe are equal whether the claim is brought in state or
federal court’
B. Dendingers Arguments in Opposition to the Motion for Summary Judgment

In responseDendingeragrees that his claims brought pursuant to 42 U.S.C. § 1983 for

false arrest/imprisonant and procedural due process should be dismissed adfingtg

531d. (citing No. 063037, 2009 WL 2447987, at *6 (E.D. La. Aug. 6, 2009) (Feldman, J.)).
541d. at p. 23.

55 1d. (citing O'Dwyer v. Nelson310 F. App’x 741, 745 (5th Cir. 2009)).

561d. at pp. 2324.

571d. at p. 24 (citingrabre v. Yoli No. 140220, Rec. Doc. 13 at p. 5).
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Defendantson prescription ground®. However, Dendingecontends that he hagable claims
for malicious prosecution and municipal liabilfS).

Dendingercontends that a claim for maliciopsosecution under Louisiana law requires a
plaintiff to show the following elements: “1) Commencement or continuance oimanat
proceeding; 2) Legal causation by defendant against plaintiff; 3) Bonaefidénation in favor
of the present plaintiff; MAbsence of probable cause; 5) Presence of malice; and 6) Damage to
Plaintiff.”®® Dendinger contends that the Washington Parish Sheriff's Office (“WPSQO”)
commenced a criminal proceeding against him and althmaying Defendantsre not the sole
cause of e commencement of the proceedings, they are one cause doueirtéreckless
investigation and by deliberately ignoring exculpatory evidefiteDendinger asserts that
although a failure to investigate is insufficient to find WPSO culpable, isstkdss ah
deliberate indifference of exculpatory evidence does support liability underaleious
prosecution claint? Dendingercontends that exculpatory evidence in the form of courthouse
video was available to WPSO right across from WPSQO’s headqudrt¢rnso one showed gn
interestin that vided®® Furthermore, according tBendinger his cell phone video shows a

courthouse deputy in the doorway, but WPSO did not interview him or anyorfé else.

%8 Rec. Doc. 71 atp. 1.

51d. at p. 2.

601d. at p. 7 (citingMiller v. E. Baon Rouge Par. Sheriff's Dep%11 So. 2d 446, 452 (La. 1987)).
611d. at pp. 78.

621d. at p. 8 (citingBibbins v. City of Baton Roug489 F. Supp. 2d 562, 580 (M.D. La. 2007)).
631d.

64 1d.

11



Dendingeralso asserts thloving Defendantsargument that thereas probable cause
for his arrest fail$? First, Dendingerasserts that the rejection of criminal charges against him by
the Attorney @neral creates a presumptionadéck of probable cause, as wellapresumption
of malice®® Second, Dendinger contenitist verificationof a witness statementay be required
in order to establish probable cause where the source of the information“semmghy’ or
where further information about a serious charge would be readily av&iablendinger
contends thaCulpepper, Bullen, and Sealgere all Moving Defendantsn the excessive force
case for whichDendingerwas serving Cassafd.Furthermore Dendingercontends that Chief
Deputy Lyons’ brother, Patrick, was a named defendant in the®taserefore, accordingpt
Dendingey the statements were per se suspect and valu€lesaddition,Dendinger asserts that
the two Assistant District Attorneys who gave statemagtsnst Dendinger had just completed
Mills’ criminal trial.”* Dendingerargues thatdespite the sa@us felony charges involved, and
the fact that the video was readily available to WPB@®SO took no action to obtain the

video.”?

551d.

661d. (citing Hope v. City of Shrevepi37,759 (La. App. 2 Cir. 12/16/03); 862 So. 2d 1139, 1143).
671d. at p. 9 (citingState v. Raheem64 So. 2d 293 (La. 1985)).

68 1d.

691d.

01d.

1d.

2|d.
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Third, Dendinger asserts that the need for prompt action is another factor to be
considered in determining whether unverified information supports probable‘éddsedinger
contends that Cassard suffered no physical infpgndingerived close to the courthouse, and
the District Attorney waited approximately a year before filing a Bill obimfation against
Dendinger’*

Fourth, Dendingercontends that the evidence shows that Deputy Chief Shannon, Lyons
who had a personal interest in the casenferredwith Sergeant Vallariethe officer who
physically placed Dendinger under arrestncerning Dendinger arrest’> Dendingerasserts
that a reasonable inference can be drawn that the family connection played ia tiode
investigation’® In addition, Dendingeravers that a jury may draw an inference of malice from
the lack of probable cause, the reckless investigation condbgt®dPSO, and the “reckless
disregard of the plaintiff's rights’”” Dendingeralso asserts that his treatment at the Washington
Parish Jail further evidences malice given the large number of witrfesglsg around at the
jail.”® Dendingerasserts that W&O “was playing host to a lynching party."According to

Dendinger he was also led to the booking room, suffered jeering by the witnesses, and was

731d. at p. 10 (citingHibernia Nat'l Bank v. Bolleter390 So. 2d 842 (La. 1980)).

d.

»1d.

®1d.

71d. (quotingMiller v. E. Baton Rouge Par. Sheriff's Depfill So. 2d 446, 453, 4956 (La. 1987)).
81d.

d.
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handcuffed against the wall for an extended peabtime.®® Dendingerasserts that given this
treatment, gury could find that WPSO had “partnered up” with theMoving Defendantsand
that they were “helbent” on puttingDendingeraway for life8! Dendingercontends that there is
no qualified immunity because of the deliberate indifferet@eexculpatory evidence and
reckless investigatiof?

Turning to the municipal liabilityDendingercontends that based upon Seal’s admission
that there were deficiencies in the WPSO policies and procedures and t8ax WRs lacking
in the development, adoption, and implementation of formal policies and procedures,” there is a
failure to train issue undekonell v. Department of Social Services of New York .Eity
Dendingercontends thatn order to show municipal liabilithhe must show that: “1) training
policy procedures we inadequate; 2) [there wadgliberate indifference in adopting the training
policy; and 3) the inadequate training policy caused the alleged fhbDendingerasserts that
Seal haadmitted to deficiencies in WSPQO'’s policies and there is sufficieneegedfrom which
a juror could draw the reasonable inference that there was a deliberate inckffierewiopting a
training policy andthat this inadequacy caused the alleged harm through the ignorance of

exculpatory evidence and the treatmerehdingerin jail.2°

80d.

8l1d.

82]d. at p. 11 (citingBibbins v. City of Baton Rougé89 F. Supp. 2d 562, 581 (M.D. La. 2007)).
831d.

841d. (citing SandersBurns v. City of Plands94 F.3d 366, 381 (5th Cir. 2010)).

8d.

14



Dendingercontends that should the Court determine that he needs more evidence to
sustain his burden, he requests the opportunity to conduct additional distoeydinger
asserts that that he has submitted a declaration pursuant to Hedleradf Civil Procedure
56(d) 8’ Dendingercontends that there has been no trial date set and no discovery deadline and
Dendingeronly recently received written discovery respori€es.

C. Moving DefendantsArguments in Further Support of Summary Judgment

In reply, Moving Defendantsassert that inDendingeis “Statementof Facts,” he
acknowledges that most of the facts are undispiftbthving Defendantgontend that, in places
whereDendingerattempts to distinguish or add to Moving Defendastisted factsPendingels
comments are limited to irrelevant matters or are reproductions of his argufrentsis
memorandum in opposition to the motion for summary judgrifent.

Moving Defendantsassert thaDendingeis malicious prosecution claim fails because
Galloway had probable cause to arrest Binin support, Moving Defendantsyain citeMackey
v. Jarrott where Moving Defendantsassertthat another section of the Eastern District of
Louisiana granted summary judgment to the defendant police addBcgresult foits finding that

the officer had probable cause based upon a single photo identification where the witness

861d. at p. 12.

871d. (citing Rec. Doc. 711.0).

88d.

89 Rec. Doc. 79 at p. 2 (citing Rec. Doc-T1
% 1d.

%l1d. at p. 3.
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commented that he was only-80% sure of his choic& Moving Defendantsontend that the
factual basis for probable cause in this case is significantly more comgéliMgving
Defendantsassert that in his opposition to the motion for summary judgnerigdingercites
only three cases to contéddbving Defendantsargument that Galloway had probable cause to
arrest hin®* However, Moving Defendantsarguethat none of these cases are persudsive.
Moving Defendantgontend thaHope v. City of Shrevepoithe Louisiana Second Circuit Court
of Appeal case cited bpendingey stands for the proposition that the eventual dismissal of
criminal charges agast a malicious prosecution plaintiff shifts the burden of proof regarding
probable cause to the defend&hiMoving Defendantsassertthat they do not challenge that
principle and maintain that they have more than met their burden of proof on thi¥ issue.
Moving Defendantgontend thathe Louisiana Supreme Court case citeddsndinger,
State v. Raheems distinguishable becausen that case, the court found that additional
investigation was required to establish probable caesause the reliability of a confidential
informant was at issu® Moving Defendantsissert that in this case, Galloway had six identified

eyewitnesses, all of whom were employed by law enforcement or the jyditidoving

921d. (citing No. 13-cv-4919, 2015 WL 422979, at *3 (E.D. La. Feb. 2, 2015) (Berrigan, J.)).
%d.

%1d. at p. 4.

%1d.

91d. (citing 37,759 (La. App. 2 Cir. 12/16/03); 862 So. 2d 1139, 1143).

1d.

%8 1d. (citing 464 So. 2d 293 (La. 1985)).

9d.

16



Defendantsassert thatalthough Dendinger claims thaiHibernia National Bank v. Bolleter
another Louisiana Supreme Court ¢caagports his contention that “the need for prompt action
is another factor to be considered in determining whether unverified informsuigports
probable causg, there is no language in the opinion that supports this contefition.
FurthermoreMoving Defendantsssert that the facts Bolleter are “drastically different from
this case,” and therefore any comparison would be irrelé@ant.

Moving Defendantsassert that “probable cause aa absolute defense to any claim
against police officers for wrongful arrest, false imprisonment, or roalcprosecution®? In
addition, they contend that even if there was a malicious motive, if an accusatigedsuipan
probable causehere is noiability for malicious prosecutio®’® Moving Defendantsaver that
the Fifth Circuit has stated that “the probable cause analysis only requir@eheourt] find a
basis for an officer to believe to a fair probability that a violation occuff¥dMoving
Defendantontend that because Galloway had probable cause to Renedingey the motion
for summary judgment on Dendinger’s malicious prosecution claim should be gt2nted.

In addition, Moving Defendantsassert thatDendingeis reliance on informationhat

Galloway might have discovered if he had chosen to expand his investigation beyond the six

1001d, (citing Rec. Doc. 71 at p. 16fibernia Nat'l Bank v. Bolleter390 So. 2d 842 (La. 1980)).
101 |d

10219, at p. 5 (quotingvicMasters v. Dep't of Polic20130348, pp. 1516 (La. App. 4 Cir. 5/15/15); 172
So. 3d 105).

1031d. (citing Ferrant v. Parish of Tangipahoa ex rel. Coroner’s Offi28012278, pp. 45 (La. App. 1
Cir. 6/21/02); 822 So. 2d 118, 120).

1041d, (quotingPiazza v. Mayne217 F.3d 239, 246 (5th Cir. 2000)).

051d. at p. 3.
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eyewitnesses is misplacé®¥® Moving Defendantgontend that althoughendingeravers that the

video camera located on the front of the Washington Parish Cowethadgshe alleged existence

of additional eyewitnesses to the incident who failed to present themselvedawayalvould

have been exculpatory evidence, Moving Defendassert thaDendingerfails to provide any

proof that the evidence was in fact eygatbry, nor does he explain how this evidence would
have changed@alloways determination that there was probable cdfisdloving Defendants
contend that the relevance of these items is dependent upon an existence of a legal duty on the
part of Galloway to conduct an exhaustive investigation prior to his determinatiadhehatvas
probable cause to arrddendingeri®® However,Moving Defendantgontend thaDendingerhas

failed to cite even one reported case supportive of the existence of sucht® duty.

According toMoving Defendantsit is anundisputed fact that Galloway had six credible
eyewitnesses recounting a consistent narrativBesfdingels actions, and therefore Galloway
had probable cause to arr@sndingert!® In support, Moving Defendantste aLouisiana First
Circuit Court of Appeal caseRossv. Baton Rouge City Police Departmemthere,Moving
Defendantscontend, the court affirmed the lower court’s grant of summary judgment on the
claims of false arrest and malicious prosecution in a case where the amé#tergrelied upon

the statement of a single witness, despite the fact that the statement difjergcasily from

1061d, at pp. 56.

071d. at p. 6.

108|d_
109|d_
101d. at pp. 67.
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the information provided by the victim, in finding that there was probable causestHr
Furthermore,Moving Deferdants assert that the video footage offered Dgndinger
supports, rather than rebuts, a finding of probable cdéddoving Defendantsontend that
under Louisiana law, “battery” is defined as “the intentional use of force . . . hpgretson of
another; and “simple battery” is defined as “a battery committed without the consethteof
victim.”11® Moving Defendantsjuote the Louisiana Supreme CourtGaudle v. Bettsstating
“The [actor’s] intention need not be malicious nor need it be an intention liat ia€tual
damage. It is sufficient if the actor intends to inflict either a harmful or offem®ntact without
the other’'s consent** Moving Defendantsssert that a careful review of the cell phone video
clearly demonstrates thBendinger intention&l used some degree of force in slapping a large
envelope full of papers against Cassard’s chest and that it was without his ¢bhsnting
Defendantsargue thatpresumably, any other video that may have been taken of the incident
would have showrthe sme thing, lending even more support to a finding that there was
probable cause to arrésf.In addition, Moving Defendantsontend that the video supports a
similar conclusion as to the other charges of obstruction of justice and intimidatoegling, or

injuring a witnesg!’

111d. at p. 7 (citing 2009360 (La. App. 1 Cir. 2009); 2009 WL 3447267
121,

1131d. (citing La. Rev. Stat. 8§ 14:33, 1435

1414, (citing 512 So. 2d 389, 391 (La. 1987)).

1151d. at p. 8.

11819,

117 Id
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Moving Defendantsassert that in order to survive a motion for summary judgment,
Dendingermust go beyond the pleadings and designate specific, contested facts contained in the
record to show that there is a genuine issue for fifaMoving Defendantscontend that
Dendingeroffers nothing more¢hana “reformatting of the allegations set out in his Complaint
and/or bald statements of counsel without any genuine evidentiary sufffoMdving
Defendantsassert that becausBendinger has not preserdgd relevant contested evidence
supportive of his position, the motion for summary judgment should be grafted.

D. Moving Defendants’ Supplemental Memorandum in Further Support of Summary
Judgment

On January 25, 2016, the Court, noting that it had conducted an initial review of the
briefs regarding the motion for summary judgment, stated that the partiesisent] but had not
addressed with sufficient clarity, the issue of immunity as it does or doappigtto the various
federal and stat law claims the plaintiff has raised against each of the moMoyging
Defendants?! In their supplemental memorandum, Moving Defendarsisert that qualified
immunity is generally available to law enforcement officers as a defensd 383 claims-??
Moving Defendantassert that “the defense of qualified immunity is particularly applicable to

each of the moving Moving Defendardad for each of the plaintiff's claim$2® In asserting

1181d. at pp. 89 (citing Stults v. Conco, Inc, 76 F.3d 651, 655 (5th Cir. 1996)).
191d. at p. 9.

1201d. at pp. 9-10.

121 Rec. Doc. 86.

122Rec. Doc89 at p. 4.

123 Id
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that Galloway is entitled to qualified immunityJoving Defendantsepeattheir arguments in

their original memorandum, stating that qualified immunity requires only “reasooalectivity
judged on the circumstances at the time” and that Dendinger has failed to ofégreaific facts

that evidence the irrationality or unreasbleness of Galloway’s actioté. Furthermore,
Moving Defendantgontend that they have discussed at length in their original memorandum the
jurisprudential guidelineghat have been developed to deal with cases involving a warrantless
arrest, and this argument “can [be] viewed either as gattof the qualified immunity doctrine

or as its own separate ground for granting the motion in favor of [] Gallotfay.”

Turning to the claims against Se&floving Defendantsassert that Dendinger has
expressly coceded that his claims against Seal based upon § 1983 are virtualgxistant
apart from Monelktype liability.*?® Moving Defendantscontend that the weakness of any
surviving claim against Seal on the basis of malicious prosecution is set ddovimg
Defendants reply memorandum?’ Moving Defendantsassert that for all of the same reasons,
Dendinger’s federal law claims against Haley are without merit anddsbeulismissed?®

As for Dendinger's state law claims for false arrédving Defendantsstate that
“[b]Jecause Fourth Amendment principles underpin Louisiana law relatiriglde arrests, the

Fourth Amendment inquiry here is applicable to both [plaintiff's] federal anc dtav

241d. at p. 6.

1251d. at pp. 6-7.

1281d, at p. 7 (citingRec.Doc. 71 at p. 1).
1271d. (citing Rec. Doc.79 at pp2-5).

128 Id
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claims.”*?® Therefore, Moving Defendantscontend that for the same reasothat they are
entitled to summary judgment on Dendinger's Fourth Amendment false arrest claymaréh
entitled to summary judgment on his Louisiana state law false arrestéfaifurthermore,
Moving Defendantgontend that without tortious conduct Galloway’s part for which Seal and
Haley could answer under respondeat superior, Dendinger cannot maintain Hewstedeems
against those superior officers with respect to Galloway's coridutte same reasons as those
set out regarding Dendinger’s1983 claimst*! Therefore Moving Defendantgontend that the
motion for summary judgment should be granted regarding Dendinger’s Louiglaeaarrest
claims®*? Moving Defendantsassert that as for any state law claim for malicious prosecution,
they directthe Court’s attention to their reply memorandtih.
E. Dendinger'sSupplemental Memorandum i®pposition tosSummary Judgment

It appears that in filing his supplemental memorandum, Dendinger simply aktache
Moving Defendants’ supplemental memorandtifn.

lll. Law and Analysis

A. Legal Standard on a Motion for Summary Judgment
Summary judgment is appropriate when the pleadings, the discovery, and anytaffidavi

show that “there is no genuine dispute as to any material fact and the movant id émtitle

1291d, at pp. 78 (quotingO’Dwyer v. Nelson310 F. App’x 741, 745 n.4 (5th Cir. 2009)).

301d. at p. 8.

131 Id

132 Id

1331d. (citing Rec. Doc.79 at pp. 25).

134 Rec. Doc90.
22



judgment as a matter of law!3° When assessing whether a dispute as to any material fact exists,
the court considers “all of the evidence in the record but refrains from making ledibi
determinations or weighing the eviden¢é®’All reasonable inferences areadn in favor of the
nonmoving party, but “unsupported allegations or affidavits setting forth ‘ultioratenclusory
facts and conclusions of law’ are insufficient to either support or defeat a motisanfonary
judgment.®37 If the record, as a whole, dald not lead a rational trier of fact to find for the non
moving party,” then no genuine issue of fact exists and the moving party is emtijletyment
as a matter of law?® The nonmoving party may not rest upon the pleadings, but must identify
specificfacts in the record and articulate the precise manner in which that evidence establish
genuine issue for tridf®

The party seeking summary judgment always bears the initial responsibihtfpmoning
the Court of the basis for its motion and identifying those portions of the record lbetieves
demonstrate the absence of a genuine issue of materi¥tabus, the nonmoving party should
“identify specific evidence in the record, and articulate” precisely how thd¢mse supports his

claims#! To withstand a motion for summary judgment, a plaintiff must show that there is a

¥ Fed. R. Civ. P56(a); see also Celotex Corp. v. Cattet77 U.S. 317, 3223 (1986)Little v. Liquid
Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994).

16 Delta & Pine Land Co. v. Nationwide Agribusiness Ins, 680 F.3d 395, 3989 (5th Cir. 2008).

137 Galindo v. Precision Am. Corp754 F.2d 1212, 1216 (5th Cir. 198hittle, 37 F.3d at 1075.

138 Matsushita Elec. Indus. Co. v. Zenith Radi@5 U.S. 574, 586 (1986).

19 See, e.gCelotex 477 U.S. at 3253Ragas v. Tenn. Gas Pipeline Cb36 F.3d 455, 458 (5th Cir. 1998).
140 Celotex 477 U.S. at 323.

M1l Forsyth v. Barr, 19 F.3d 1527, 1537 (5th Cir. 1994), cert. denied, 513 U.S. 871 (1994).
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genuine issue for trial by presenting evidence of specific f&HBhe nonmovant’s burden of
demonstrating a genuine issue of material fact is not satisfied merely ayngrésome
metaphysical doubt as to the material facts,” “by conclusory altegati by “unsubstantiated
assertions,” or “by only a scintilla of evidencé®Rather, a factual dispute precludes a grant of
summary judgment only if the evidence is sufficient to permit a reasonable tfesst @b find
for the nonmoving party. Hearsay evidence and unsworn documents that cannot bedpiresente
form that would be admissible in evidence at trial do not qualify as competent opposing
evidencet*
B. Analysis

Moving Defendantanake several arguments in support of their motion for summary
judgment: (1) Galloway is entitled to qualified immunity as to the false arrest claims; (2)
Dendinger’s false arrest and false imprisonment claims have prescBb&kr(dinger’'s @dims
against Seal and Haley are deficient because neither of them had any persorahienbin the
case and it is well established that there is no respondeat superior liabildysupervisor
pursuant to 8 1983; (4) because Fourth Amendment principldsrpin Louisiana law relating to
false arrests, Dendinger’s false arrest claim fails for the same reasons edehas ¢laim; and
(5) in the alternative, Dendinger’'s state law claims should be dismissedsbega federal

claims remaint*® In opposition Dendinger states that he agrees that his clairasunt one and

2Bellard v. Gautreaux675 F.3d 454, 460 (5th Cir. 2012) (citiAgderson v. Liberty477 U.S. 242, 248
49 (1996)).

143 Little, 37 F.3d at 1075.
44 Martin v. John W. StanQil Distrib., Inc, 819 F.2d 547, 549 (5th Cir. 1987); Fed. R .Ci\6&{C)(2).

145Rec. Doc. 62.
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two brought under § 1983 for false arrest/imprisonment and procedural due process against
Moving Defendantshould be dismissed as they have prescritfddowever, Dendinger asserts
that he has viable claims for malicious prosecution and for municipal liadiityin the
alternative, Dendinger asserts that should the Court determine that henm@edsvidence to
sustain his burden, he requests the opportunity to conduct discovery for thisedtf The
Court will address each of these claims in turn.

1. False Arrest, False Imprisonment, and Procedural Due Process Violatien

In counts one and two of his complaint, Dendinger brings claims for violations of his
civil rights pursuant to 42 U.S.C. 883, alleging that he was falsely arrested and imprisoned
and that his procedural due process rights were viotatddendinger agrees that his claims
brought under § 1983 for false arrest/imprisonment and procedural due process violations should
be dismssed on the basis of prescriptidA® Therefore, the Court grants Moving Defendants
motion for summary judgment regarding these claiths.

Moving Defendantsalso move for summary judgment on Dendinger’s state false arrest

claims®2 In his complaint, Dendingeonly alleges a false arrest/false imprisonment claim

146 Rec. Doc. 71 at p. 1.

¥7d. at p. 2.

¥81d. at p. 12.

49 Dendingerv. BogalusaNo. 141837, Rec. Doc. &t pp. 1518.

10Rec. Doc. 71 at p. 1.

1 Moving Defendants also argue that Galloway is entitled to qualified imynasito these claims. Rec.
Doc. 682 at p. 12. However, the Court need not address this argument as the gestiebat these claims have

prescribed.

1521d. at p. 23.
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pursuant to § 1983, not state |&%W.Furthermore, in his opposition to the motion for summary
judgment, Dendinger asserts that he has viable claims only for malicious ytimseand
municipal liability1>* Therefore, the Court need not address any Louisiana false arrest claim.

2. Malicious Prosecution

Moving Defendantsnove for summary judgment on Dendinger’'s malicious prosecution
claim on the grounds that Dendinger cannot show that there was no probable cause for his
arrest!®® In opposition, Dendinger contends that Moving Defendaargument that there was
probable cause faif$® In order to prove a claim for malicious prosecution, a plaintiff must
show: “(1) the commencement or continuance of an origimmalial or civil proceeding; (2) its
legal causation by the present defendant in the original proceeding; (3) its boterfiotation
in favor of the present plaintiff; (4) the absence of probable cause for suchdimgc€b) the
presence of malicéheein; (6) damage confming to legal standards resulting to plaintiff?
Although the plaintiff ordinarily bears the burden of proof on all the elements of a analici
prosecution claim, there is a presumption of malice and a lack of probable causes wiere

the prosecuting officer has dismissed the chaltgem those cases, the burden shifts to the

153 Dendinger v. City of Bogalus&lo. 141837, Rec. Doc. &t p. 15.
%4Rec. Doc. 71 at p. 2.
5Rec. Doc. 79 at p. 5.
16 Rec. Doc. 71 at p. 8.

1571 emoine v. Wolfe20141546 (La. 3/17/15); 168 So. 3d 362, 368 (quoflages v. Soileawt48 So. 2d
1268, 1271 (La. 1984)).

158 Hope v. City of Shrevepe37,759 (La. App. 2 Cir. 12/17/03); 862 So. 2d 1139, 13é8;alsKeppard
v. AFC Enters., In¢200062474(La. App. 4 Cir. 11/28/01); 802 So. 2d 959, 965.
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defendant to show that he acted on probable cause and without tatieebable cause for
arrest exists when facts and circumstances within the knowtddtpe arresting officer and of
which he has reasonable and trustworthy information are sufficient to/jastifan of average
caution in the belief that the person to be arrested has committed or is comanittifignse °

Under Louisiana law, probablewase to arrest is an absolute defense to a claim against a police
officer for malicious prosecutiotf!

In support of their assertion that there was probable cause for the Moeshg
Defendantssubmit thewritten statements of six witnessésat were preided to Galloway'®?
Cassargda formeractive dutypolice officer, states thdte had just walked out of the District
Court in Franklinton, Louisiana when “a white male wearing short pants, pink colored long
sleeve shirt and a ball cap slapped [him] in¢hest wih a white envelope and stated ‘You been
served brothert®® Another witnessLeigh AnneWall, provided a written statement asserting
that upon exiting the courthouse after the trial of $tate v. Logan Millsa man wearing a
“peach/salmon shirt” approached Cass&fdVall states that she couldn’t see what he did when
he approached him because of where she was stamdinghe saw that the man walked off

toward an older model truck along witamily members of the defendant tihe caseState v.

159 |d
160 Miller v. E. Baton Rouge PaBheriff's Deft, 511 So. 2d 446, 453 (1987).

61 McMasters v. Dep't of Polic20130348 (La. App. 4 Cir. 5/15/15); 172 So. 3d 105 (quoBmgwn V.
City of Monrog 48-675 (La. App. 2 Cir. 2/26/14); 135 So. 3d 792).

162Rec. Doc. 6.
1631d. at p. 1.

%41d. at p. 2.
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Logan Mills.1%°> Wall states that the man screamed something from the middle of the road about
serving him'6®

In addition, Pamela Jeahegendreprovided a written statement that upon exiting the
courthouse, she observed a gentleman wearing a pink shirt andlapj) asfat legalsized
envelope directly on Chad [Cassards¢rnum —it made such a noise [sh#Jought Chad had
been punched!®’ Legendre stated:

It was clearly a battery on a police officer (Chad is a reserve officer and had just

testified in a trial de to his status as a former active Bogalusa P.O.). Also the

Judge had placed the defendant’s mother under a protective order to have no

contact with any witnesses under subpoertae criminal matter is not over

sentencing, post trial motions etc. remdiogan’s mother handed the papers to

the guy in the pink shirt. It is also, to an observer, intimidating to a witness and to

all gathered theré?
Another witness, Julie Knight, provided a written statement that a man in aqeacd shirt
approachedCassard and “hit him with his hand on or about his chest area” with an envelope of
paperst® Kendall Bullen also provided a written statement in which he asserted thbsé&eed
a white male wearing short pants with a peach colored long sleeve shirbalhdap “hit officer

Chad Cassard in the chest area with a packet of papers and stated you areaitercd’bJoe

Culpepper also provided a written statement that he observed an individual wearingaa@ink |

l65|d'
l66|d'
1671d. at p. 3.
168|d_
1691d. at p. 4.

01d. at p. 5.
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sleeve shirt “sl[g) Chad Cassard in the chest w/an enveldpeFinally, Moving Defendants
submit the statement &fcottSeals who asserted that he observed a “white male dressed in shorts
and what looked like a pink button up shirt hit Chad Cassard in the chest with a bundle of papers
and stateyou've been served brothert™

Moving Defendantiave submitted Dendinger’s arrestee repovtech state chges of
“obstruction of justicé pursuant toLouisiana Revised Statute § 14:130.1, “intimidating a
witnes$ pursuant toLouisiana Revised Statuf 14:129.1, and “battery on a police officer
simple” pursuant to Louisiana Revised Statute § 14:34 Pouisiana Revised Statute § 14:34.2
provides that‘[b]attery of a police officer is a battery committed without the consent of the
victim when the offender has reasonable grounds to believe the victim is a polee aéfing
in the performance of his duty.” Battery is defined under Louisiana law amtdrgional use of
force upon the person of another” and simple battery is defined as “a battenyttaa without
the consent of the victimt™

Dendinger contends that there was no probable cause because the statemengsigven b
witnesses were “valueless” because they were provided by individualpex#tbnal agendas and
therefore were ‘per sesusgect.”'’® Citing a Louisiana Supreme Court caS¢ate v. Raheem
Dendinger contends that “verification may be required to establish probable causethéher

source of the information seems unworthy or where further information alzarioais charge

11d. at p. 6.

721d. at p. 7.

13Rec. Doc. 6& at p. 1.

174] a. Rev. Stat. 8§ 14:33, 14:35.

5Rec. Doc. 71 at p. 9.
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would bereadily available.¥”® Dendinger contends that the witnesses Culpepper, Bullen, and
Seals weraMoving Defendantsn Mills’ excessive force case, the same case for which Cassard
was being servetl! In addition, Dendinger contends that Chief Deputy Lyons’ Ha&owas a
named defendant in the suit as well and “[e]very Bogalusa P.D. officer who geateraent had

a personal agenda’ Dendinger also asserts that Assistant District Attorneys Wall and Knight
had just completed Mills’ criminal tridi’® In support oftheir contention that there was probable
cause for Dendinger’s arrest, Moving Defendantis a Fifth Circuit caseBrown v. Hill where

the court found that there was probable cause for an arrest of Brown based upoertenttat

of his three accomplieg® The court inBrown found that probable cause existed for the arrest
because a reasonable person could have concluded, based on the information known to the
officers at the time of Brown’s arrest, that Brown had committed an offéhse.

However, althouglbendinger contends that most of the witnesses had a personal agenda,
Dendinger does not contend that the final individual who provided a statement, Paamela Je
Legendre, who asserts in her statement that she works for Judge August at HenBranklin
Courthousehad any personal agenda or bias towards MilEven if Galloway considered only

Legendre’s statementegendreprovided information to police that an individual in a pink shirt

1761d. (citing 464 So. 2d 293 (La. 199.

177 Id
178 Id

179 Id

180 Rec. Doc. 6& at p. 17 (citing 438 F. App’x 336, 337 (5th Cir. 2011) (per curiam)).
181438 F. App’x at 337.

82Rec. Doc. 6% at p. 3.
30



and cap “slapped a fat legsiked envelope directly on Chad’s sternum” and that it “made such a
noise [she] though Chad had been punchH&tiShe further stated th#te individual’sactions
were “intimidating.”8* Legendre also stated that Cassard was a reserve officer and had just
testified in a trial as a former active galusa police officet®®
In Raheemthe officers asserted that they had probable cause for an arrest based upon a
tip from a confidential informan® The Louisiana Supreme Court found that the information
from the informant was insufficient to establish probable cause because theintfdichnot set
forth the basis of his knowledd®’ Here, the witness identified herself and stated that she had
personally observed Dendinger’s condddiereforethe Court is not persuaded by Dendinger’'s
argument thaturther “verification” was requied to establish probable cause to arrest Dendinger.
Dendinger also asserts that there was no probable cause because further amformati
about a serious charge was readily available and the police took no action ® iates
Dendinger contends that despite the fact that there were serious feloggscimaolvednobody
from the Washington Parish Sheriff's Officeossedthe street to access the readily available

courthouse vided®® In support, Dendinger citeRaheem®® however, the Court finds no

183 Id

184 |d

185 |d

186464 So. 2d 293, 296 (La. 1985)
1871d. at 297.

188 Rec. bc. 71 at p. 9.

189 Id

1901d, (citing 464 So. 2d 293 (La. 1985)).
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language inRaheemto support Dendinger's contentio@endingerdoes notcite any other
authority for his contention that Galloway was required to access additionah@viggor to
arresting Dendinger.

Dendinger also contends that the need for prompt action is another factor to be
considered in determining whether unverified information supports probable’éalrssupport,
Dendinger citeglibernia Natonal Bank v. Bolletet®2 In Bolleter, the Louisiana Supreme Court
found that a bankacked probable cause to institute an action against an individual who they
alleged had committed a forgel®? The court found that the bank had no reason to believe that
the individual had actually signed the nthat they alleged had been forg@fIn opposition,
Moving Defendantsassert that they are unable to locate any langua@elleter that support
this conclusion® Like Moving Defendants, the Court cannot find any languagBdleter
regarding the need for prompt action and probable cdNmseha Dendinger cited any other
authority for this proposition.

The Court is unpersuaded by Dendinger’s assertions that the fact that dsene weed
for prompt action and that Galloway did not obtain the courthouse video prior to arresting
Dendinger meanthat Galloway lacked probable cause to arrest Maving Defendantdhave

submitted the declaration of Gallowayho stated that he was advised by@2udicial District

Pld. at p. 10.

19214, (citing 390 So. 2d 842 (La. 1980)).
193390 So. 2d at 843.

194|d. at 844.

95Rec. Doc. 79 at p. 4.
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Court Assistant District Attorney Julie Knight, Bogalusa Police Departmenta@aferdall
Bullen, Bogalusa Police Department Chief Joe Culpepperd 2@dicial DistrictJudicial Law
Clerk Pamela Jean Legendre and former Bogalusa Police Department OfficeraSkadidCthat

Mr. Cassard had been battered by an individual identified by Mr. Douglas Denditfyer.”
Galloway further asserts that he was advised that Dendinger had harassedinaiddteéak
Cassard in violation of a direct order from the Honorable A.J. Hand, District Jodtfee22nd
Judicial District!®” Galloway states that he cardjutjuestioned each of these individuals and
reviewed their statements and the information he received verbally wasteah with the
written statement$’® Moving Defendantdhave also submitted the written statements of each of
these witnesses and the CQolimds that the statements are consistent with Galloway’s assertion
of theinformation he received from them.

Finally, Dendinger asserts in his declaratitat, prior to his arresthe gave Sergeant
Vallerie (“Vallerie”) a statementegarding what he aimshappened at the courthouse, told him
thathehad a cell phone video showing him what had happened, andatliddie that there were
witnesses that could support his version of the f@ét&ccording to Dendinger, these facts show
that Dendingerdid, in fact, offer Galloway evidencdo questionGalloway’s conclusion that

there was probable caufe his arrest® Dendinger states in his declaration that during the time

1% Rec. Doc. 688 at p. 2.

197 Id

198 Id

199 Rec. Doc. 722 at pp. 56. Dendinger also asserts that his meeting with Vallerie was videotépedIv
phone and has been submitted into the reddréit p. 5. The Court has been unable to access the video; however,
the Court takes as trder purposes of this motioDendinger’s allegations ragding this meeting.

200 Id
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that Vallerie was in Dendinger’'s home, Vallerie spoke to someone at WP $&ephone!
However, Dendinger does not assert that Vallerie relayed the information heckacd from
Dendinger to the person on the phone, or even that the person Vallerie was spealkasg to w
Galloway. Therefore, Dendinger cannot undermine Galloway'’s findirad there was probable
cause based upon information that only Vallerie receibedause the information must be
“within the knowledge of the arresting office??

Furthermore, even assuming that Vallerie did convey this information to Ggllowa
probable cause is a low standard. The Louisiana Supreme Court has stated thiat riele
suspicion is not sufficient to justify an arrest, the officer need not haveisaoffiproof to
convict.”?%® Dendinger does not assert specifically what he told Vallerie hagpé&osvever,
presumably,Dendinger told him the same thing he asserts in his declarétianDendinger
“placed the envelope onto the lapel of Mr. Cassard’s jacket and Cassard’s Har@is.the
other handGalloway had statements from several individuatso claimed to be eyewitnesses
who all stated that Dendinger had slapped Cassard in the chest while givingehemvelope.
Therefore,Galloway had reasonable and trustworthy information “sufficient to yuatiihan of
average caution in the belief thiie person to be arrested has committed or is committing an
offense.?% Accordingly, because absence of probable cause is an element of a claim for

malicious prosecution, and because there is no genuine issue of materiggjdading probable

201d. at p. 6.

202 Miller v. E. Baton Rouge Par. Sheriff's Depb11 So. 2d 446, 453 (1987).
203 State v. Randolpt837 So. 2d 498 (La. 1976).

204Rec. Doc. 742 at p. 4.

205 Miller v. E. Baton Rouge Par. Sheriff'sept, 511 So. 2d 446, 453 (1987).
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cause, the @urt grants Moving Defendantsnotion for summary judgment on Dendinger’s
malicious prosecution claim against Galloway.

In his complaint, Dendinger alleges that Wall and/or District Attorney Walter Reed
contacted Seal about the plan to arrest Dendinger and that Seal authorizgdoHatder
Galloway to place Dendinger under arréStHowever, Dendinger does not point to any
evidence in response to the motion for summary judgment regarding the involvement af Seal o
Haley in the decision to arrest Dendinger. Therefore, the Court grants Moving De$endant
motion for summary judgment on Dendinger’s malicious prosecution clgamst Seal and
Haley as well.

3. Monell Liability

Moving Defendantsalso move for summary judgment on the claim against Seal in his
official capacity as Sheriff for the Washington Parish Sheriff's d@ffon the grounds that
because there is no § 1983 liability against Galloway, Dendinger’s policy anthgralaims
against Sealare without meri£®’ In addition, Moving Defendantscontendthat although
Dendinger makes assertions regarding policies and practices in his complaiitaltiind
general characterizations” are insufficiétit. Furthermore,Moving Defendantsassert that
Dendinger fails to explain how any specific policy or procedure “served as a movagj for

behind a particular alleged constitutional violatf&h.

206 Dendinger v. City of Bogalusilo. 141827, Rec. Doc. &t p. 10.
207Rec. Doc. 6& at p. 21.

2081d, at p. 22.

209 Id
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In Monell v. Department of Social Servicéglse United States Supreme Court held that
municipalities and municipal officials sued in an official @apy may be held liable under §
198321° To maintain a § 1983 claim against a municipality, a plaintiff must show that officials
acted in accordance with an official policy or cust8iiThus, municipalities are not vicariously
liable for rights violations committed by their employees, but they are liable wérettheir
official policies cause their employees to violate another person’sitatiosial rights.?? The
Supreme Court has instructed that:

it is not enough for a § 1983 plaintifherely to identify enduct properly

attributable to the municipality. The plaintiff must also demonstrate that, through

its deliberateconduct, the municipality was the “moving force” behind the injury

alleged. That is, a plaintiff must show that the municipal action wan taitk the

requisite degree of culpability and must demonstrate a direct causal link bhetwee

the municipal action and the deprivation of federal rights.

Therefore Dendingemust show not only thaisiconstitutional rights were violated, but that the

WPSO was the “moving force” behindis injury?* Dendinger bases his claim fddonell

liability on an alleged failure to traitt®> The Fifth Circuit has found that “a municipality’s policy

210 Monell v. New York City Dep'tf&ocial Sers., 436 U.S. 658, 689 (1978).
211 James v. Texasdllin Cnty., 535 F.3d 365, 375 (5th Cir. 2008) (citiktpnell, 436 U.S. at 659.

212 City of St. Louis v. Praprotnjlkt85 U.S. 112, 1201988);see also Beattie v. MadisornyCSch. Dist,
254 F.3d 595, 60%th Cir. 2001).

213Bd. of Qy. Comm'rs of BryarCty., Okl. v Brown 520 U.S. 397, 404 (1997).

214 seezarnow v. City of Wichita Falls, Tgx14 F.3d 161, 167 (5th Cir. 2010) (“Municipal liability
requires deliberate action attributable to the municipality that is the directafairsealleged constitional
violation.”); see also Piotrowski v. City of Hau237 F.3d 567, 578 (5th Cir. @D) (“[M]unicipal liability . . .
requires proof of . .a policy maker; an official policy; and a violation of constitutional rigtitt®se moving force
is the polcy or custom.”) Jett v. Dall. Indep. Sch. Dist7 F.3d 1241, 1243 (5th Cir.1993) (describing several ways
to meet this burden).

215Rec. Doc. 71 at p. 11.
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of failure to train its police officers can give rise to § 1983 ligbflf® The Fifth Circuit defines
an “official policy” for the purposes of § 19&3:

1. A policy statement, ordinance, regulation, or decision that is officially
adopted and promulgated by the government entity or by an official to
whom the entity has delegatpdlicy-making authority; or

2. A persistent, widespread practice of officials or employees which although
not authorized by officially adopted and promulgated policy is so common
and wellsettled as to constitute a custom that fairly represents the gntity’
policy.?t’

In order to succeed on a failure to train claim, a plaintiff must demonstrate thtite (taining
policies were inadequate; (2) there was deliberate indifference in addipdirtgaining policy;
and (3) the inadequate training policy dirgathused the alleged hafif.Dendinger asserts that
Seal admits to deficiencies in WPSO policies and proceduresocacédes that it was lacking in
the developmentdoption, and implementation of formal policies and procedurestprishen

his term as Shi#f began on July 1, 2012 However, the harm that Dendinger alleges is that he
was arrested without probable cauglnicipalitiesare liableonly when“their official policies
cause their employees to violate another person’s constitutional righBehdinger asserts that

WSPO ignored exculpatory evidence in the form of video and witness statéfédosvever,

as stated above, the Court has found that Galloway had probable cause to arrest Dendinge

216 sandersBurns v. City of Plano594 F.3d 366, 380 (5th Cir. 2010) (quotiBigpwn v. Bryan Gt., 219
F.3d 450, 456 (5th Cir. 2000)).

217 Cozzo v. Tangipahoa Patouncil 279 F.3d 273, 289 (5th CR002) (brackets and ellipses omitted).
28 SandersBurns 594 F.3d at 381.
219Rec. Doc. 71 at p. 11.

220 City of St. Louis v. Praprotnjld85 U.S. 112,22 (1988);see also Beattie v. Madison Ct§ch. Dist,
254 F.3d 595, 60t5th Cir. 2001).
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Therefore, Dendinger'sonstitutional rights were notiotated upon his arrest. Furthermore,
although Dendinger also asserts that “how the WPSO allowed Plaintiff toabedtia their Jail
evidences” deliberate indifference to adopting a training policy and thatdadegnacy caused
the alleged harm, Dendinger has not alleged that he suffered any constitutiortadrnviataa
result of his treatment at the jail. Accordingly, because Dendinger has not tetschs
violation of his constitutional rights, the Court grameving Defendantsmotion for summary
judgment on Dendinger’s claim for municipal liability.

4. Abuse of Process

Although Moving Defendantslo not make any specific argument regarding Dendinger’'s
abuse of process claim, Moving Defendawis move for summary judgment on all of
Dendinger’s clans against them on the basis of prescriptidMoving Defendantsilso assert
that because Dendinger has offered no evidence of an atéidhab83 violation on the paof
any of the Moving Defendatnsthe derivative stattaw causes of actions are alsathout
merit22 In Dendinger’'s complaint, he does allege that “all Moving Defendants, and each of
them, are liable for abuse of proce$€’'However, his specific allegations regarding abuse of
process pertain only to Wall, Knight, and Ré&dFurthermore, in his opposition, Dendinger

asserts that he has viable claims for only malicious prosecution and munidyil#l liand

222Rec. Doc. 71 at p. 11.
223d. at p. 23.
224Dendinger v. City of Bogalusilo. 141837, Rec. Doc. &t p. 26.

2251d. at pp. 2627.
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makes no argument regarding an abuse of process claim against Moving Def&idants
Therefore, it appears that Dendinger has abandonedckhim against Galloway, Seal, and
Haley.

However, even assuming that Dendinger intends to proceed with this claim against
Moving Defendantshe has failed to raise a genuine issue of material fact that any of these
individuals committed an abuse of pess. In order to demonstrate an abuse of process claim, a
plaintiff must show: “(1) the existence of an ulterior purpose and (2) a willfuhatte use of
the process not proper in the regular prosecution of the proceédingendinger has not
pointed toany evidence that any Defendant committed a willful act in the use of the process not
proper in the regular prosecution of the proceeding, nor has Dendinger even sillelgech act
committed by any Defendant. Accordingly, the Court grants Moving Defésidaotion for
summary judgment on Dendinger’s abuse of process claim against them.

5. Request for Additional Discovery

Dendinger requests thathould the Court determine that he needs more evidence to
sustain his burden, Hee giventhe opportunity tcconduct additional discoved® In support,
Dendinger attaches an affidavit of his counsel in which counsel asserts thatdeerimblieves

that discovery will reveal facts “probative on plaintiff's claims for wialis prosecution and for

226Rec. Doc. 71 at 2.

227No Drama, LLC v. Caludal5-211 (La. App. 5 Cir. 10/14/15); 177 So. 3d 747, 751 (ciWmpuespack,
Seago and Carmichael v. Linco®9-2016 (La. App. 1 Cir. 9/22/00); 768 So. 2d 287,-Z00).

228Rec. Doc. 71 at p. 12.
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municipal liabilty.” 22° Furthermore, counsel asserts that discovery would reveal information
regarding the failure of WPSO to properly train its employé®s.

Pursuant to Federal Rule of Civil Procedure 56(e), “[i]f a nonmovant shows by affidavit
or declaration that, for specified reasons, it cannot present facts essenséhyots opposition,
the court may: (1) defer considering the motion or deny it; (2) allow time to olftaiavés or
declarations or to take discovery; or (3) issue any other appropriate drgee,” Dendinger
asserts that the essential facts that discovery would provide pertainS@"g/filure to train.
However, Dendinger has not raised a genuine issue of material fact ngghadiexistence of
probable cause for his arresbr has Dendinger pointed to any evidence that further discovery
would revealevidencethat wouldchange this fact. The Court has alrealfferminedthat a
finding of a lack of probable cause is essential to Dendinger's claims for bottioomsl
prosecution and municipal liability. Accordingly, Dendinger has failed to slhatvthere are
essential facts that could be revealed by additional discovery. Therefore, the d€oias

Dendinger’s request for additional discovery.

22%Rec. Doc. 7410 at p. 4.
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V. Conclusion

Based on the foregoing,
IT IS HEREBY ORDERED thatMoving Defendants’ “Motion for Summary Judgment
Pursuant to Rule 56(b) of Federal Rules of Civil Proceddte GRANTED.

NEW ORLEANS, LOUISIANA , this15th day of March, 2016.

NANNETTE J ETTE BROWN
UNITED STATES DISTRICT JUDGE

281 Rec. Doc. 68.
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