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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LOGAN N. MILLS CIVIL ACTION
VERSUS NO.13-5477
c/w NO. 14-1837
CITY OF BOGALUSA, et al. SECTION: “G"(3)
ORDER

In this litigation, Plaintiff Douglas L.Dendinger (“Dendinger”) alleges that his
constitutional rights were violated when was falsely arrested, imprisoned, and prosectted.
Pending before the Court is a “Motion for Sumyndmdgment on Behalf of City of Bogalusa, Joe
Culpepper, Chad Cassard, Scott Seals, and Kendall Bdllgaving reviewed the motion, the
memoranda in support, the memorandum in opposithe record, and the applicable law, the
Court will grant the motion in part and deny the motion in part.

I. Background

A. Factual Background

In his complaint, Dendinger alleges tloat August 20, 2012, he delivered a summons and
complaint to Defendant Chad Cassard (“Cassard”), a former active duty police officer with the
Bogalusa Police Department, on behalf of LogaHsMiMills”), in a civil suit against Cassard

and other members of the Bogalustid@aDepartment for excessive fortBendinger alleges that

1 Dendinger v. City of Bogalusilo. 14-1837, Rec. Doc. 1 at p. 17.
2Rec. Doc. 102.

3 Dendinger v. City of Bogalus&lo. 14-1837, Rec. Doc. 1 at pp. 8-9.
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during Mills’ criminal trial Washington Parisbourthouse for armed robtye the presiding judge,
Judge Hand, ordered that Melanie Mills, Logails¥mother, stay away from witnesses under
subpoena during tridlTherefore, Dendinger alleges that at the conclusion of Mills’ criminal trial,
after the jury had reached a verdict and beeused, and all withesses having been discharged,
he served Cassard outside the courthouse iprésznce of Pamela Jean Legendre (“Legendre”),
Assistant District Attorneys Julie Knight (“Kring/’) and Leigh Anne Wall (“Wall”), Police Chief
Joe Culpepper (“Culpepper”), Captain Kendllen (“Bullen”), and Scott Seals (“Seals”).
Dendinger alleges that his counsel recea@thone call latehat day from Legendre, who
is a staff attorney for Judge Hand, the judge wesided over Mills’ crimial trial, and Legendre
allegedly accused Dendinger of committing an assault on a police officer and intimidation of a
witness while attempting to serve Cassabendinger alleges that later that day, he was arrested
at his home by Washington Parish Deputy Gallowaygcording to Dendinger, he was then taken
to Washington Parish Jail where he wasbally harassed by Culpepper and Wadllendinger
claims he was detained for roughly three hours before posting bond and being falssdidger
further alleges that, prior to his arrest, Wallgeadre, Knight, CulpeppeBullen, and Seals all

provided false witness statemetts.

41d. at 8.
51d.

61d. at p. 9.
“1d.

81d. at p. 10.
°1d.

01d. at pp. 12-13.



According to Dendinger, District AttorneWalter Reed recused his office from the
prosecution of Dendingét.On May 29, 2014, the Attorney Geakfor the State of Louisiana
informed Dendinger that he hadused the charges against DendinGer.

B. Procedural Background

Dendinger filed a complaint on August 12, 2014, alleging causes of action under 42 U.S.C.
§ 1983 for false arrest, false imprisonment, and mpai liability, as well astate law claims for
malicious prosecution and abuse of pro¢é3he case was originally assigned to Section “J” of
this court but then was transfedr® Section “C” as a related cd€eéOn January 6, 2016, the case
was temporarily reassignedttis section, Section “Gt? On March 15, 2015, Defendants City of
Bogalusa, Culpepper, Bullen, Cassard, and Sealkectively “BogalusaDefendants”) filed the
instant motiont® On March 22, 2016, Plaintiff Dendinger filed an oppositib@n March 28,
2016, with leave of Courthe Bogalusa Defendants filed a reflyon April 1, 2016, the Bogalusa

Defendants filed a second rephy.

d. at p. 14.

21d.

13 Dendinger v. City of Bogalus&lo. 14-1837, Rec. Doc. 1.
14 Dendinger v. City of Bogalus&lo. 14-1837, Rec. Doc. 6.
15 Rec. Doc. 84-1 at 1.

16 Rec. Doc. 102.

17 Rec. Doc. 110.

18 Rec. Doc. 129.

19 Rec. Doc. 140.



Il. Parties’ Arguments

A. Bogalusa Defendants’ Argumestin Support of Summary Judgment

As an initial matter, the Bofjzssa Defendants assert ththey adopt and reiterate the
briefing, statements of indisputabfacts and exhibits previousfjled in connection with the
motions for summary judgment on behalf of WWashington Parish Sh#is Office Defendants
and on behalf of Defendant Julie Knight.

The Bogalusa Defendants assert that Dendihgs not articulated any cause of action
against the City of Bodasa because Dendingemdonelf! claims were brought specifically
against the Washington PariSteriff's Office and the District Attorney’s Offic& They also
contend that there is no identlfia cause of action ast any of the otméogalusa Defendants.
They argue that claims | and bBrought pursuant to 42 U.S.C. § 1983, for false arrest and false
imprisonment and have been dismissed witbjyglice as prescribednd claims Ill and IV
regardingMonellliability do not apply to the Bogalusa DefendatftSurthermore, they assert that
although Dendinger has generally ghe state law claims of malais prosecution and abuse of
process, it is not clear which claintilexist involving theBogalusa Defendants However, the

Bogalusa Defendants contend that they will attempt to address each of thesé®claims.

20 Rec. Doc. 102-1 at 1 (citing Rec. Docs. 68, 69, 92).

2 Monell v. New York City Dep’t of Social Serv36 U.S. 658, 689 (1978).
22Rec. Doc. 102-1 at 4.

23|d. at 5-6.

241d. at 6.

21d.

26|d. at 6-7.



The Bogalusa Defendants first argue thahdeger cannot prove any harm to Dendinger
as a result of their actions because Dendingeslpokof that the written statements provided by
the Bogalusa Defendants were not their presense impressions of ahthey perceived on
August 20, 20127 They contend that it is indisputaltteat none of them knew Dendinger or knew
that he was related to Logan Mills during oteafthe time that Dendinger “slapped the process
into Cassard’s chest®They also assert that it is indisputable that the Washington Parish Sheriff's
Office evaluated the statements of the wesses and their credibility and conducted an
investigation before arresting Dending&Eurthermore, the Bogalusa Defendants contend that it
is indisputable that the video of the incidshbws Dendinger slap thewelope into Cassard’s
lapel/chest and stop Cassard’s pesg and that Dendinger admits thatdid not have permission
to touch Cassard.

The Bogalusa Defendants assert that in ordeolitthe City of Bogalusa liable, Dendinger
must prove that a municipal officer or plmyee violated Dendinger’s constitutional rightsn
addition, they contend that the Court must cothelthat the alleged constitutional acts committed
by the municipal employee constituted affitdgal” policy of the City of Bogalus&? Furthermore,

according to the Bogalusa Defendants, Dendingest qove that the municipality itself was a

271d. at 8-9.

281d. at 9.

22d.

30|d. at 10.

311d. (citing Monell v. New York City Dep’t of Social Serv36 U.S. 658 (1978)).

321d. (citing Monell, 436 U.S. at 658).



“moving force” behind the constitutional violation by the emplolfeEhey assert that there is no
evidence that demonstrates that Bullen, CulpeppeSeal committed any constitutional violation
that can be causally linked to an injury suftelyy Dendinger and therefore there is no basis to
hold the City of Bogalusa liable under § 1983 ny ather state or feddratatute and therefore
any claims against it should be dismis&gd.

The Bogalusa Defendants contend that in order to prevail olaim for malicious
prosecution under Louisiana lawpkintiff must show: (1) the ecomencement or continuance of
an original criminal or civil judicial proceedy by the present defendant; (2) its legal causation by
the present defendant against the plaintiff; (3)atsebfide termination in faor of present plaintiff;

(4) the absence of probabtause for such proceeding; (5) tinesence of malice therein; and (6)
damage resulting to the plaint¥f.They also assert that in ord® prove a claim for malicious
prosecution, “a clear case must be establishedeatherforms of justice have been perverted to

the gratification of priva malice and the willful oppression of the innocéftThe Bogalusa
Defendants contend that the DistriAttorney decided to file a bill of information against
Dendinger without input from anyomdse and the matter was nasmissed due to a finding of no
probable caus¥.They argue that Bullen, Culpepper, and Seals cannot have been the legal cause

of Dendinger’s arrest or prosecution becausy thad no involvement in his prosecution other

33]d. at 11 (citingkentucky v. Grahal05 S. Ct. 3099, 3105 (1985)).

341d.

351d. at 12 (citingAucoin v. Aetna Cas. & Sur. G&20 So. 2d 795, 797 (La. 3 Cir. 11/4/87)).
361d. (citing Aucoin 520 So. 2d at 797-98).

371d.



than as witnesse& Furthermore, the Bogalusa Defendaassert that Demtjer cannot produce
any evidence to support the malice prong of a namaigcprosecution claimdzause at the time they
gave their statements, Bullen, Culpepper, 8edls had no knowledge of Dendinger’s identity,
and Dendinger has no evidence that Defendants feattinoalice against him at the time they gave
their statements, nor can Dendinger show tihatstatements were false or maliciéus.

The Bogalusa Defendants also as##at they are entitled jodgment as a matter of law
on Dendinger’s claim of abuse of procé$$hey assert that in order to state a claim for abuse of
process under Louisiana law a pl#if must show: (1) the exister of an ulterior purpose; and
(2) a willful act in the use of thprocess not proper in the regular prosecution of the proceding.
The Bogalusa Defendants contend that “ultepirpose” is a concept similar to malice but is a
much more demanding test met only when an offgacting for a specific purpose not authorized
by law?? They contend that there is no proof that this occufféal.addition, they assert that a
furtherance of the legal process has to occurte is no evidence that this occurred eiffier.
Therefore, the Bogalusa Defendaatgue that they are tthed to judgment aa matter of law on

the abuse of process claffh.

381d. at 13 (citingBanks v. Brookshire Bros., In@3-1616 (6/1/94); 620 So. 2d 680).
39|d. at 13-14.
401d. at 14.

411d. (citing Waguespack, Seago, and Carmichael v. Linct®99-2016 (La. App. 1 Cir. 9/22/00); 768 So.
2d 287, 290-91).

421d. at 15 (citingTaylor v. State617 So. 2d 1198, 1205 (La. 3 Cir. 3/31/93)).
43d.
441d.

451d.



B. Dendinger’s Arguments in Opposition to the Motion for Summary Judgment

In opposition to the motion for summanydgment regarding the malicious prosecution
claim, Dendinger contends that an independwerestigation by law enforcement may break the
chain of causation between the complaint #rel commencement of a criminal proceedihg.
Dendinger asserts, however, theten there is “broad reliae on the facts provided by the
[civilian-complainant] and only limited independenguiry by the police,” that is sufficient legal
causation.*” Dendinger asserts that here there wasndependent inquiry by the Washington
Parish Sheriff's Office tdreak the chain of causatiéhFurthermore, Dendinger contends that
only an independent investigation can severdhain of causation between a complaint and a
criminal proceeding and, in this case, Defendant Culpepper pressured and misled the Washington
Parish Sheriff's Officé® Dendinger asserts thatancell phone video taken at his home, Sergeant
Vallarie is heard on the phone asking “What do they want me t¢%dd@nhdinger asserts that a
reasonable inference can be made, from thiwesation, that the Washington Parish Sheriff's
Office was receiving pressure from Cypper and the District Attorney’s Officé.

Dendinger also asserts that Cassard didemthan simply give his present sense
impressions but actively parti@ped in making a case for obsttioa of justice and intimidation

of a witness when he spoke of Judge Hand'’s order and discussed how the papers were “handed”

46 Rec. Doc. 110 at 10.

471d. (citing Craig v. Carter No. 30625-CA (La. App. 2 Cir. 9/23/98); 718 So. 2d 1068, 1070-71).
“8d.

491d.

501d. (citing Rec. Doc. 110-2 at 7).

5ld.



to Dendinger by Melanie Mill& Dendinger contends that the gligion that Melanie Mills handed
him the papers was fals&Dendinger contends that BullencaSeals state their impressions but
these impressions were fafeDendinger asserts that the mémturing of evidence and the
state’s use of such evidenceotatain a wrongful conviction “indmutably” denies @erson’s rights
secured by the Due Process Clatise.

In response to the Bogalusa Defendaatgument that Dendinger has not demonstrated
malice because the Bogalusa Defendants dickmmw who Dendinger was, Dendinger contends
that there is a presumption of malice and a tdgikobable cause where the prosecution discharges
an action, and here thetérney General refusell charges against hifi.Dendinger asserts that
the Bogalusa Defendants have failed to rebutgt@sumption of a lack of probable cause because
they do not discuss the crinsincharges against DendingérDendinger contends that the
presumption of malice is raised because of the lack of probable ¥dnsaddition, Dendinger
asserts as evidence of animogftgt Patrick Lyons, another Boga&ipolice officer, pointed his
finger like a pistol at Logan M#l brother while in the coudom and that Bullen swore at

Dendinger and threw the envelope at Rinfrurthermore, Dendinger contends that Seals asking

521d. at 11.

53d.

541d.

551d. at 12 (citingYoung v. Bigger938 F.2d 565, 570 (5th Cir. 1999)).

561d. (citing Hope v. City of Shrevepoi7-759 (La. App. 2 Cir. 12/17/03); 862 So. 2d 1139).
S7d.

581d. at 12—13 (citingMorin v. Cairg 77 F.3d 116, 122 (5th Cir. 1996)).

591d. at 13.



for Melanie Mills’ address demotrates animosity, ill will and “amvestment in getting revenge
against anyone asso@dtwith Logan Mills.®°

As for the element of damages, Dendingartends that damages are presumed when the
other elements of maliciousrosecution are establish&dDendinger also asserts that he has
responded to discovery requests and has prowdedmentation of payment to an attorney and
his treating physicians are in pession of his medical recortfs.

Turning to his abuse of process claim, Degér asserts that there is evidence that the
Bogalusa Police Department was involved indhest of Dendinger and his detention and when
he was brought into the jail,é¢he were people present “who hadouginess being there” and there
is evidence that it was a “circu®’Finally, addressing the liabilitpf the City of Bogalusa,
Dendinger contends that he has stredCity of Bogalusa and Clii@oe Culpeper in his official
capacity?* Dendinger asserts that Chi€lilpepper is the chief law enforcement officer of his
municipality and he submitted a false witnesatement to the Washington Parish Sheriff's
Office.®® Therefore, Dendinger asserts that becalisehief law enforcement officer committed

acts attributable to the City of Bdgaa, the City should not be dismis$éd.

601d.

611d. (citing Hope v. City of Shrevepoi7,759 (La. App. 2 Cir. 12/17/03); 862 So. 2d 1139, 1143).
621d. at 13-14.

831d. at 14.

641d.

651d. at 14—15 (citinddugas v. City of Breaux Bridge Police De099-1320 (La. App. 3 Cir. 2/2/00);
757 So. 2d 741, 743).

661d. at 15.
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C. Bogalusa Defendants’ Arguments further Support of Summary Judgment

In reply, the Bogalusa Defendants assert #iiough Plaintiff claimghat there was no
independent investigation by the Washington $Patheriff's Office, Detective Galloway, the
investigating and arresting officer, testified thég investigation took place over the course of 4
to 5 days and included additional conversation \&ithAssistant District Attorney to determine
the proper charges to lodge against Dendifgkr.response to Dendingsrassertion that Chief
Culpepper influenced the investigat, the Bogalusa Defendants cemd that this is an “absolute
fabrication” and there is “simply not cribte evidence to support Plaintiff's theor$? " The
Bogalusa Defendants also assert that Dendin§ers no proof to support his argument that
Cassard was attempting to build a case againstiiDger or his argumentdhthe statements of
Bullen and Seals were falSe.

Turning to probable cause, the Bogalusa Defetsdassert that the ggumption of a lack
of probable cause does not appdythe Bogalusa Defendants besa they did not arrest or
prosecute Dendingé?.In addition, they contend that thi®@t has already determined as a matter
of law that there was probable cause for the arrest of Dendinger, which constitutes another reason
to reject Dendinger’s argumerftsturthermore, the Bogalusa Defentiaassert that Plaintiff cites

Jalou I, Inc. v. Linerfor his assertion that malice is puesed because of the lack of probable

57 Rec. Doc. 129 at 2.
8 1d. at 3.

891d.

01d.

“11d. at 4.
11



cause, but the actual ruling of tltatse does not support his assertfofhe Bogalusa Defendants
therefore contend th#tey are entitled to summary judgnh@m Dendinger’s claim for malicious
prosecutior’?

As for the abuse of process claim, the Boga Defendants assert that Dendinger merely
states that there is sufficient evidence to pr@elsummary judgment bptovides no evidence of
record to oppose the motion for summary judgm&ifhey assert that Dendinger fails to prove
malice and there is no proof in the record thdp€pper, Bullen, Cassaethd/or Seals engaged in
an intentional act that they took farspecific purpose n@uthorized by law® The Bogalusa
Defendants contend that once they submitted their initial statements, Culpepper, Bullen, Cassard
and Seals were never consulted by the WashingtoshPahieriff's Office or the District Attorney
regarding probable causewhat charges to filé&

Finally, addressing the liability of the Ciof Bogalusa, the Bogasa Defendants contend
that the case law cited by Dendinger does nppsrt any claim against ¢hCity of Bogalusa’
Nor, according to the Bogalusa Defendants, &ehany evidence that reveals that Culpepper,
Bullen, and/or Seals committed any constitutionalation that can be causally linked to some

injury suffered by Dending€f Therefore, they assert that Dargkr cannot prove that any alleged

721d. (citing 2010-0048 (La. App. 1 Cir. 6/16/10); 43 So. 3d 1023, 1040).
d.

4 1d.

S1d. at 5.

%1d.

71d. at 6.

81d.
12



misconduct was pursuant to an official policy o gpolice department or City of Bogalusa and
therefore there is no basis to holé tity of Bogalusa liable under § 1983.

In a second reply filed with leave of Couttte Bogalusa Defendants attach Dendinger’s
answers to interrogatories in which Dendinger adthiés he is not suing the City of Bogalusa,
Culpepper, Bullen, Cassard, or Seals for abuse of prét&bsrefore, the Bogalusa Defendants
assert that they are entitled to judgmaismissing Dendinger’s abuse of process cfim.

I1l. Law and Analysis

A. Legal Standard on a Motion for Summary Judgment

Summary judgment is approgte when the pleadings, théscovery, and any affidavits
show that “there is no genuine dispute as to artgmahfact and the movant is entitled to judgment
as a matter of law?2 When assessing whether a dispute asnip material fact exists, the court
considers “all of the evidence inetihecord but refrains from maig credibility determinations or
weighing the evidencé?® All reasonable inferences are drawn in favor of the nonmoving party,
but “unsupported allegations or affidavits teet forth ‘ultimate or conclusory facts and
conclusions of law’ are insufficient to eithgupport or defeat a moti for summary judgmeng?

If the record, as a whe] “could not lead a rational trier f#ct to find for the non-moving party,”

91d.
80 Rec. Doc. 140 at 1.
811d. at 2.

82 Fed. R. Civ. P56(a);see also Celotex Corp. v. Catret77 U.S. 317, 322-23 (198@)itle v. Liquid Air
Corp,, 37 F.3d 1069, 1075 (5th Cir. 1994).

83 Delta & Pine Land Co. v. Nationwide Agribusiness Ins, 680 F.3d 395, 398—-99 (5th Cir. 2008).

84 Galindo v. Precision Am. Corpr54 F.2d 1212, 1216 (5th Cir. 198biftle, 37 F.3d at 1075.

13



then no genuine issue of fact exists and the ngppiarty is entitled toudgment as a matter of
law .8 The nonmoving party may notsteupon the pleadings, but mugéntify specific facts in
the record and articulate the precise manner in which that evidence establishes a genuine issue for
trial.

The party seeking summary judgment alwayasrfehe initial respoitsility of informing
the Court of the basis for its motion and identifyithose portions of theecord that it believes
demonstrate the absence of agjae issue of material fa¢t.Thereafter, the nonmoving party
should “identify specific evidere in the record, and articulatprecisely howthat evidence
supports his claim€To withstand a motion for summary jutgnt, a plaintiff must show that
there is a genuine issue for trialfmgsenting evidence of specific faét3.he nonmovant’s burden
of demonstrating a genuine issue of material fact is not satisfied merely by creating “some
metaphysical doubt as to the material factsy @onclusory allegations,” by “unsubstantiated
assertions,” or “by only scintilla of evidence® Rather, a factual dispaitprecludes a grant of
summary judgment only if the evidence is sufficienpermit a reasonable trier of fact to find for
the nonmoving party. Hearsay evidence and unsworn documents that cannot be presented in a form

that would be admissible in evidence atltdia not qualify as competent opposing evidetice.

85 Matsushita Elec. Indus. Co. v. Zenith Radi@5 U.S. 574, 586 (1986).

86 See, e.gCelotex 477 U.S. at 325Ragas v. Tenn. Gas Pipeline Cb36 F.3d 455, 458 (5th Cir. 1998).
87 Celotex 477 U.S. at 323.

88 Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994), cert. denied, 513 U.S. 871 (1994).

89 Bellard v. Gautreaux675 F.3d 454, 460 (5th Cir. 2012) (citiAgderson v. Liberty477 U.S. 242, 248—
49 (1996)).

% jttle, 37 F.3d at 1075.

91 Martin v. John WStone Oil Distrib., Ing 819 F.2d 547, 549 (5th Cir. 1987); Fed. R .Civ. P. 56(c)(2).
14



B. Analysis

The Bogalusa Defendants move for summadgment on all of Dendinger’s claims
against then? In opposition, Dendinger asserts that Bnll Culpepper, Cassard, and Seals are
liable to Dendinger for malicious prosecution abdse of process and that the City of Bogalusa
is liable undeMonell v. Department of Social Services of the City of New beckuse the acts
of Culpepper, the chief law enforcement officerttoe City of Bogalusa, can be attributed to the
City.%® The Court will address eadifi the claims in turn.

As an initial matter, th Court notes that the Bogalusaf@®wlants assert that they “adopt
and reiterate the briefing, statements of indigblgt facts and exhibitgreviously filed as the
motions for summary judgment on behalf of WWashington Parish Sh#fts Office Defendants
(‘WPSO") (Rec. Docs. 68 & 69) and on behalf of Julie Knight ([]Knight’) (Rec. Doc. ¥2t.1s
the parties’ responsibility on a ten for summary judgment to inform the Court of the basis for
its motion and to identify those pantis of the record that theyllsye demonstrate the absence of
a genuine issue of material feThe Court will not make arguments for the parties or dig through
the record in order to determine which argumearts applicable to the Bogalusa Defendants.
Accordingly, if the Bogalusa Defielants have not specificallyti@aulated how an argument made
by another defendant entitlesetBogalusa Defendants to summargigment, the Court will not

address those arguments.

92 Rec. Doc. 102.
98 Rec. Doc. 110.
%4 Rec. Doc. 102-1 at 1.

9 Celotex 477 U.S. at 323.

15



1. False Arrest, False Imprisonment, and Procedural Due Process Violations

The Bogalusa Defendants first assert timgt @daims brought against them pursuant to 42
U.S.C. & 1983 have been dismissed as prescttbiedDendinger’'s complaint, he alleges that
“Defendants, and each of them, without just Eg@l cause, violated Plaintiff Dendinger’s clearly
established rights under the laws and Constitutibthe United States. Plaintiff was falsely
arrested, imprisoned, and theteaf prosecuted as a resuit.’Dendinger also alleges in his
complaint that his procedural dpeocess rights were violat€The Bogalusa Defendants did not
file a motion to dismiss the § 1983 claims and oitg/ to Judge Berrigan’s Orders dismissing the
§ 1983 claims against Legendre, Wall, Knight, and R&a&therefore, it appears that any § 1983
claim brought against the Bogalusa Defants have not yet been dismissed.

However, Dendinger does not discuss any 8§ I3&#&ns against the Bogalusa Defendants
in his opposition to the motion feummary judgment, and concedachis opposition to Sheriff
Randy “Country” Seal, Chief Deputy MichakElaley, and Deputy S. Galloway’s “Motion for
Summary Judgment Pursuant tol€&R66(b) of Federal Rules @fivil Procedure” that his § 1983
claims against those defendants had prescte@iherefore, it appears that Dendinger has

abandoned any 8§ 1983 claim he had alleged agéiesBogalusa Defendants. Accordingly, the

% Rec. Doc. 102-1 at 1-2.

97 Dendinger v. City of Bogalus&lo. 14-1837, Rec. Doc. 1 at 17.
%|d. at 18.

% Rec. Doc. 102-1 at 1-2 (citing Rec. Doc. 67).

10 Rec. Doc. 71 at 1.

16



Court grants the Bogalusa Defendants’ motior summary judgment regarding Dendinger’'s 8
1983 claims against Bullen, CassaCulpepper, and Seals.

2. Malicious Prosecution

In order to prove a claim for maliciousggecution, a plaintifimust show: “(1) the
commencement or continuance of an original grahor civil proceeding; (2) its legal causation
by the present defendant in the original proceediBpits bona fide termination in favor of the
present plaintiff; (4) the absence of probable cémissuch proceeding; (5) the presence of malice
therein; and (6) damage conforming tgde standards resulting to plaintiff®* Although the
plaintiff ordinarily bears the bden of proof on all the elemerdéa malicious prosecution claim,
there is a presumption of malice and a lack of @bbdcause in cases where the prosecuting officer
has dismissed the chargé$in those cases, the burden shifts back to the defendant to show that
she acted on probable cause and without m#ificEhe Bogalusa Defendants contend: (1) that
Dendinger cannot prove that they were the llegause of the prosecution instituted against
Dendinger because their only involvement in thge was the provision of a witness statement;
(2) Dendinger cannot produce any evidenceaifipsrt the malice requirement; and (3) Dendinger
cannot prove any harm caused by the Bogalusa Defendants.

As an initial matter, in addition to his kbits, Dendinger requestbat the Court take

judicial notice of documents filed in the East District of Louisana case No. 12-cv-99l9gan

101 Lemoine v. Wolfe2014-1546 (La. 3/17/15); 168 So. 3d 362, 367 (qualores v. Soileaw48 So. 2d
1268, 1271 (La. 1984)).

102 Hope v. City of Shrevepod7,759 (La. App. 2 Cir. 12/17/03); 862 So. 2d 1139, 1$48.also Keppard
v. AFC Enters., Ing2000-2474 (La App. 4 Cir. 11/28/01); 802 So. 2d 959, 965.

103 Keppard 802 So. 2d at 965.

104 Rec. Doc. 102-1 at 8-13.
17



N. Mills v. City of Bogalus®® These documents include “Proof of Service of
Summons/Complaint (Scott Seals)Proof of Service of Sumons/Complaint (Bad Cassard),”
“Call Docket,” and “Answer filed byCity of Bogalusa etc. et at® Pursuant to Federal Rule of
Evidence 201, the Court may judiciatiptice a fact that is not sajt to reasonabldispute either
on its own, or if a party requesit and the court is supplieditivthe necessary informatidfY.
Dendinger has attached the docutedme requests that the Cotake judicial notice of which
include notations that indicate that thage in fact records in No. 12-cv-991ggan N.Mills v.
City of BogalusaThe Bogalusa Defendants, in their replimake no objection to the Court taking
judicial notice of these documents. Thereforenddeger’s request for judial notice is granted.
a. Legal Cause

First, the Bogalusa Defendants argue ttity cannot have been the legal cause of
Dendinger’s arrest or prosecution because thelyrtwarole in his case other than providing a
witness statemen?® In Killian v. Irving, the Louisiana First Circuit @irt of Appeal stated that
“[t]he decision to detaia plaintiff made by the glependent actions and irstgation of a sheriff's
office breaks the legal causation anmalicious prosecution cas€® In Killian, the plaintiff

brought suit against the defendant for malicipussecution because the defendant had executed

105Rec. Doc. 110-4 at 2.

106 |d

107 Fed. R. Evid. 201(b)-(c).
108 Rec. Doc. 102-1 at 12-13.

09 Killian v. Irving, 2010-2318, 2011 WL 2981321, at *4 (La. App. 1 Cir. 6/10/11) (cKiegnedy v.
Sheriff of E. Baton Roug2005-1418, p. 32 n.20 (La. 7/10/06); 935 So. 2d 669, 690 n.20).
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an affidavit in which she attested that a powfkattorney given to the plaintiff was a forgét.
The court determined that thendisputed facts ediished that the dendant was not the
complaining witness as it was ahet individual who initiated coatt with the sheriff's office
and, “[m]ore importantly,” the detective had conthtta detailed investigation and determined
that the other crimes, beyond those régubby the defendant, had occurtétTherefore, the court
concluded that the subsequerdapendent investigation was suféiot to break the chain of legal
causatiort!?

The Bogalusa Defendants cite a Louisiana Third Circuit Court of Appeal Basks v.
Brookshire Brothers, Incfor the proposition that they wenmt the legal cause of Dendinger’'s
arrest and prosecutid’ In Banks the defendants had reported toadihduty police officer that
they had seen the plaintiff shoplift a package of dtiThe court, in evaluating whether the
defendants had legally caused fiaintiff’'s prosecution, noted #t the defendants had merely
reported their observations to police officers, the officers had detained the plaintiff, conducted
their own investigation,rad arrested the plaintitf°> The court stated that “any inadequacies in the
investigation are not the responsibility of the defendarfslii addressing the probable cause

prong, the court stated that the defendants had submitted documentary evidence regarding their

1102011 WL 2981321, at *1.

119, at *4.

112 |d

13 Rec. Doc. 102-1 at 13 (citing 93-161@H. 3 Cir. 6/1/94); 640 So. 2d 680).
114640 So. 2d at 681.

115|d, at 682.

116 Id
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observations and the plaintiff did not disputey abservation other thathe actual theft and,
additionally, the plaintf was found with packs of gum, théewarranting the defendants’ request
for a police inquiryt!’

However,Bankshas been distinguished by other Loais courts of appeal in cases where
the police rely more heavilypon the witness testimony. @raig v. Carter a Louisiana Second
Circuit Court of Appeal case cited by Dendingee, tourt noted that there was “broad reliance on
the facts provided by the store employeesamiy limited independerihquiry by the police '8
The court concluded that the plaintiff had derstrated enough evidence to show legal causation
and, in support, noted that the plaintiff had kbig¢ premises before the officers arrived at the
scené!®

The Bogalusa Defendants contehadt, in this case, there was an independent investigation
conducted by Detective Galloway thabke the chain of causatié#.The evidence submitted by
Dendinger demonstrates that DgpGalloway spoke with “the seka complainantslash victims
— or victim” and “afterlistening to their complaints, [] opted to give them a voluntary
statement . . . 121 Galloway in his deposition testified that after obtaining the statements, he
checked the Louisiana statutes to make surénthbad probable cause for the arrest, but that other

than discussing the case with Wall and Sergédallarie, he took no other steps in the

117 |d

11830,625 (La. App. 2 Cir. 9/23/98); 718 So. 2d 1068, 1070-71.
119 |d.

120 Rec. Doc. 129 at 2-3.

121 Rec. Doc. 110-5 at 18.
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investigationt?2 Galloway further testified that although Was aware that themwas a camera at
the courthouse, he did not take any steps tailhe video that evening or at any other tiiie.
Specifically, when Galloway is asked whetherrhade any attempt to secure the video after
August 20, 2012, he states, “No, sir. Based off ofdl-hbdased off of my witness statements, | had
a substantial number of credible witnesses inapiypion that | pursued the charges based off of
probable cause'®* Galloway states in his affidavit ah he only spoke to Dendinger after
Dendinger had been arrested and was being pratassiee Washington Parish Sheriff's Office
Central Statiort?® Therefore, Dendinger has presented ewidetn show that the facts of this case
may be more similar t€raig v. Carterwhere there was “broad ratiee on the fastprovided by
the store employees and only limitedependent inquiry by the policé?®

Dendinger also argues that any imigetion conducted by Galloway was not
independent?’ In support, he cites the cell phorieo taken at Dendinger's home, where
Sergeant Vallarie (“Vallarie”) is heard on theople asking, “What do they want me to dg®”
Dendinger contends that “[tjhe reasonable infeesis that the [Washington Parish Sheriff’s
Office] was feeling pressure from a police ch@fiief Joe Culpepper, and the District Attorney’s

Office” and that the “they” that Mlarie is referring to were Culpger and the District Attorney’s

221d. at 18-39.

1231d. at 39-40.

124 |d

125|d. at 85.

126 30,625 (La. App. 2 Cir. 9/23/98); 718 So. 2d 1068, 1070-71.
127Rec. Doc. 110 at 10.

1281d, (citing Rec. Doc. 110-8).
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Office.1?° In reply, the Bogalusa Defendants assert that this argument is an “absolute fabrication
and must be disregarded as dboconjecture and a giant unsupgedrself-serving leap to try
and defeat summary judgmenrt”

The cases discussed above demonstratathetdividual who give a witness statement
can be the legal cause of the commencementimfral proceedings even where they were not
involved in the decision to arrest involved in thgrosecution. Dendinger has submitted evidence
that the statements of Culpepper, Bullen, Cassard, and'Seaisong others, formed the basis of
Galloway’s determination that there was probalalese to arrest Dendinger, and that aSrang,
Galloway broadly relied upon those statementiavit conducting an ingendent investigation.
Therefore, Dendinger has met his burden of submitting evidence to show that Culpepper, Bullen,
Cassard, and Seals may have been the legal cause of the commencement of the criminal
proceeding.

b. Malice

Next, the Bogalusa Defendants argue thahdinger cannot produce any evidence to

support the malice requireméfit.As stated above, there is a pregption of malice and a lack of

probable cause in cases where the prdsegofficer has dismissed the charg&dn those cases,

129 Id

130Rec. Doc. 129 at 3.
131 Rec. Docs. 68-5, 102-5, 102-6, 102-7
132 Rec. Doc. 102-1 at 13.

138 Hope v. City of Shrevepod7,759 (La. App. 2 Cir. 12/17/03); 862 So. 2d 1139, 13d8;alseppard
v. AFC Enters., In¢2000-2474 (La. App. 4 Cir. 11/28/01); 802 So. 2d 959, 965.
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the burden shifts to the defendants to showttieat acted on probable cause and without méaffce.
Dendinger has submitted evidence through his demarthat “the Attorney General (through its
counsel, Frank Brindisgerved notice upon the Ckeof Court, Washingto®arish, advising that
the criminal charges had been refus€d Therefore, malice is presumed and it is the Bogalusa
Defendants’ burden to come forward withidance that they acted without malice.

The Bogalusa Defendants assert that malicgsewhen a charge is made with knowledge
that it is false or with reckless disregard for the t'é8The Bogalusa Defendants contend, without
citing to the record, that at the time that tigaye their statements, they did not know Dendinger’s
identity or that he was connected to Logan Maltgl therefore they cannot have harbored malice
against him when giving their statemehitsin opposition, Dendinger contends that there is a
presumption of malice because of the lack afbpble cause and that there is evidence of the
Bogalusa Defendants’ hatred, animosity, and ill will toward Dendit§&endinger asserts that
these witnesses manufactured evidaghe¢ was used to arrest him.

The Bogalusa Defendants state, without furtixptanation, that the ruling in the case cited
by DendingerJalou Il, Inc. v. Liner does not support Dendingermggument that malice is
presumed because of a lack of probable cauéndm, the Louisiana First Circuit Court of Appeal

stated that malice may be inferred from a lackrobable cause or a fiimdy of reckless disregard

134 Keppard 802 So. 2d at 965.
5 Rec. Doc. 112-5 at 10.

136 Rec. Doc. 102-1 at 13 (citingucoin v. Aetna Cas. & Sur. C&20 So. 2d 795, 798 (La. App. 3 Cir.
1987)).

137 Id

138 Rec. Doc. 110 at 13.
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for the other person’s right&® However, the court ultimatelyoacluded that the plaintiffs had
failed to show that they could likely prevail ortissue of causation because the decision to detain
the plaintiff was made &dr the independent investigation of the detecti¢eegal causation and
malice are two separate elements of a nalgiprosecution claim. Although the courtLimer
did not ultimately make a determination regagdmalice, the court acknowledged that malice can
be presumed from a lack of probable cause. The Court will separately address Dendinger’s
evidence of malice on behalf of CaskaBullen, Culpepper, and Seals.
I. Cassard

Dendinger contends that Cassdidimore than offer his “presesense impressions” when
he made his statemeit. Dendinger contends that Cassandde a false statement when he
asserted that he had been “slapfeth the chest” with the envelogé? In his declaration,
Dendinger contends that he nevst Cassard and simply walkexer to him, reached over his
shoulder, and handed him an envel&feFurthermore, Dendingersserts that Cassard falsely
claimed that Dendinger was handed the paper§iéanie Mills in violation of Judge Hand’s
order!** In his voluntary statement, Cassard stétes the person who hit him in the chest had

been “handed the papers by the mother of Lddidla who was ordered by Judge A.J. Hand earlier

139 2010-0048 (La. App. 1 Cir. 6/16/10); 43 So. 3d 1023.
1401d. at 1040.

141 Rec. Doc. 110 at 11.

142Rec. Doc. 110-1 at Rec. Doc. 102-7.

143Rec. Doc. 110-2 at 4.

144 Id
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in the trial to not making [sic] any contact wihy victims or witnesseinvolved in the casé®
In Dendinger’s declaration, Demdjer asserts that he obtaingte service documents from
Melanie Mills the weekend before he effected menand kept them in his truck for a couple of
days before serving Cassaffl Therefore, according to Dendinger’s timeline of events, Cassard
could not have seen Melanie Mills hand Dendinerservice of process papers. Dendinger asserts
that the false allegation that he had receivegtpers from Melanie Mills supported a claim of
obstruction of justice and intimidation of a witné$sin light of the conflict between the facts
alleged in Dendinger’s declaratiand Cassard’s witness statem#ém, Court concludes that there
is a genuine issue of materfakct regarding whether Cassardlegations of criminal conduct
were made with the knowledge that they were false or made with reckless disregard for the truth
and therefore were made with malice.
il. Bullen

Bullen, in his voluntary statement, asserts that an individual “hit Officer Cassard with force
in the chest area with a packet of papétsIih his declaration, Dendingeontends that he never
hit Cassard and simply walked over to him, reached over his shoulder, and handed him an
envelope*® Furthermore, the Louisiana Supreme Cdas held that “[a]ny feeling of hatred,

animosity, or ill will toward the plaitiff, of course, amounts to malic&®? Dendinger has

145Rec. Doc. 102-7.
146 Rec. Doc. 110-2 at 3.
147Rec. Doc. 110 at 11.
148 Rec. Doc. 102-6.
149Rec. Doc. 110-2 at 4.

150 Miller v. E. Baton Rouge Par. Sheriff's Depgil1 So. 2d 446, 453 (La. 1987).
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submitted evidence that after he handed Cassard the envelope, Bullen yelled expletives at
Dendinger and threw the envelope at RtnTherefore, there is a gemei issue of material fact
regarding whether Bullen acted witinalice in making his statement.
iii. Culpepper

Culpepper, in his voluntary statement, assérat he observed an individual “slop [sic]
Chad Cassard in the chest w/an enveldpdri his declaration, Dendingeontends that he never
hit Cassard and simply walked over to him, reached over his shoulder, and handed him an
envelope>® Furthermore, Dendinger points to Cegyper’'s deposition where Culpepper was
asked, “Did you observe the process serveradlgtput the envelopento Mr. Cassard?” and
Culpepper answered “No, sit>* When Culpepper was asked ithgr the deposition, “What did
you observe in connection withahincident at the courthou&ehe responded “Nothing, | was —
my attention was focused elsewkerhere was the commotion. Thatvkat drew my attention to
that was — had gone on outside, but it wasr by the time | was made aware of'f2’Dendinger
also asserts in his declaration that Culpeppas present at the Washington Parish Jail and
whistled the theme song from the “Good, Badh& Ugly” movie as Dedinger walked to the

booking room, a fact that Culpepper derti€s.

151 Rec. Doc. 110-2 at 5.

152 Rec. Doc. 102-5.

13 Rec. Doc. 110-2 at 4.

%4 Rec. Doc. 110-9 at 9-10.
1551d. at 10.

156 Rec. Doc. 110-2 at Rec. Doc. 110-9 at 12.
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The Bogalusa Defendants point to Culpeppt&imony at a separate trial held in June
2015,Walter R. Aswell v. City of Bogalusia which Culpepper testifiethat he does not even
remember writing his voluntary statement anat thithough he was insidee courthouse at the
time of the incident, he had an open view offtioat of the courthousena saw a process server
slap the envelope on Cassard’s ch&/dtlowever, given that there is evidence in the record of both
animosity toward Dendinger and evidence suggesting that Culpepper gave a false statement, there
is a genuine issue of materfact regarding whether Culpeppected with malice in making his
statement.

iv. Seals

Seals, in his voluntary statement, assertstiaaibserved an indoal “hit Chad Cassard
in the chest with a bundle of papet&1n his declaration, Dendinger contends that he never hit
Cassard and simply walked over to him, reaache his shoulder, and handed him an enveldpe.
Dendinger also asserts in his declaration 8esls came into the Booking Room and asked him
for his sister, Melanie Mills’, address, telling him that she would be arrested d§Mashdinger
argues that this shows “animosiyd ill will” and “an investmit in getting revenge against

anyone associatedith Logan Mills.”*®! Having reviewed the videt§? and in light of the conflict

157 Rec. Doc. 102-16 at 8-10.
158 Rec. Doc. 68-5 at 7.

9 Rec. Doc. 110-2 at 4.
16019, at 8.

161 Rec. Doc. 110 at 13.

162Rec. Doc. 113.
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between the allegations in Dendinger’s declamateparding his servicaf process upon Cassard
and Seals’ witness statement, tBeurt concludes that there isganuine issue of material fact
regarding whether Seals’ allegations of crimic@hduct were made with the knowledge that they
were false or made with reckless disregard fotrilte and therefore whethlee acted with malice.

C. Probable Cause

The Bogalusa Defendants argue, without citingrig authority, that because they did not
arrest or prosecute Dendinger, the existence of probable cause for the arrest is irrelevaito them.
The Bogalusa Defendants also @ that this Court Isaalready determineds a matter of law,
that there was probable cause for Dendinger’s afest.

The Court, in its March 15, 2016 Order, cluted that Galloway, who was not present
during the alleged incident, havibgen advised by five witness@s;luding an Assistant District
Attorney, the Bogalusa Police Chief, a Bogalstice Captain, a former Bogalusa Police Officer,
and a judicial law clerkthat Cassard had been battered by reget, had probable cause to arrest
Dendingert®® The Bogalusa Defendants contend that because the Court determined that Galloway
had probable cause to arrest Deigdir, they too claim probable sauas a defense to Dendinger’s
malicious prosecution claif?® However, the element of probable cause is based upon whether the
specific defendant “had an honest and reasonabéd rethe guilt of the plaintiff at the time the

charges were pressett” Therefore, the Court cannot relypon its prior determination that

163 Rec. Doc. 129 at 3.
1641d. at 4.

165 |d.

166 Rec. Doc. 119 at 3.

167 Craig v. Carter 30,625 (La. App. 2 Cir. 9/23/98); 718 So. 2d 1068, 1071.
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Galloway had probable cause to atrBendinger, but rather mustaluate whether the Bogalusa
Defendants had probable cause &sprcharges. As the Court hagatly stated, theris a genuine
issue of material fact regarding whether Cags@ulpepper, Bullen, an8eals’ allegations of
criminal conduct in their withessatement were truthful and theyed whether they had an “honest
and reasonable belief the guilt of [Dendinger] 68
d. Damages

The Bogalusa Defendants also argue thatddeer cannot prove th#tey caused him
harm® In opposition, Dendinger cites a Louisiana Second Circuit Court of AppeaHzse V.
Shreveportwhere the court determindéaht “[w]here the other eleamts of malicious prosecution
are established, the element of damages is presurffeDgndinger also asss that he has
provided documentation of payment he made tatéorney and appears to indicate that he has
sought medical treatment as a result of this incitférthe Court, having concluded that there is
a genuine issue of material fagtgarding all of the other elemts of a malicious prosecution
claim, determines that damages are presumed. The Bogalusa Defendants have submitted no
evidence to rebut this presutigm. Accordingly, the Court denies the Bogalusa Defendants’

motion for summary judgment on Dendimgemalicious prosecution claim.

168 Id

169 Rec. Doc. 102-1 at 10.
17037,759 (La. App. 2 Cir. 12/17/03); 862 So. 2d 1139, 1146.

11 Rec. Doc. 110 at 14.
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3. Abuse of Process

The Bogalusa Defendants also ast®at they are entitled jodgment as a matter of law
on Dendinger’s claim for abuse of procé%sin order to prove an abuse of process claim, a
plaintiff must prove: “(1) the existee of an ulterior purpose; and @willful act in the use of the
process not proper in the regular prosecution of the proceediigendinger contends that there
is sufficient evidence making summary judgmenth@abuse of processanin improper because
the Bogalusa police officers weirevolved in the quick arrest ddendinger and his detention in
handcuffs for three hout$? In support of their motion fosummary judgment, the Bogalusa
Defendants submit Dendinger’s answiergiterrogatories in which Dendinger states that “Plaintiff
contends that Defendants WalterReed, Leigh Anne Wall, and Julie Knight are liable for abuse
of process (Claim V1), but not the Bogalusa aeli@nts (City of Bogalusa, Joe Culpepper, Kendall
Bullen, Chad Cassard, and Scott Sed($).”

The Fifth Circuit instructs that “[a] judicial admission is a formal concession in the
pleadings or stipulations by a party or counsel that is binding on the party making thirhite
“a judicial admission is not itself @ence, it has the effect of withdrawing a fact from contention.

A statement made by counsel during the courggadfmay be considered judicial admission if

12Rec. Doc. 102-1 at 14.

13Waguespack, Seago and Carmichael v. Lincb®99-2016 (La. App. 1 Cir. 9/22/00); 768 So. 2d 287,
290-91.

174 Rec. Doc. 110 at 14.
175Rec. Doc. 140-1 at 10.

176 Martinez v. Bally’s La., In¢.244 F.3d 474, 476 (5th Cir. 2001).
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it was made intentionally as a waivergasing the opponent from proof of faét”In the first set
of interrogatories propounded by the Bogalusa bad@ts, counsel for Dendjer states not just
once, but states three times that Dendingalléging that “Defendants Walter P. Reed, Leigh
Anne Wall, and Julie Knight argable for abuse of process (@taVl), but not the Bogalusa
defendants (City of Bogalusa, Joe Culpepiendall Bullen, Chad Cassard, and Scott Seal§).”
In Martinez v. Bally’s Louisiana, Incthe Fifth Circuit determined that the district court did not
err in concluding that the pldiff's counsel's statement waivingll claims ofphysical injury
during a deposition was a judicial admission becdlisecounsel’s statements were intended to
relieve the defendant fromiscovery of facts related to physical injdfy.As in Martinez it
appears that these statements made in Dgads answer to intesgatories were made
intentionally as a waiver of the claims. Therefore, the Court grants the Bogalusa Defendants’
motion for summary judgmemnegarding Dendinger’s clainfer abuse of process.

4, Liability of the City of Bogalusa

The Bogalusa Defendants caomtiethat Dendinger has not attiated any cause of action
against the City of Bogalusa as tlenell claims were raised only ampst the Washington Parish
Sheriff's Office and the District Attorney'®ffice, not against the City of Bogalu¥4.The
Supreme Court has stated an official capacity represents “only anber way of pleading an

action against an entity of which an officer is an ag&it“As long as the government entity

177 Id

178 Rec. Doc. 140-1 at 10-11.
179244 F.3d 474, 776-77 (5th Cir. 2001).
180 Rec. Doc. 102-1 at 4.

181 Kentucky v. Graham73 U.S. 159, 165 (1985).
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receives notice and has an opportutityespond, an official-capacisyit is, in all respects other
than name, to be treated as a suit against an efffityi’his complaint, Dendinger alleged that he
brought claims against both the City of Bogalasd Chief of Police Culpepper in his individual
and official capacitie$®® Dendinger brought a cause of actagainst Culpepper pursuant to 42
U.S.C. § 1983, alleging that Culpe had fabricated evidence agsihim by falsely stating in a
voluntary witness statement that Culpepper hadrebddDendinger slap Cassard in the chest with
an envelopé® Therefore, because Dendinger has statealise of action against Culpepper in his
official capacity, Dendinger has stated a causetbdn against the City of Bogalusa. Furthermore,
the City of Bogalusa was specifically named def@ndant, therefore,liad notice othe suit and
has been provided the opportunity to respond.

However, the Bogalusa Defendants assertaliah assuming that Dendinger has alleged
claims against the City of Bogalusa, there is no evidence that reveals that Culpepper, Bullen, and/or
Seals committed any constitutionabhation that can be causally linked to an injury suffered by
Dendingert® In Monell v. Department of Social S&es of the City of New Yqrthe United States
Supreme Court held that municigads and municipal officials sueal an official capacity may be

held liable under § 198%° To maintain a § 1983 claim agairss municipality, a plaintiff must

182]d. at 166.

183 Dendinger v. City of Bogalus&lo. 14-1837, Rec. Doc. 1 at 2.
184Rec. Doc. 1 at 13.

185Rec. Doc. 102-1 at 11.

186 Monell v. New York City Dep’t of Social Serv36 U.S. 658, 689 (1978).
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show that officials acted in accordance with an official policy or custéifhus, municipalities
are not vicariously liable for rights violations committed by their employees, but they are liable
whenever “their official policies cause their gloyees to violate another person’s constitutional
rights.”*® The Supreme Court has instructed that:

it is not enough for a 8§ 1983 plaintifherely to identify conduct properly

attributable to the municipality. The phdiiff must also demnstrate that, through

its deliberateconduct, the municipality was the “moving force” behind the injury

alleged. That is, a plaintiff must showatithe municipal aain was taken with the

requisite degree of culpability and mustmonstrate a direct causal link between

the municipal action and the ghévation of federal right2°
Therefore, Dendinger must show not only that bisstitutional rights wergiolated, but that the
City of Bogalusa was the “moving force” behind his injtiy.

The Bogalusa Defendants assert that Degeti cannot prove thany alleged misconduct
on the part of Culpepper, Bullen, and/or Seals waonstitutional violatromade pursuant to an
“unknown official policy of the police depanent and/or The City of Bogalus&* In opposition,

Dendinger argues that Culpepper is the chief lafereament officer of his municipality and his

act, in submitting a false witness statemengttributable to the City of Bogalu$¥.Dendinger

187 James v. Texas Collin C¥35 F.3d 365, 375 (5th Cir. 2008) (citiMpnell, 436 U.S. at 658).

188 City of St. Louis v. Praprotnikt85 U.S. 112, 122 (1988ee also Beattie v. Madison Cty. Sch. Dist.
254 F.3d 595, 602 (5th Cir. 2001).

189Bd. of Cty. Comm’rs of Bryan Cty., Okl. v. Brqw20 U.S. 397, 404 (1997).

190 seezarnow v. City of Wichita Falls, Te»614 F.3d 161, 167 (5th Cir. 2010) (“Municipal liability
requires deliberate action attributable to the municip#iity is the direct cause of the alleged constitutional
violation.”); see also Piotrowski v. City of Hop237 F.3d 567, 578 (5th Cir. 2001) (“[M]unicipal liability . . .
requires proof of . . . a policy maker; an official polieyd a violation of constitutional rights whose moving force
is the policy or custom.”)jett v. Dall. Indep. Sch. Dist7 F.3d 1241, 1243 (5th Cir.1993) (describing several ways
to meet this burden).

191 Rec. Doc. 102-1 at 11.

192Rec. Doc. 110 at 14-15.
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asserts that the manufacturing of evidenceiedean individual their Due Process rightsin
support, Dendinger cites the Fifth Circuit cagaung v. Biggerswhere the court stated that “a
reasonable person, however, surely would realiae‘ftaming’ someone for a crime that he did
not commit deprives that persohhis constitutional rights!®4

Although the Bogalusa Defendants assert thexketis no evidence of an official policy of
the police department related to any constitutior@ation, the Fifth Circuit has held that “a single
decision may create municipal liability that decision were madey a final policymaker
responsible fothat activity.' Here, there is a geme issue of materidhct regarding whether
the Chief of the Bogalusa Police Departmedtilpepper, provided a false witness statement
against Dendinger. In support of his argument@adpepper is the final policymaker responsible
for law enforcement, Dendinger cites a Loama Third Circuit Court of Appeal cadaugas v.
City of Beaux Bridge Police Departmeint which the court stated that the chief of police of Beaux
Bridge, Louisiana is “responsible for law enforcemarthe municipality ad is charged with the
enforcement of all local ordinances and applicatdée laws” and has “plenary power with regard
to law enforcement within the municipality and in the operation of his departhi&mterefore,
it appears that Chief Culpepper is the final potieker for law enforcement within the City of

Bogalusa.

193]d. at 12 (citingYoung v. Bigger<938 F.2d 565, 570 (5th Cir. 1999)).
1941d, (citing 938 F.2d at 570).
195 Bennett v. Pippin74 F.3d 578, 586 (5th Cir. 1996).

9% Rec. Doc. 110 at 14 (citing 1999-1320 (La. App. 3 Cir. 2/2/00); 757 So. 2d 741, 743).
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In Bennett v. Pipperthe Fifth Circuit affirmed the distt court’s holdingthat the county
and the county’s sheriff were jaip and severally liable for the shiéis rape of a murder suspect,
rejecting the county’s argument that the difieriactions did not constitute a policy of the
county?®” The court stated that “[w]hen the offici@presenting the ultinta repository of law
enforcement power in the county makes a delibelatesion to abuse that power to the detriment
of its citizens, [city] liability undesection 1983 must attach, prowidénat the other prerequisites
for finding liability under the section are satisfied®’Accordingly, as Dendinger has presented
evidence that the Chief of the Bogalusa Policpddenent fabricated evidence, thereby violating
Dendinger’s constitutional rights, Dendinger has raised a genuine issue of material fact on his
Monell claim and the City of Bogalusa not entitled to summary judgent as a matter of law.

V. Conclusion

Based on the foregoing, the Court concludesahgt42 U.S.C. § 1983 or abuse of process
claims that Dendinger had brought against Defetsd@ulpepper, Cassard, Bullen, and Seals have
been abandoned. However, Dendinger has raiggghaine issue of matatifact regarding his
Monellclaim against the City of Bogalusa and hidiaiaus prosecution clainsgainst Culpepper,
Cassard, Bullen, and Seals.

Accordingly,

19774 F.3d at 585-86.

1981d. at 586 (quotingrurner v. Upton Cty, Tex915 F.2d 133, 138 (5th Cir. 1990)) (internal quotations
omitted).
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IT IS HEREBY ORDERED that the “FRCP Rule 56 Motion for Summary Judgment
Filed by City of Bogalusa, Joe Culpepp€had Cassard, Scott Seals and Kendall Butférg
GRANTED IN PART AND DENIED IN PART .

IT IS FURTHER ORDERED that the motion for summary judgmentGRANTED
regarding Dendinger’s 42 U.S.C § 1983 and abugeaxess claims against Culpepper, Cassard,
Seals, and Bullen.

IT IS FURTHER ORDERED that the motion for summary judgment DENIED
regarding Dendinger’sonell liability claim againsthe City of Bogalusa.

IT IS FURTHER ORDERED that the motion for summary judgment X¥ENIED
regarding Dendinger’'s claims fonalicious prosecution against Cefgper, Cassard, Seals, and
Bullen.

NEW ORLEANS, LOUISIANA , thisSth  day of May, 20186.

NANNETTE JOUA/ETTE BROWN
UNITED STATES DISTRICT JUDGE

19 Rec. Doc. 110.
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