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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

B., etal. CIVIL ACTION

VERSUS CASE NO. 13-6068

ORLEANS PARISH SCHOOL DISTRICT SECTION: “G” (3)
ORDER

Before the Court is Defendant OrlsaRarish School District’'s (“OPSB”“Motion for
Summary Judgment."Having considered the motion, the memoranda in support and in opposition,
the statements made at oral argument, the administrative record, the additional evidence submitted
by the parties, and the applicable law, the Court will grant the motion.

|. Background

A. Factual Background

In this action, D.B. and C.B. (“Plaintiffs”ggk reimbursement from the OPSB for expenses
related to the initiation and completion of an Independent Educational Evaluation (“IEE”) of their
son, S.B., which was conducted during the 2011-2012 school &&. is a child identified with
the disability of autism under the Individuatith Disabilities Education Act (“IDEA”Y.

On August 25, 2011, Plaintiffs emailed OPSB to request an IEE at pubic expense>for S.B.

! The parties refer to the Defendant as the OrleanstP@chool Board, or “OPSB,”in their briefing. For ease
of reference, the Court will do the same herein.

2Rec. Doc. 19.
®Rec.Doc. latq1.
4Rec. Doc. 19-6 at | 2.

51d. at § 3.
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OPSB granted the request on September 6, 20AatLthe administrative hearing in this matter,
Plaintiffs stipulated that OPSB informed them that the IEE must follow the criteria set forth in
Louisiana Bulletin 1508, Pupil Appraisal Handbook (“Bulletin 15080Qn October 3, 2011,
Plaintiffs notified OPSB that #y had selected Dr. Steven ¥pa psychologist, to conduct the IEE.
However, Dr. York was unable to complete tB&, and in January 2012, Plaintiffs hired Dr.
Patricia Brockman to complete the evaluafion.

On April 23, 2012, OPSB received a signed cofithe IEE completed by Dr. Brockm&h.
OPSB reviewed the evaluationedgst the applicable agency criteria set forth in Bulletin 1508 and
notified Plaintiffs on May 7, 2012 that the IEE was not in compliance with the agency ctiteria.
OPSB invited Dr. Brockman to contact Detoisimms, OPSB Apprais&xternal Evaluation
Reviewer, to discuss the areas of alleged non-compliameither Plaintiffs nor Dr. Brockman
have contacted Ms. Simms regarding the alleged deficiencies in tHé (B January 31, 2013,
OPSB received a request frathaintiffs for reimbursement for the cost of the IBEIn February

28, 2013, OPSB notified Plaintiffs again that B& lobtained with public funds must meet the same

®1d. at 1 5; Rec. Doc. 25-1 at 1 5; Rec Doc. 1 at T 15.
"1d. at 1 6;see alsdRec. Doc. 19-4 at p. 3.

81d. at 7.

°Rec. Doc. 1 at 11 35, 36.

“Rec. Doc. 19-6 at 1 10.

Mid. at 7 11.

21d. at 7 12.

1Bd.

41d. at 1 40.



criteria used by the OPSB when it conducts aiuation, and the IEE submitted for review failed
to meet those criteri@ OPSB denied reimbursement for the IEE at iS&ue.

On April 30, 2013, Plaintiffs requested a duegass hearing in part to contest OPSB’s
denial of reimbursement for the IEEA preliminary hearing was conducted on June 18, 2013
before Administrative Law Judge Robert Aguiliize “ALJ”) of the Division of Administrative
Law.’® On August 14, 2013, the ALJ foundhtH|[rleimbursement is not a remedy available to the
parents under the IDEA because thiteria for the evaluation obitead by the parents was not the
same as the required Bulletin 1508 criteria used by the OPSB.”

B. ProceduralBackground

On October 7, 2013, Plaintiffs filed the Complaint in this matter, wherein they seek
injunctive relief in the form of reimbursementalf expenses related to obtaining and conducting
the IEE at issu&. OPSB filed the pending motion for summary judgment on July 31, 2G4

Plaintiffs submitted a memorandum in opposition on August 13, Z0Q®SB filed a reply on

%1d. at 7 15.

%¥1d. at 7 17.

"Rec. Doc. 11-1 at p. 8. The parties allude in the@fs to a 2012 administrative hearing before Judge Tameka
Johnson of the Louisiana Division of Administrative Law. However, the record for the 2012 hearing has not been
provided to the Court.

81d. at p. 210.

91d. at p. 202.

20 Rec. Doc. 1. Plaintiffs additionally seek a declaratory judgment.

2! Rec. Doc. 19.

2 Rec. Doc. 25.



August 19, 20143 Oral argument on this mofti was conducted on August 20, 264 Rlaintiffs
then filed a supplemental memorandum on August 25, Z00#SB submitted a supplemental
memorandum on September 1, 269@n September 15, 2014, Plaintiffs filed a respdhBmally,

on September 17, 2014, OPSB filed a sur-réply.

Il. Parties’ Arguments

A. OPSB’s Arguments in Support

OPSB argues that it is entitled to summary judgment on Plaintiffs’ IDEA claims because it
has established both procedural and substantive compliance with theéBiEst, OPSB argues
that it followed the procedural mandates of the IDEA and the regulations promulgated by the
Louisiana Board of Elementary and Secayd&ducation (“BESE”) in Bulletin 1508.
Specifically, OPSB argues that it granted Plésitirequest for the IEE within eight days of
receiving the request, informed Plaintiffs thag fIEE must meet agency criteria, and provided
appropriate notice of reasonable cost critgriaVith respect to subsitive compliance with the

IDEA, OPSB argues that “the ALJ affirmed thla¢ School Board did not deny reimbursement for

% Rec. Doc. 31.

# Rec. Doc. 32.

% Rec. Doc. 35.

% Rec. Doc. 36.

?’Rec. Doc. 41.

# Rec. Doc. 44.

2 Rec. Doc. 19-1 at p. 11 (citird. of Educ. v. Rowley¥58 U.S. 176 (1982)).
0d. atp. 12.

31d. at p. 14.



a compliant IEE — instead, the School Board dereedbursement for an evaluation which did not
meet Bulletin 1508 criteria®® OPSB avers that the decision of the ALJ must be accorded due
weight because he was trained to understangrthasions of the IDEAand “rendered a factually
and legally valid decision®® Additionally, OPSB contends that Plaintiffs bear the burden of
persuasion here because they are contesting OPSB’s reimbursement é&ecision.
B. Plaintiffs’ Arguments in Opposition

Plaintiffs first contend that OPSB bears thedaur of proof as to whether it is justified in
denying reimbursement to Plaintiffs for the IEEext, Plaintiffs argue tit this Court should give
the ALJ decision “little or no deference” becauseas based on the ALJ’s interpretation of federal
law, rather than an assessment of the facthisncase, and because it was rendered without an
evidentiary hearing’

Next, Plaintiffs contend requiring formalistic compliance with every requirement in Bulletin
1508 would impose an unnecessary burden on parents thabnsistent with their right to obtain
an IEE at public expenséAccording to Plaintiffs, replication of the Bulletin 1508 evaluation
process is not required for reevaluatidRlaintiffs argue that disputed facts exist with respect to

whether Bulletin 1508 is applicable to the IEBgess, and whether Plaintiffs’ IEE complied with

%2|d. at p. 16.

%1d. at p. 10.

% 1d. at pp. 10-11 (citin@ypress-Fairbanks118 F.3d at 247-48).

% Rec. Doc. 25 at p. 3 (distinguishiBfpaffer v. West546 U.S. 49, 62 (2005)).
%d. at p. 5.

¥1d.

®|d. at pp. 11-12.



Bulletin 1508’s relevant provisiori8. Plaintiffs allege that OPSB failed to provide them with
adequate written notice of the applicable Bulléfi®8 requirements, in violation of the IDEA.

Plaintiffs additionally argue that Defendanpolicy of requiring all parents, including
Plaintiffs, to “up-front” the costs of an independH£iE is contrary to the IDEA’s requirement that
such evaluations be at “public expen$eRequiring such up-front paymeaccording to Plaintiffs,
“makes the important right to an IEE unavailable to most parents in Orleans PaFkritiffs
additionally argue that imposing a $3,000 limit on the IEE is inconsistent with the right to an IEE
at public expens¥.
C. OPSB’s Arguments in Further Support

In response, OPSB argues that the IEEsue failed to comply with Bulletin 1508 in 31
specific ways, and that accordingly “the School Bldgas not denied reimbursement to the plaintiffs
for an IEE that meets agency criterfA.OPSB contends that it provided Plaintiffs with notice
regarding the agency criteria requirement. With respect to the $3,000 cap, OPSB avers that it
provided Plaintiffs with an opportunity to presesdsons for exceeding that financial limit, but that

Plaintiffs failed to do s> OPSB additionally argues that it did mugist that Plaintiffs pay all costs

¥d. at p. 17.

401d. at pp. 22-23.

“1d. at p. 18 (citing 34 C.F.R. § 300.502(b)(2)(i)—(ii)).
“21d. at p. 20.

“d. at p. 21.

* Rec. Doc. 31 at p. 6.

“|d. at p. 7.



up front? Finally, OPSB states that it “reviewddr. Brockman’s evaluation and notified the
plaintiffs of specific items of non-compliancerBalletin 1508, and [OPSB] waits for a revised IEE
to review.™’
D. Plaintiffs’ Arguments in Reply

Plaintiffs aver that it is contrary to theHa\ to require, as aondition of reimbursement,
that an IEE comply with elements of Bulletitb08 that are unrelated to the scope of their
disagreement with OPSB’s prior evaluatidhBlaintiffs contend that a rrexial issue of fact exists
with respect to which factors under Bulletin 1508 are relevant in assessing tHeS|iEifically,
according to Plaintiffs, OPSB contends thatghepose of the IEE was to determine whether S. B.
had a Specific Learning Disability (“SLD”), whillaintiffs state that the purpose was to address
his occupational therapy testing and social functiorfirfgjaintiffs reaver that requiring every
elementin Bulletin 1508 to be satisfied in an peledent IEE is onerous and impractical, and “rings
hollow under IDEA case law’” Finally, Plaintiffs argue that Bulletin 1508 applies to school
districts, but not to parents.

E. OPSB’s Arguments in Reply

OPSB contends first that it timely granted Ridis’ request for an IEE at public expense

%d.

471d. at p. 9.

8 Rec. Doc. 35 at p. 3.

“91d. at p. 5.

0|d. at pp. 5-6.

®11d. at p. 11 (citing-lorence County School District 4 v. Cart&10 U.S. 7 (1993)).

%2|d. at p. 13.



without requiring Plaintiffs to provide reasons foeir disagreement witBPSB’s prior evaluation
on S. B* OPSB contends that whether S. B. had a fipéearning disability is at issue because the
administrative record indicates that “[a]t tiv@e the IEE was conducted, [S. B.] was identified as
a student with Autism, the parsmilso suspected that he might also have a learning disatfility.”
Additionally, OPSB states that the IEE was proaadty the parents’ “request to assess his current
needs.” Finally, OPSB argues that the IEE yielded two exceptionalities: “Autism” and “Learning
Disabled.®® According to OPSB, Dr. Brockman wasligated by the IDEA to assess all areas of
suspected disability, including autism and specific learning disabflit@8SB additionally argues
that compliance with Bulletin 1508 is applicable to private and independent evaluators who are
“qualified examiners,” including those hired by parefits.
F. Plaintiffs’ Sur-Reply

Plaintiffs reaver that none of the 31 compta issues identified by OPSB are relevant to
a decision to deny a reimbursemefan IEE at public expensePlaintiffs make several additional

arguments with respect to a 2012 hearing, the réoomhich has not been provided to the CSurt.

% Rec. Doc. 36 at p. 2.

51d. at p. 3.

®d.

*1d. at p. 4.

57d. (citing 34 C.F.R. § 300.304(b)(4)).
8 |d. at pp. 5, 10.

* Rec. Doc. 41 at p. 1.

1d.



G. OPSB'’s Sur-Reply

OPSB reavers that Bulletin 1508’s criteria is applicable to private evaluations, and that “even
if an IEE at issue is considered a re-evaamgtBulletin 1508 (i.e., the applicable ‘agency criteria’)
requires that initial eligibility criteria be addressed for any additional exceptiorfality is
irrelevant, according to OPSB, whethell &R is considered a re-evaluatiGitOPSB makes several
additional arguments related to a 2012 hearing, the record of which has not been provided to this
Court®®

lll. Standard of Review

The standard of review that the Court must apply in considering a challenge to a hearing
officer’s decision under the IDEA differs from the summary judgment standard outliAedénson
v. Liberty Lobbyand Celotex Corp. v. Catretf Under the IDEA, “any party aggrieved by the
finding and decision made [by a hearing officer following an impartial due process hearing], shall
have the right to bring a civil action with respect to the complaint presented ... without regard to the
amount in controversy?® In any such action, the district court shall “(i) receive the records of the

administrative proceedings; (ii) hear additional evidence at the request of a party; and (iii) grant such

%1 Rec. Doc. 44 at p. 2.

®21d. at p. 3.

8 d.

54 Sylvie M. v. Bd. of Educ. Bfipping Springs Indep. Sch. Dis#8 F.Supp.2d 681, 694 (W.D. Tex.1999) aff'd,
214 F.3d 1351 (5th Cir. 2000) (citidgnderson v. Liberty Lobby#77 U.S. 242, 249 (1986Jelotex Corp. v. Catrett
477 U.S. 317, 322 (1986)).

5520 U.S.C. § 1415())(2)(A), (3).



relief as it determines appropriate based upon the preponderance of the eVidgadthdugh the
district court must accord ‘due weight’ to the hearing officer’s findings, the court must ultimately
reach an independent decision based on a preponderance of the eWid&heedistrict court’s
review of the hearing officer’s decision is “virtually de no¥®.”

Accordingly, even though it is termed “summary judgment,” the district court’s decision is
based on a preponderance of the evidence, so thereasf a disputed issue of material fact will
not necessarily defeat the motiin reaching its determination,darts must be careful to avoid
imposing their view of preferabéalucational methods upon the StatésThe role of the judiciary
is not to second-guess the decisions of school al§iar to substitute their plans for the education

of disabled students with the court™s.” Courts do not have thispecialized knowledge and

% See20 U.S.C. § 1415(i)(2)(B). With respect to thengimg motion, Plaintiffs have submitted additional
evidence including: the affidavit of an intern at the Advod@ewter (Rec. Doc. 24-1); the affidavit of Howard Knoff
(Rec. Doc. 24-2); the affidavit of Issac Soileau (Rec. Rdel); the deposition transcript of Dr. Rosalynne Dennis (Rec.
Doc. 24-2); deposition exhibits (Rec. Doc. 24-6); public régequest and response (Rec. Doc. 24-7); affidavits of
Plaintiffs (Rec. Docs. 24-8, 24-9; 41-2); and an OPSB evaluation of S.B. (Rec. Doc. 41-3). OPSB has also submitted
additional evidence including partial hearing transcrgated May 24, 2012 and April 24, 2012 before Administrative
Law Judge Tameka Johnson Moore (Recc$d9-3, 44-1); the affidavit of Dr. Steven Welsh (Rec. Doc. 31-1); and
results of an evaluation of S.B. (Rec. Doc. 41-4).

57Klein Indep. Sch. Dist. v. Hove690 F.3d 390, 394 (5th Cir. 2018%e also Teague Indep. Sch. Dist. v. Todd
L., 999 F.2d 127, 131 (5th Cir. 1993).

8 Klein Indep. Sch. Dist690 F.3d at 394 (quotir@ypress—Fairbanks Indep. Sch. Dist. v. MichaelE8 F.3d
245, 252 (5th Cir. 1997)).

8920 U.S.C §1415(i)(2)(C) se¢ Sylvie M. v. Bd. of Educ of Dripping Spring¢ Indep Sch Dist., 48 F.Supp.2d
681 69t (W.D. Tex.1999 aff'd, 214 F.3c 1351 (5th Cir. 2000) Gagliardc v. Arlington Cent Sch Dist., 48€ F.3c 105,
112 (2d Cir. 2007 (statin¢ tharthe court must engage in an independent review of the administrative record and make
a determination based on a preponderance of the evidaiedl)y. Mattituck—Cutchogue Sch. Dj€45 F.Supp. 501,
508 (E.D.N.Y. 1996) (holding that, in IDEA actions, summadgment “is not directed to discerning whether there are
disputed issues of fact, but rather whether the adminisregaord, together with any additional evidence, establishes
that there has been compliance with the IDEA’s processkthat the child’s educational needs have been appropriately
addressed.” ).

°Bd. of Educ. of Hendrick Hudson Ce8th. Dist., Westchester Cnty. v. Row#8 U.S. 176, 207 (1982).

M R.H. v. Piano Indep. Sch. Dis607 F.3d 1003, 1010 (5th Cir. 2010), citFFigur Bluff Indep. Sch. Dist. v.
Katherine M, 91 F.3d 689, 693 (5th Cir. 1996).

10



experience” necessary to resolve “persistent and difficult questions of educational f@iogg
courts lack this expertise, “the Court is cognizant that the close scrutiny warranted by de novo
review should be tempered by the realization that decisions made by those ‘in the trenches’ of
educational service should not be casually disregarded.”

The IDEA does not specify which party bears blurden of persuasion at the district court
level or at the administrative hearing level. However, in 200Schaffer v. Weasthe Supreme
Court held that the burden of persuasion ia@ministrative hearing under the IDEA lies with the
party seeking reliet: The Court explained that it saw no reasndepart from “the ordinary default
rule that plaintiffs bear the risif failing to prove their claims’ Schafferdid not address which
party should bear thburden of persuasion when a party aggrieved by the decision of the
administrative hearing officer challenges that deaisn district court. Since then, several circuit
courts have held that the party challengthg administrative decision bears the burden of
persuasion before the district court as to each claim challéhgesithe Supreme Court noted in
Schaffer “[t]he burdens of pleadingnd proof with regard to most facts have been and should be
assigned to the [party] who ... seekshange the present state of affaffsUnder the IDEA, it is

the party “aggrieved by the findings and decisiontra hearing officer that seeks to change the

2San Antonio Indep. Sch. Dist. v. Rodriguizl U.S. 1, 42 (1973).

 Jonathan G. By & Through Charlied&. v. Caddo Parish Sch. B875 F.Supp. 352, 359 (W.D.La.1994).

"4 Schaffer v. Weasb46 U.S. 49, 62 (2005).

S 1d. at 56 (citing 2 J. Strong, McCormick on Evidence § 337, at 412 (5th ed. 1999)).

¢ See Ridley Sch. Dist. v. M,B80 F.3d 260, 270 (3d Cir. 2012)W. v. Fresno Unified Sch. Dis626 F.3d
431, 438 (9th Cir. 2010Marshall Joint Sch. Dist. No. 2 v. C,[316 F.3d 632, 636 (7th Cir. 2010)istrict of Columbia
v. Doe 611 F.3d 888, 897 (D.C.Cir. 2010).

7546 U.S. at 56 (quoting McCormick on Evidence § 337, at 412).

11



present state of affairé‘Absent some reason to believe that Congress intended otherwise,” the
Court concludes that the burden of persuasion falls where it usually does, on the party seeking
relief.”® In this case, the burden of persuasigoriperly placed upon Plaiffs, because Plaintiffs
are challenging the decision of the ALJ.
[V. Analysis

The sole issue before the Court is whefPlaintiffs are entitled to reimbursement for the
IEE that they obtained. It is Plaintiffs’ positioratistrict compliance with Bulletin 1508 is onerous,
impractical, and inconsistent with theight to obtain an IEE at public experf$®PSB contends
that it did not deny reimbursement for a compll&ft; rather, it argues that it denied reimbursement
for an evaluation which did not meet the required crifrasurvey of case law indicates that this
issue appears to be a matter of first impression in the Fifth Circuit.
A. Independent Education Evaluations under the IDEA

One purpose of the IDEA is “to ensure that all children with disabilities have available to
them a free appropriate public education (“FAPE”) that emphasizes special education and related

services designed to meet their unique ne&dslie FAPE required by the IDEA “need not be the

8 See20 U.S.C. § 1415(i)(2)(A).

9 See Schaffeb46 U.S. at 57-5%ee also Adam J. v. Keller Indep. Sch. DB28 F.3d 804, 808 (5th Cir.
2003);Cypress Fairbanks Indep. Sch. Dist. v. Michael F. by Barrd B8 F.3d 245, 252 (5th Cir. 1997) (“[A] party
attacking the appropriateness of an IEP established by ahheedtional agency bears the burden of showing why the
IEP and the resulting placement were inappropriate under the IDEA.”).

820 U.S.C.A. § 1415(i)(2) (“Any party aggrieved by the findings and decision” made in the administrative
proceeding “shall have the right to bring a civil action” in state or federal court.).

8 Rec. Doc. 25 at p. 9.
82 Rec. Doc. 19-1 at p. 16.

8320 U.S.C. § 1400(dkee also Bd. of Educ. of the Hendrickddon Cent. Sch. Dist., Westchester Cnty. v.
Rowley 458 U.S. 176, 188—89 (1982).

12



best possible one, nor one that will maximizedhid’s educational potential; rather, it need only
be an education that is specifically designedé¢et the child’s unique needs, supported by services
that will permit him ‘to benefit’ from the instructiod®To achieve FAPE, school districts must
implement an Individualized Education Plan (“IER%¥hich is “a written statement prepared at a
meeting attended by a qualified representative of the school district, a teacher, the child’s parents
or guardians, and when appropriate, the child him&el&h IEP need not “maximize the child’s
educational potential”; it “guarantees only a basic floor of opportunity for every disabled child,
consisting of specialized instruction and related services which are individually designed to provide
educational benefit?® The IEP process is a collaborative effort, and the student’s parents are
guaranteed procedural safeguards to ensure their involvement in the creation and implementation
of their child’s IEP¥

Parents of children with exceptionalities haveght to evaluation at public expense” under
certain circumstancé8. Specifically, if a parent “disagrees with an evaluation obtained by the
public agency,” he or she mdrequest[ | an independent educational evaluation at public

expense® The IEE is “an assessment conducted by a qualified examiner who is not employed

8 Cypress Fairbanks Indep. Sch. Dist. v. Michael F. by Baryyl B8 F.3d 245, 247-48 (5th Cir. 1997)
(citing Rowley 458 U.S. 176, 188-89 (1982)).

8 Michael F, 118 F.3d at 247.

8 |d. at 247-48 (internal quotation marks omitted); see Rtsoley 458 U.S. 176, 203-04 (1982).

87 Estate of Lance v. Lewisville Indep. Sch. Dig43 F.3d 982, 989 (5th Cir. 2014) (citing 20 U.S.C. 8§
1400(d)(1)(B) (“The purposes of this chapter are ... to ertbatéhe rights of children with disabilities and parents of
such children are protected.”), 1414(c)(3), 1415(a))).

8 34 CFR § 300.502(bBchaffer v. Weasb46 U.S. 49, 60 (2005).

#d.

13



by the public agency responsible foe trducation of the child in questiotl.Once the school board
receives arequestfor an IEE, it must either initadee process hearingdimow that its evaluation
is appropriate, or “ensure that an [IEE] psovided at public expense, unless the agency
demonstrates in a hearing under § 300.507 thahlkeiation obtained by éparent did not meet
agency criteria®® Additionally, “the criteria under which the evaluation is obtainedhust be the
sameas the criteria that the public agency uses when it initiates an evaluatiéh A.public
agency is not obligated to reimburse parents of the cost of a privately-obtained IEE unless the
evaluation satisfies the above requireméhts.
B. Compliance with agency criteria

Plaintiffs have failed to demonstrate by a preponderance of the evidence that they are entitled
to reimbursement for the IEE that they obtainksi stated above, an IEE at public expense must
conform to the same criteria that the agency uses when it initiates an evattidfloen OPSB
initiates an evaluation, it uses the criteria prayatéd by the Louisiana Board of Elementary and
Secondary Education (“BESE”) in Bulletin 1588Bulletin 1508 states that: “[tlhe Criteria for
Eligibility describes the minimal data that mue& obtained in order to determine whether the

student has an exceptionality and inéd of special education servic&s&ccordingly, under the

%34 C.F.R. § 300.502(a)(3)()).

%34 C.F.R. § 300.502(b)(2)(i) and (ii).

9234 C.F.R. § 300.502(e) (emphasis added).

% See P.R. v. Woodmore Local Sch. Dist., 256 Fed.Afaix 754 (6th Cir. 2007).
%34 C.F.R. § 300.502(b)(2)(i) and (ii).

% Rec. Doc. 19-1 at pp. 15-16.

% |A. ADMIN. CODE tit. 28, pt. Cl, Bulletin 1508, § 101(B).

14



IDEA, an IEE obtained at public expense in @rdeans Parish School 8¥rict, including the IEE
obtained by Plaintiffs, is subject to evaluation under Bulletin £508.

The parties agree that the IEE obtained ajriffs does not meet Bulletin 1508 criteffa.
The disagreement in this matter stems from the scope of compliance that is a necessary prerequisite
for reimbursement. After receiving and reviewitige IEE, OPSB notified Plaintiffs that 31
“components” of the IEE do not meet Bulletin 1508 critétiEhose “components” are grouped into
the following four categories: (1) Missing initaluation components; (2) Student does not meet
eligibility for Specific Learning Disability; (3) Studédoes not meet eligibility for physical therapy;
and (4) Noncompliant Occupational therapy assessifédDPSB indicated no additional areas of
non-compliance, even though Bulletin 1508 includes other areas of eval¥ation.

1. “Missing initial evaluation components”

As stated above, the criteria under which B ht public expense is obtained must be the
same as the criteria that the public agency uses when it initiates an evdfi&@ie8B uses the
criteria set forth in Bulletin 1508 when it initigt@an evaluation. As indicated in OPSB’s May 7,

2012 letter to Plaintiffs, the IEE at issue daes meet Bulletin 1508 criteria with respect to 12

9 See34 C.F.R. § 300.502(e) (emphasis added).

% Rec. Doc. 19-1 at p. 14; Rec. Doc. 11-1 at p. 201.
% Rec. Doc. 11-1 at p. 128¢e alsRec. Doc. 41-1.
101d, at pp. 122-125.

101 For example, Bulletin 1508 includesmmong others, criteria for evaluating traumatic brain injury, deaf-
blindness, and developmental delays.

19234 C.F.R. § 300.502(e) (emphasis added).

15



initial evaluaton component¥® Accordingly, the IEE does not comply with agency criteria, as
required in order for an IEE to qualify as one at public expense.

2. “Student does not meet eligibility for Specific Learning Disability”

Plaintiffs represent that the IEE was notaobéd to test for a specific learning disability,
and therefore that it need not comply withllBtin 1508’s criteria for evaluating specific learning
disabilities!®* The Court finds this argument unavailing for two reasons. First, Plaintiffs argue that
Bulletin 1508 compliance should not be required faeations that are not related to the scope of
their disagreement with OPSB’s prior evaluatidfigiowever, in order for an IEE to be obtained
at public expense, the parents must “disagreiifijan evaluation obtained by the public agen€§.”
Although failure to provide notice of disagreememobr to obtaining the IEE does not discharge the
public agency from its obligation of reimbursement, it appears well settled that an IEE at public
expense is available only where the parents disagfreeme point, with the district’s evaluati§h.

Here, Plaintiffs appear to admit that they didaieagree with OPSB’s prior evaluations of S.B. for

specific learning disabilities. Still, Plaintiffs seekmbursement for the entire IEE, which includes

13 Rec. Doc. 24-6 at pp. 55-56.
1%4SeeRec. Doc. 35 at p. 3; Rec. Doc. 24-8 at p. 2.
1% Rec. Doc. 35 at p. 3.

1% 5ee34 C.F.R. § 300.502(b)(1) (stating that if a patdigagrees with an evaluation obtained by the public
agency,” it can “request[ ] an independedticational evaluation at public expens&ghaffer v. Weasb46 U.S. 49,
60 (2005) (stating that a parent may request an IEE at public expérsedisagree with an evaluation provided by
the schodl

W7 See, e.gP.R. v. Woodmore Local Sch. Dig256 Fed.Appx. 751, 755 (6th Cir. 2007) (unpublished);
Board of Educ. of Murphysboro Community Unit School Dist. No. 186 v. State of |ladis3d 1162, 1169 (7th
Cir. 1994) (“parents can initiate an evaluation before notf@ school district that they disagree with the district’s
evaluation.”) (citingHudson v. Wilson828 F.2d 1059, 1065 (4th Cir. 1987)).
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evaluations for specific learning disabiliti®&As the Court has already stated, a public agency is

not obligated to reimburse parents for the afsany and all privately-obtained evaluatidfts.
Without any guiding authority, th@ourt will not accept Plaintiffghvitation to expand the law by
finding that assessments obtained beyond the scope of an IEE may still be considered “at public
expense.”

Notwithstanding Plaintiff’'s arguments to the a@my, the record indicates that the Plaintiffs
stated in their initial request for an IEE that tjpduant to the laws that govern special education,
[S.B.] is entitled to receive@mprehensivéEE at public expense The record indicates that at
the time of the IEE, Plaintiffs suspected that S.B. might have a learning disorder, and that Dr.
Brockman evaluated S.B. for learning disabilitié&€ven if, based on this evidence, the assessments
are considered within the scope of the IEEimRIffs still are not entitled to reimbursement because
they do not satisfy the criteria set forth in Bulletin 1508. OPSB indicated seven specific areas in
which the IEE does not comply with the requirenséat evaluations of specific learning disabilities
set forth in Bulletin 1508'? Accordingly, the Court cannot find that the evaluation complies with

the required agency criteria with respect to testing for specific learning disabilities.

%8 SeeRec. Doc. 11-1 at p. 113 (diagnosBg@. with three learning disabilities).

19 See P.R. v. Woodmore Local Sch. Dist., 256 Fed.Ajdx 754 (6th Cir. 2007).

110 Rec. Doc. 11-1 at p. 68 (emphasis added).

11 SeeRec. Doc. 11-1 at p. 62 (“At the time the IEEswmnducted, [S.B.] was identified as a student with
Autism, although the Panés suspected that he might also have a learning disability..dt p. 113 (diagnosing S.B.
with three learning disabilitiespee alsdRec. Doc. 19-3 at pp. 200-01.

112 Rec. Doc. 24-6 at pp. 56-57.
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3. “Student does not meetligibility for physical therapy” and “Noncompliant
Occupational therapy assessment”

According to Plaintiffs, the IEE was obtained to determine “S.B.’s Occupational Therapy
testing and recommendations, his social functioning and lack of evaluation in this area, and the
recommendations for his progradi®In the May 7, 2012 letter, OPSBdicated six specific areas
in which the IEE does not comply with the ragunents for occupational therapy assessments, as
well as six areas in which the IEE does not clynwath the requirements for physical therapy
evaluations!* Again, 34 C.F.R. § 300.502(b) requires thaiEE obtained at public expense meet
agency criteria’® The Court finds that the IEE at issue does not comply with the Bulletin 1508
criteria for occupational therapy and physical therapy evaluations.

A public agency is not obligated to reimbursegpés of the cost of a privately-obtained IEE
unless the evaluation satisfies the requirements set forth in 34 C.F.R. § 300:50{b)IEE
obtained by Plaintiffs does not satisfy those reauénets; namely, it does not meet the criteria set
forth in Bulletin 1508 for the types of evaluatiotist were obtained. Contrary to Plaintiffs’
assertions, the record does not indicate that Ofe§&ired Plaintiffs to replicate every provision
of Bulletin 1508; rather, it appears that OP@Buired compliance only with respect to specific
areas that were actually addressed or tested I Accordingly, Plaintiff’s insistence that OPSB

required the IEE to “fully replicate or supplant the procedures in Bulletin 13@8inconsistent

1 Rec. Doc. 35 at p. 6.

14 Rec. doc. 25-6 at pp. 57-58.

11£ 34 C.F.R. § 300.502(b)(2)(i) and (ii).

116 See P.R. v. Woodmore Local Sch. Dist., 256 Fed.Ajdx 754 (6th Cir. 2007).

7Rec. Doc. 35 at p. 2.
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with the record.

In support of their argument threimbursemelis appropriate, Plaintiffs rely heavily on
A.S exrel. S v. Norwalk Bd. of Educ, a non-bindin¢ decisior where the District Court for the
District of Connecticut affirmed a hearing a#ir’s decision requiring a School Board to reimburse
parents for the cost of an IEE obtained at public expehse.that case, the hearing officer
determined that (1) the Board’s evaluation of the student was not appropriate because it did not
assess her progress toward the goals and objectives of her IEP, as required under 34 CFR §
300.532(b); (2) the fact that the evaluation was coredlafter the parties requested a due process
hearing did not alleviate the Board’s duty; andtli@ evaluator was entitled to rely on “information
already in the possession of the Board” to complete the IEE because “[tlhe plain language of the
applicable regulations requires only that a parent’s expert meet the same criteria that the Board used
when initiating its evaluation, not that thepert employ a methodology approved by the Boatd.”
These facts are easily distinguishable from the present case, where the ALJ found that Plaintiffs
were not entitled to reimbursement specifically sokly because their IEE did not meet the same
criteria that OPSB uses when initiating its evaluatighs.

As stated above, a public agency is not @tég to reimburse parents of the cost of a
privately-obtained IEE if “the agency demoiséss in a hearing under 8 300.507 that the evaluation

obtained by the parent did not meet agency critéfi&[T]he criteria under which the evaluation

H8A S, exrel. S. v. Norwalk Bd. of EQUIS3 F.Supp.2d 534 (D. Conn. 2002).

M9A S, exrel. S. v. Norwalk Bd. of EQUI83 F.Supp.2d 534, 551 (D. Conn. 2002).
120Rec. Doc. 11-1 at pp. 201-02.

12134 C.F.R. § 300.502(b)(2)(i) and (ii).
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is obtained . . must be the samas the criteria that the public agency uses when it initiates an
evaluation . . **OPSB has demonstrated that Plaintiffs are not entitled to reimbursement because
the IEE atissuedoesnotcomply with Bulletin 1508 criteria with respetd the four areas of testing
listed above?® Accordingly, the IEE obtained by Plgiifis does not qualify as one obtained at
public expense, and the remedy of reimbursement is not avafable.
C. Notice of agency criteria

Plaintiffs additionally argue that summangdpgment is inappropriate because OPSB failed
to provide them with “adequate written notice of the Applicable [sic] Bulletin 1508 requirenf@nts.”
The record indicates that when OPSB grantech®ffs’ request for an IEE at public expense, it
stated that the assessment must follow the requirements outlined in Bulletin 1508 and provided a
link to an online version of the documéfftAdditionally, when OPSB rified Plaintiffs that the
IEE was not compliant with Bulletin 1508, it invit&a. Brockman to contache OPSB Appraisal
External Evaluation Reviewer regarding the areas of non-complfi#fideere is no evidence in the
record that such contact was made. Consideringthattiffs cite no legal authority suggesting that
the IDEA requires public agencies to provide pa&nth any additional or different form of notice,
such as a checklist, the Court concludes that CfP&Bions complied with the regulations set forth

by the IDEA.

12234 C.F.R. § 300.502(e) (emphasis added).

12 Rec. Doc. 11-1 at p. 20%ee alsdrec. Doc. 11-1 at p. 62; pp. 97-98.
12434 C.F.R. § 300.502(¢).

1% Rec. Doc. 35 at p. 2.

126 SeeRec. Doc. 11-1 at p. 69.

1271d. at pp. 122-125.
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D. Whether OPSB Waived its Right to Object to Reimbursement

Plaintiffs contend that by failing to requestiue process hearing following their requests
for an IEE at public expense, and again follogviheir requests for reimbursement, OPSB waived
its right to object to reimbursing Plaintiffs for the cost of the {¥Eowever, as stated above, a
public agency is not obligated to reimburse parehthe cost of a privately-obtained IEE unless
the evaluation satisfies certain requirements, including compliance with agency criteria.
Accordingly, the Court finds Plaintiffs’ argumenattOPSB has somehow waived its right to object

to reimbursing Plaintiffs lacks merit.
V. Conclusion

The Court is aware that it does not have the “specialized knowledge and experience”
necessary to resolve “persistent and difficult questions of educational pdtidydwever, based
on the administrative record and the iiddal evidence submitted by the partig® Court cannot
conclude by a preponderance of the evidence that Plaintiffs are entitled to the relief that th€y seek.
The Court concludes, therefore, that Plaintiffs are not entitled to reimbursement for the IEE that
they obtained, because it does not qualify as one obtained at public expense. Because this issue is
dispositive, the Court need not examine Plaintiffs’ remaining arguments regarding financial
expenseé3’ The Court notes, however, that OPSB espnted in its briefings and during oral

argument that it was willing to work with Plaifisi to ensure that thIEE conformed to the

128 Rec. Doc. 25 at pp. 23—-24.

129 San Antonio Indep. Sch. Dist. v. RodriguZl U.S. 1, 42 (1973).

130See20 U.S.C. § 1415(i)(2)(B).

131 plaintiffs additionally devott significan portions of their brief to the expense of the evaluation that they
obtainec anc their objection: to paying thal cos “up-front.” Becaus the Court has determined that Plaintiffs are not

entitlec to reimbursemeil for the IEE af issue the Court neecnot react the policy concern outlinec by Plaintiffs with
respect to cost.
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requirements of Bulletin 1508, and that under those circumstances at least partial reimbursement
may be possibl&?

Accordingly,

IT IS HEREBY ORDERED that OPSB'’s “Motion for Summary Judgmeért’is
GRANTED.

NEW ORLEANS, LOUISIANA , this_20th day of January, 2015

NANNETTEJOLIVETTE BROWN
UNITED STATES DISTRICT JUDGE

1%2Rec. Doc. 31 at p. 9.

133 Rec. Doc. 19.

22



