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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DAX J. BERGERON * CIVIL ACTION
VERSUS * No. 13-6128
RELIASTAR LIFE INSUR ANCE COMPANY * SECTION “L” (4)

ORDER & REASONS

Before the Court is Plaintiff Dax Bgeron’s Motion for Judgment Based on the
Administrative Record (Rec. Doc. 22) andf@®lant ReliaStar Life Insurance Company’s
Motion for Judgment Based on the AdministratRecord (Rec. Doc. 24). The Court has
reviewed the parties’ briefsxd the applicable law and nogsues this Order & Reasons.

l. PROCEDURAL BACKGROUND

Plaintiff Dax Bergeron began working apcess technician for Lyon Copolmeyer, a
rubber manufacturing company, on October 3, 20{Bergeron_563) The job was physically
demanding and required Bergeron to lift objects weighing anywhere fnmntgdo eighty-five
pounds. (Bergeron_185). The position also requBegeron to maintain the ability to lift and
carry up to ninety pounds; to clbadders; to carry material weveral flights of stairs; to
perform scaffolding; to stand and walk for longipds of time; to handleontrol valves up to a
hundred pounds; and to hang and rig chdis ta come-a-longs. (Bergeron_403).

Plaintiff alleges he became disabled dgrthe course of his employment and seeks

permanent disability benefits under this empits/group disability policy. His claim has been

! Bergeron’s Affidavit, Bergeron_184, states that Bergeron started working on OctoB6123,The Short Term
disability Form, Bergeron_563, indicates a start date of October 3, 2014. The Court will rely on the Short Term
disability Form and afford Bergeron an additional twenty working-days.

2 When referencing the Administrative Record, Rec. D8¢the Court will use the provided Bates Stamps. These
Bates Stamps are located in the bottom, right corner of every page and are numbered BetgBegefih 596.
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administratively denied, and he brings this suit under ERISA seeking relief from the
administrative denial.
Il. FINDINGS OF FACT

Lyon Copolymer, Bergeron’s employer, provides Group Long Term disability insurance
to its employees through an insurance polisuned by Defendant ReliaStar Insurance Company
(“ReliaStar”). Bergeron’s plan fdrong Term disability benefits states:

[to] qualify for benefits, all of ta following conditions must be met:

You must-

e Dbe insured on the date you becodisabled and the condition causing
your disability is not esluded from coverage.

e Be insured on the date the benefit waiting period begins.

e Send written notice of theisability as describenh the Claim Procedures
Section.

e be receiving regular angbpropriate care and treatment.
(Bergeron_420).
The plan defines “disability, disabled” as
ReliaStar Life’'s determination that a chamggour functional capacity to work due to
accidental injury or sickness has caused the following:

e During the benefit waiting period and tfalowing 24 months, your inability to
perform the essential duties of youguéar occupation ands a result you are
unable to earn more than 80%yafur indexed monthly earnings.

e After 24 months of benefityour inability to perfornthe essential duties of any
gainful occupation, and agesult you are unable to eamore than 60% of your
indexed basic monthly earnings.

(Bergeron_431).
The plan provides the following preisting condition exclusn for Long Term
disability benefits: “ReliaStar [ ] will not pay Mhly Income benefits your disability is due to

a pre-existing condition, and you bee® disabled during the first X2onths your Insurance is in

effect.” (Bergeron_423). A pre-existing condition is defined as



A sickness or accidental injury for weh, during the 3 months immediately

before the effective date of your insuramcencreased amount of insurance, you did one

or more of these:

e Received medical treatment, care, services or advice.

e Took prescribed drugs or had medications prescribed.

e Experienced related or resulting symptaonsaggravations which would be a
reasonable cause for an ordinarily prudegrson to seek diagnosis, care or
treatment from a doctor oehlth care disability.

(Bergeron_433). The plan defsthe “period of disability:”

[A] new period of disability bgins if the new disability ults from a cause or causes

unrelated to that of any previous iy, separated by active work with the

Policyholder. All periods of disability whithave the same cause are considered one

period of disability.

(Bergeron_433). “Active worlgctively at work” occurs if

The employee is physically present at hisi@r customary place of employment with the

intent and ability of working the schedulbdurs and doing the normal duties of his or

her job on that day.
(Bergeron_431).

Bergeron began his employment with Ly@apolymer in October of 2011 and became
eligible for disability coerage under the group policy on November 2, 2011. He stopped
working eight days later, on November 10, 20ad applied for Short Term disability benefits,
listing “abdominal pain” as the cause of his 8ifity. (Bergeron_563). As part of Bergeron’s
claim submission, Dr. Dhaval Adhvaryu, M.D. nepleted the Attending Physician’s Statement
of Impairment and Function and noted “abdompeih” as the only subjective symptom and the
primary diagnosis. (Bergeron_572).

Bergeron indicated on his Short Term disapitlaim that he had experienced abdominal
pain before. (Bergeron_569). He noted atAdhvaryu had treated him in approximately
July 2011. (Bergeron_569). Indeed, Dr. Adiywainitially saw Bergeron on June 24, 2011 after

Dr. Joseph Nesheiwat referred Bergeron toAdihvaryu. (Bergeron_372). On that occasion,



Bergeron presented to Dr. Adhvaryu with right abdominal paithe primary reason for the
consultation. (Bergeron_372). Bergeron noted he had experienced abdominal pain for three
months with nausea and altelingtconstipation and diarrhe@Bergeron_372). Dr. Adhvaryu’s
notes from the physical examination indicatat tBergeron was aleryiented and had normal
memory function. (Bergeron_373).

On August 2, 2011, Bergeron underwent a high-resolution esophageal motility study.
(Bergeron 300). On August 9, 2011, Diane Danst certified family nurse practitioner, saw
and evaluated Bergeron. Dunston noted that Beng&vas last here in 2005 for abdominal pain
with a negative work up at that time.” (Beron_271). She went on to say that “[tjoday he
reports recurrent right upper quadrant paimch is being followed by Dr. Adhvaryu.”
(Bergeron_271). Bergeron also complainetiatternating bowel habits between diarrhea and
constipation.” (Bergeron_271). Dunst@tommended that Bergeron schedule an
esophagogastroduodenoscopy and continubléx@&im recommended by Dr. Adhvaryu.
(Bergeron_272). Dunston also prescribed Bldior the abdominal pain. (Bergeron_272).

Dr. Nesheiwat saw Bergeron on August, 15,128td noted that the visit was a “follow
up” and that the “RUQ [right upper quadrapdin is really bad.” (Bergeron_344). Dr.
Nesheiwat noted that Bergeron suffered frotigtee but no memory loss and demonstrated a
normal gait. (Bergeron_344-45). Dr. Nesheiveatommended that Bergeron complete his RUQ
pain evaluation and resume TNF therapy dafierRUQ is sorted out. (Bergeron 346).

Bergeron had a contrast CT scan ofgdhidomen and pelvis on November 10, 2011, the
day he stopped working. (Bergeron_519). $bten revealed no acutdlammatory changes
within the abdomen but found a small, 1 cm enhancing lesion at the dome of the liver and the

gallbladder to be contracted. (Bergeron_519).



As noted earlier, Bergeron visit&d. Adhvaryu again on November 15, 2011.
(Bergeron_368). After noting that Bergerortlexperienced RUQ pain since April 2011, Dr.
Adhvaryu recorded that Bergersuffered from back pain, baskiffness, and joint pain.
(Bergeron_368-69). Dr. Adhvaryusal noted that Bergeron did not suffer from fatigue or joint
swelling; showed no limitation of joint movement, confusion, or memory loss; and his gait and
eyes were normal. (Bergeron_369).

Dr. Adhvaryu completed Bergeron’s AttendiRgysician’s Statement of Impairment and
Function on December 9, 2011. (Bergeron_574).Adhvaryu failed to complete the section
detailing the extent of Bergeron’s disatyiland whether or not Bergeron could work.
(Bergeron_572-74). Dr. Adhwau also indicated that Bezgon’s November 15, 2011 visit
signified his first visit, but DrAdhvaryu’s records indicate otherwisas already outlined in this
this section. Dr. Adhvaryu saw Bergeragain on November 29, 2011 for a checkup and
indicated that Bergeron was suffering from Rallominal pain and diarrhea. (Bergeron_367).
Dr. Adhvaryu noted that Bergereovas having no difficulty walkingr sitting and also concluded
that he was “[n]ot sure what [wasdusing his pain."(Bergeron_367).

Bergeron saw Dr. Joseph Nesheiwat on December 2, 2011, and Dr. Nesheiwat recorded
Bergeron’s chief complaint was “right sigain/lymph nodes swollen under left arm/b/a’s
dizziness.” (Bergeron_338). DXeshewiat also noted thaergeron was “alert, oriented,
cooperative [with] affect normal” and presemtgith a normal gait. (Bergeron_339). Dr.
Neshewiat concluded that he was “at a lossvoait causes Dax’s pain.” (Bergeron_339).

Dr. Andrew Nelson, a gaseaterologist, recoetl in a letter dated December 13, 2011
that Bergeron had “c[o]me in to the office over the last few months to be evaluated for

abdominal pain. The patient had been compigiof recurrent rightipper quadrant abdominal



pain and [is] being followed by his surgeon (Bdhvaryu).” (Bergesn_270). Dr. Nelson also
noted that Bergeron “had an extensive wapkdone including gastriegmptying study, tweny-
four hour pH probe, and an empiric trial obfon pump inhibitor.” (Bergeron_270). Dr. Nelson
had ordered an upper endoscopy “which reveatedignificant diseas” (Bergeron_270).
Bergeron went to Dr. Nelson on December 5, 2011 wothplaints of pain in his right side.
(Bergeron_270). Dr. Nelson concluded his leltigsaying that he edd not think of any
explanation for Bergeron’s symptoms anféreed him to Tulane for a second opinion.
(Bergeron_270).

Bergeron saw Dr. Michael Green, M.D., on December 19, 2011 for an upper respiratory
infection. (Bergeron_252). Bergeron also ctamed of fatigue. (Brgeron_253). Dr. Green
referred Bergeron to a neurologist.

On January 10, 2012, Dr. Joseph Buell, M.DJualane University Hospital and Clinic,
saw and evaluated Bergeron.e(Beron_474). Dr. Buell notedathBergeron had been out of
work for several months due to abdomipain. (Bergeron_474). Dr. Buell reviewed
Bergeron’s CT scan and MRI andncluded that he had a “hypascular mass in the posterior
aspect of his liver on CR scan as well ay ftypical mass on MRI.” (Bergeron_474). Dr.
Buell found this to be “consistent with aaema and concerning for his abdominal pain.”
(Bergeron_474). Bergeron relayed to Dr. Bueditthe was fatigued and felt poorly due to his
abdominal pain but denied any nausea, vamjtdiarrhea, or musculoskeletal issues.
(Bergeron_474). Dr. Buell concluded thatr@eron suffered from aght, posterior lesion
consistent with hepatocellular adenoma andttiatesion was likely #hcause of Bergeron’s

abdominal pain. (Bergeron_475).



Dr. Buell performed a procedurer@move the liver mass on January 26, 2012.
(Bergeron_477). Dr. Buell submitted an Attending Physician’s Statement of Impairment and
Function on January 31, 2012. (Bexe 505). In the section entitléExtent of Disability,”

Dr. Buell recorded that Bergeron was not totallyathled and anticipated@lease to Bergeron’s
occupation. (Bergeron_506). Dr. Buell also ndteat he anticipated a “release to a less
physically and/or emotionally demanding opation” three to six weeks post-operation.
(Bergeron_506). Following the procedure, DreBalso prepared @linic Progress note on
February 7, 2012 and relayed that post-ap@neBergeron’s “deep abdominal pain [was]
completely resolved.” (Bergeron_498). Dr. Buweent on to note that he believed Bergeron was
“improving greatly” and found that he had “madeajfrstrides in last week since discharge.”
(Bergeron_498).

Bergeron visited Dr. Buell on March 13, 2012 and again complained of RUQ pain.
(Bergeron_317). Bergeron relayed that he ¢azhsional headaches and tremors and suffered
from shortness of breath. (Bergeron_317). Dr. Buell recorde®éngeron “appear[ed] well
though depressed.” (Bergeron_317). In the sraif his notes entitled “assessment and plan,”
Dr. Buell noted that Bergeron appeared to havenic abdominal pain #t was of “uncertain
etiology.” (Bergeron_317). Dr. Buell not#uat an outside physan had conducted a HIDA
scan, which returned negative. (Bergeron_3Dft).Buell discussed performing a laparoscopic
cholectsystectomy. Dr. Buell recedthat “[tlhis may or may ndite associated with his current
disease process, however, going down the roalldwrainal pain and ‘inability to work,” even
though he appears fit, | believe is ass@datith his depressn.” (Bergeron_317).

Approximately two weeks later, on M&r@9, 2012, Bergeron visited the emergency

room at Baton Rouge General Medical Ceaigal complained of RUQ abdominal pain.



(Bergeron_311). Dr. David MalloWD, examined Bergeron and maokthat his eyes appeared
normal and exhibited no motor deficit. (Beron_312). Dr. Mallon itluded in his progress
notes that Bergeron had an EGD (Esophagogdistdenoscopy, a test to examine the lining of
the esophagus, stomach, and first part of the small intestine) performed the prior day that was
negative. Dr. Mallon noted that he had spoks&th Dr. Nelson and urged Bergeron to follow up
with Dr. Buell. (Bergeron_312). Dr. Mallorsted abdominal pain as Bergeron’s primary
diagnosis. (Bergeron_313). On May 2, 2012,g@eon underwent a procedure to have his
gallbladder removed (laparoscopttolectsystectomy). (Bergeron 5%). ReliaStar continued
to pay Bergeron’s Short Term disability bétseuntil the coverage reached its maximum
duration on May 11, 2012. (Bergeron_443). Beon then filed a claim for Long Term
disability benefits based onshabdominal pain. ReliaStarkaowledged receipt of Bergeron’s
Long Term disability claim ira letter dated May 11, 2012.

Bergeron visited Dr. Michael Green, M.D., on May 14, 2012 with complaints of
“generalized abdominal pain”dated in the RUQ with associated symptoms of diarrhea,
nausea, and problems with urinary retenti(@ergeron_249). Bergeron also complained of
fatigue. (Bergeron_250). Dr. Green noted thagBeon’s eyes were noial; he presented with
a normal gait; and he was alert and orient@ergeron_250). Dr. Green concluded that
Bergeron had generalized abdominahpgBergeron_251).

Dr. Green referred Bergeron to Dr. Datdstings, a M.D. urologist, on May 17, 2012.
(Bergeron_260). Bergeron presented to Dr. Hgstimith a chief complaint of slow stream
urination and a painful testicle and relayedtthe had experienced the slow stream for
approximately a year. (Bergeron_260). Drstitags noted Bergeron did not complain of

blurred vision, pain in the eyesr double vision. (Bergeron_261)Bergeron relayed that he



had not experienced tremors, numdsigngling, or dizzy spells arappeared alert and oriented.
(Bergeron_261). Bergeron indicated that heertht suffer arthritis, ba or joint pain.
(Bergerno_261). Dr. Hastings recordbdt Bergeron’s gait appeared norm@ergeron_261).

On June 22, 2012, ReliaStar informed Bergeron via letter that Relia& denying his
Long Term disability claim because Bergeron’srokd disability of abdminal pain fell within
the pre-existing condition exclusion. (Berger234-235). Under Bergar's plan, he became
eligible for Long Term disabilitypenefits when his Short Term disability benefits lapsed, which
was a maximum of 180 days after receipbehefits commenced. (Bergeron_416). Bergeron’s
Short Term disability plan did not include aepexisting existing exclusion condition, but it was
applicable to his Long Term disability claimSgeBergeron_503-504; 423).

In the letter denying Long Term disabilibenefits, ReliaStar explained its position by
noting that Bergeron’s effective date of coage was 11/2/2011 (one month after employment
commenced), so the appropriate look-bpekod extended from 8/2/2011 until 11/2/2011.
(Bergeron_235). ReliaStar noted thatdgn had seen Diana Diston, CFNP, at
gastroenterology associates on August 9, 20tet afreferral from Dr. Adhvaryu for RUQ
abdominal pain. (Bergeron_235). ReliaStar alsted that Bergron saw Dr. Adhvaryu on June
24, 2011 for treatment of abdominal complaimgginning three monthsior. (Bergeron_235).
Finally, ReliaStar stated that Dr. Nesheiwatv Bergeron on August 15, 2011 for severe right
upper quadrant pain. (Bergeron_235). Relia&acluded that since Bergeron “received
medical treatment, care, service or advare] took prescribed drugs during the look-back
period” for his claimed impairment of abdamai pain, he was not eligible for Long Term

disability benefits. (Begyeron_235).



Bergeron appealed ReliaStar’s denial af lbong Term disability benefits on December
19, 2012. (Bergeron_182-83). Bergeron’s appeal indiadetter from his attorney, an affidavit
prepared by Bergeron, and medieatords from Dr. April Erwin, MD. In his letter, Bergeron’s
attorney argued that Bergeron took disabtligcause of abdominal pain, fatigue, and pain
throughout his body, and that the ¢até and pain arose after tloek-back period and therefore
did not qualify as pre-existingpaditions. (Bergeron_183). Berget®attorney also argued that
Dr. Erwin’s medical records showed that Drwitr had diagnosed Bergeron with demyelinating
disease of the central nervous system. (Bergel83). Bergeron’s atteey avers that the
demyelinating disease is separfitan the abdominal pain andettefore does not fall within the
pre-existing condition exclusion(Bergeron_183). Alternativelfgergeron’s attorney argues
that the preexisting condition sHdunot apply because doctorsveanot been able to cure
Bergeron’s abdominal pain and doctors theeeftid not know what his condition was during the
look-back period. (Bergeron_183).

In his accompanying affidavit, Bergeroatsid that he took dibdity due to “severe
abdominal pain, chronic pain throughout my extremities, memory problems, poor eyesight, and
fatigue, diarrhea, and constipation.” (Bergert®4). He stated théhe symptoms, save the
abdominal pain, “came on gradually beginningNmvember 2011.” (Bergeron_184). He noted
that he did not list any of the conditionscept for the abdominal pain, on his Short Term
disability application but explaed that this was due to a laskroom on the application and
because he did not anticipate that ReliaStar edvdahy his application for Long Term disability
due to a preexisting condition exclusion. (@mon_184). Bergeron stated that “[h]ad | known
that such an exclusion exidtd probably would have takemore time to complete my

application more thorahly.” (Bergeron_184).
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Bergeron included a letter from Dr. Erwiratistated that Bergeron was under Dr.
Erwin’s care for demyelinating diase of the central nervous systér(Bergeron_185). Dr.
Erwin stated that Bergeron was bieto fulfill his employmentuties because of the symptoms
recorded in her office notes, and that thegmptoms/complaints were unrelated to the
abdominal pain Bergeron complained of in the past. (Bergeron_185).

As support for Dr. Erwin’s assertions, Bergemprovided medical recds from his visits
to Dr. Erwin. The first visit occurred on @ember 6, 2012. (Bergeron_187). In the office
notes entitled “History of Present lliness,”.®Erwin noted that Bergeron had experienced
memory loss over a long period of time, possibtg years. (Bergeron_187). Dr. Erwin also
recorded that Bergeron fatigues easily andéxguerienced muscle cramping, spasms, and hand
tremors. (Bergeron_187). She noted thatdw blurred vision witlpain and pressure.
(Bergeron_187). Dr. Erwin perfaored a physical exam and receddhat the “conjunctiva and
sciera [of his eyes were] clear” and thatdmast was normal. (Bergen_188). In the section
entitled “Impression and Recommendations,” Dr. Erwin noted a “mild cognitive impairment so
stated.” (Bergeron_190). Undeididiagnosis, Dr. Erwin wrote:

Mr. Bergeron has a constellation oéurologic symptom®ver time without a

clear diagnosis. His neurologic exaimday does not show any findings of

concern. We looked at his MRI togetheclmic today, and there were no lesions

which would lead to a definitive diagno$ MS. At this time, it is difficult to

sort out which complaints might be régals of his cervical spine problems, and

which problems could relate to an inflanatory process in the central nervous

system. For now, we will focus on further evaluating the patient’'s perceived
cognitive impairment since many of hgmatic complaints have been fully
evaluated with testing. dgnitive testing will identify ay mood disorder which is
contributing to the patient's symptoms. @werage, a patient with untreated MS

will develop 11 new lesions every 12-18 months. Therefore, we will image the

patient again in a few months. If new tass are present, we will be able to make

a diagnosis. If not, we will continue to follow the patient and treat him
symptomatically.

> MS is the most common type of demyelinating disease of the central nervous system.
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(Bergeron_190).

Bergeron went to Dr. Erwin for a followp visit on October 16, 2018 treat a rash.
During that visit, Bergeron complained of fatigueeakness, eye blurrindiarrhea, constipation,
abdominal pain, joint pain, musccramps, muscle weakness, stiffness, and arthritis.
(Bergeron_193). He also complaingfdnemory loss. (Bergeron_194).

As further support for his appeal, Bergeiincluded recordsom his visit to
psychologist, Dr. Paul Dammers,[PMP, who works at the same NeuroMedical Center Clinic
as Dr. Erwin. Dr. Dammers evaluatedr@eron on November 26, 2012 and administered a
MMPI-2 to Bergeron. Dr. Dammers recorded tBatgeron had a normal gait. (Bergeron_217).
Dr. Dammers concluded that Bergeron suffered f(bjrdepression/anxiety; (2) a pain disorder
associated with psychological issues and gemeedical condition; (3) insomnia related to Axis
| disorder; and (4) a cognitive disorder.e(Beron_217-218). Under the depression/anxiety
diagnosis, Dr. Dammers noted Bergeron’s “eovl symptoms seem grossly exaggerated on
MMPI-2, but no acute distress and no evitkeof distress on clinical presentation.”
(Bergeron_218). Dr. Dammers recorded undectumitive disorder @dignoses that Bergeron
had “some relative/varied problems with leagimemory on formal testing, more of an
acquisition problem than a problem of delayechtl. This could reta to his mood/pain ?
fiboromyalgia.” (Bergeron_218).

Dr. Erwin saw Bergeron again on Decembgl012 and noted that Bergeron presented
to the clinic for “follow-up ofhis probable demyelinating desse.” (Bergeron_197). Bergeron
again complained of fatigue, eye blurring, naysiarhea, constipation, abdominal pain, joint
pain, muscle cramps, muscle weaknessritightingling, numbnessnd memory loss.

(Bergeron_198-199). He also complained efitors. (Bergeron_199). Dr. Erwin noted that
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Bergeron'’s “extraocular movements are infacid] [v]isual fields are full to visual

confrontation,” and he presented with a ndrgat and no tremors. (Bergeron_200). In the
section titled “Impression and Recommendations,”Ewin stated that Bergeron suffered from
(1) mild cognitive impairment so stated and (2) parathesia. (Bergeron_200-201). Under “mild
cognitive impairment so stated)r. Erwin noted that “resultsf cognitive testing showed some
difficulties with short-term memory and leangi new information. The cognitive difficulties

and right torso pain are the main issues prewgrthe patient from returning to work....l would
like to obtain...a new MRI brain to look fong additional demyelinating-type lesions.”
(Bergeron_200).

ReliaStar denied Bergeron’s appeal for Ldegm disability benefits in a letter dated
February 5, 2013. (Bergeron_156).the letter, ReliaStar emphasizbat Bergeron stated that
the cause for his Long Term disability, on November 22, 2011, was abdominal pain and that Dr.
Adhvaryu’s Attending Physician Statent also reflected this sole diagnosis. ReliaStar relied on
Dr. Russell Stewart’s ReliaStar Independentidal Exam (“IME”) of Bergeron’s medical
records (Bergeron_160-165) torclude that (1) Bergeron wast disabled on November 11,
2011 due to abdominal pain or due to demyelmatisease; and (2) if the abdominal pain did
gualify as a Long Term disabling condition, il f@ithin the pre-existing condition exclusion
and was not covered. (Bergeron_158).

Dr. Russell is Board Certified in Occupatiohdédicine and is an independent disability
consultant for Unum Insurance Companyerderon_61). Dr. Russell reviewed the medical
records provided by Dr. EriQr. Dammers, Dr. Green, Dr. Hagys, Dr. Nelson/ Dunston, Dr.

Buell, Dr. Malazai/Stein Dr. Nesheiwat, IBoudreaux, and Dr. Adhvaryu. (Bergeron_161).
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Dr. Russell provided a thorough chronology of thescords in his assessment. (Bergeron_161-
164).

In his analysis, Dr. Russell concluded tBatgeron “had complained of, been evaluated
for, and received treatment (including attésnjp evaluate the stomach, duodenum and colon)
for right upper quadrant abdominal pain dgrthe period of 8/2/2011-11/2/2011,” which was
the relevant time period for whether the disapbcondition qualified aa pre-existing condition.
(Bergeron_164). Dr. Russell condkd that Bergeron had been disabled due to abdominal pain
on two occasions: (1) six dagfter his surgery on Januarg,2012; (2) twenty-eight days
following the procedure to remove his gallbladdéBergeron_164). Bergeron qualified for and
received Short Term disability payments durinig period. Dr. Russell ned that “[m]ore than
likely, concomitant behavioral heélconditions was adversely aéting his pain presentation.”
(Bergeron_164).

Dr. Russell disagreed with Bergeron’s assertion that he suffered from demyelinating
disease with the symptomsdi presenting during hissarance eligibility period.
(Bergeron_164). Specificallfgr. Russell concluded that

The insured does not meet the McDonald criteria for multiple sclerosis and does

not have physical signs of a demyeting condition on physicaéxam. Again, he

has symptoms without any physical sigabnormal imaging studies, abnormal

EEG or evoked potentialsbnormal spinal fluid examination, or evidence of

disease progression without treatmenfThere is no evidence to support a

neurological condition.

(Bergeron_164). Dr. Russell aleoted that Bergeron had “told CEErwin he has had short-term
memory issues for at least 5 years.” (Bergeron_164).

Bergeron’s counsel sent a letter datedilpr2013 to ReliaStarequesting that their

appeals determination be reversed. (Benge82-84). Bergeron’s cosel averred that Dr.

Russell's IME was inconsistent with Bergeromedical records as Bergeron’s medical records
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demonstrated significant signs of MS or dehmaging disease. (Bgeron_82-83). Bergeron’s
counsel noted that Bergeron displayed a worgegait and that Dr. Erwihad ordered a three-
day outpatient 1V steroid treatment to contn@ nerve inflammationral treat this condition.
(Bergeron_83). Bergeron’s counsdto argued that Bergerorsgiayed several other symptoms
of demyelinating disease,

including impaired vision, pain throughohis entire body, lesions on his brain

shown in an MRI, decreasing ability to lwgwhich led to a three-day outpatient

procedure in which he was given an IV for steroids that reduced his

inflammation), tingling numbness in all bis extremities, tremors. His tongue

and lips have gone numb and tingle.
(Bergeron_83). Bergeron’s counsel emphasizatilbin. Russell had made no effort to contact
Dr. Erwin and has worked as an in-house doctotfaum Provident, a disdity insurer with a
history of biased claims determinatior(8ergeron_83). Focusing on Dr. Russell, Bergeron’s
counsel cited two cases where Russell gave opinions that Unum relied on to deny benefits to
claimants and ReliaStar should therefore queshe impartiality of Dr. Russell’'s opinion.
(Bergeron_83). Bergeron’s counsel also noted Bergeron had seen Dr. Couvillion, a retinal
specialist, who performed an angiogram and Dr. Couvillion had told Bergeron that Dr.
Couvillion believes Bergeron suffers from M@ergeron_83). Finall Bergeron’s counsel
averred that the records showed lesions ondBergs brains and attaeti medical literature on
MS. (Bergeron_84). Bergeron’s couhakso included his MRI results.

Bergeron’s counsel forwarded additionetords from Bergerog’eye specialist to
ReliaStar on April 18, 2013. (Bergeron_54ho8§e records indicate that Dr. Erwin referred

Bergeron to this eye specialfst possible MS and that Bergeruisited the specialist on March

28, 2013. (Bergeron_55-56). The nadeate that Bergeron has expaced blurred spots in the
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last year and floaters come and go. (Beyge55). Under diagnosis and impressions, the
specialist wrote “?MS”.(Bergeron_56).

ReliaStar denied Bergeron’s secop@eal on May 22, 2013, findirthat the original
and appeal determinations were in accordavitteReliaStar policy.(Bergeron_33). ReliaStar
relied on and included another review by DrsBell. (Bergeron_35). Dr. Russell again noted
that Bergeron had been disabled due to abdominal pain on two occasions, when he underwent
surgery on January 26, 2012 and on May 2, 2012.géBen_47). Dr. Russell also recorded that
Bergeron’s Long Term disability claim washgect to the pre-existing condition exclusion
because Bergeron had sought treatment foictmslition in the months preceding his policy’s
start date. (Bergeron_47). Dr. Russell notedhkadid not diagnose Bergeron with somatoform
disorder but that Dr. Dammerscalleague of Dr. Erwin, had madeis diagnosis as a possible
explanation for why Bergeron’s abaanal pain did not improve witlreatment. (Bergeron_47).

Regarding Bergeron’s asgerts that his disabling cortthn stems from demyelinating

disease, Dr. Russell stated that [fis] opinion, the neurological diagnosis is still up in the air.”
(Bergeron_48). Dr. Russell concluded thatahguments and materigdsovided by Bergeron’s
counsel did not change his priavnclusions. (Bergeron_48). Aspport for this statement, Dr.
Russell noted that Dr. Erwin and Dr. Patel did not provide any pdly@iceurological
examination findings, but rather, both doctbesl added diagnoses without providing any
foundation for those determinations. (Bergerd@). 4Although Bergeron’sounsel averred that
Bergeron had received an I\esbid treatment and that hisrahtion had subsequently improved,
thus confirming an MS diagnosis, Dr. Russefladjreed and noted that nothing in the record
indicated what symptoms the steroids wekegito treat. (Bergen_48). Moreover, Dr.

Russell contended that many pediglel better after a steroid treatment, and such improvement
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does not confirm a neurological diagnosis. (feon_48). Dr. Russell also rejected Bergeron’s
counsel’s assertion that Bergemid not include any demyelinaty symptoms in his disability
application due to a lack of space on the fon. Russell counters that neither Dr. Andrew nor
Dr. Nesheiwat noted these symptoms in th#fice notes during the relevant time period, from
August, 2, 2011 to November 2, 2011. (Bergeron_48).

ReliaStar relied on Dr. Russell’s findingsdestated in its lettedo Bergeron, dated May
22, 2013, that ReliaStar concluded that on Maver 11, 2011 (the date Bergeron began Short
Term disability) Bergeron did not suffer from anclition that caused Long Term, total disability.
ReliaStar argued that even ifigeron had experienced related-esulting symptoms during the
period between August 2, 2011 and November 2, 2B&fgeron would still be excluded from
coverage since an ordinarilyyatent person would have soughagiosis or treatment for such
symptoms and he did not. (Bergeron_36). Adcwly, ReliaStar held that Bergeron was not
eligible for Long Term disabily benefits. (Bergeron_36).

1. CONCLUSIONS OF LAW
A. Standard of Review

Under ERISA, Federal courts have exclugiwgsdiction to review determinations made
by employee benefit plans, inciad disability benef plans. 29 U.S.C. § 1132(a)(1)(B). A
district court must limit itgeview to an analysis dhe administrative recordvega v. Nat. Life
Ins. Services, Inc188 F.3d 287, 300 (5th Cir. 1999). “[A¢nial of benefits challenged under §
1132(a)(1)(B) is generally revied under a de novo standard wsléhe benefit ph gives the
administrator or fiduciary discretionary authoritydetermine eligibility for benefits or to

construe the terms of the plarFirestone Tire & Rubber Co. v. Bru¢d89 U.S. 101, 115
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(1989). “[W]hen an administrattnas discretionary authorityithr respect to the decision at
issue, the standard of review should be one of abuse of discrelegd 188 F.3d at 295.

In the instant case, the plan states “ReéaSife has final dis@tionary authority to
determine all questions of eligibility and sta&usl to interpret and construe the terms of this
policy(ies) of insurance.” (Bergeron_593)cabdrdingly, the Court must apply an abuse of
discretion standard to iteview of the plan adinistrator’s decision.

Under this deferential standard, a plan’s fiduciary determination will be upheld so long as
it is “supported by substantial evidence and is not arbitrary and capricioosy v. Liberty
Life Assur. Co. of Bostod99 F.3d 389, 397-98 (5th Cir. 2007). The Fifth Circuit has explained
that “[s]ubstantial evidence is methan a scintilla, less thanpreponderance, and is such
relevant evidence as a reasonable mind might aesegpdequate to support a conclusiosllis
v. Liberty Life Assurance Co. of Bost@94 F.3d 262, 273 (5th Cir. 2004). Under this standard,
a decision is arbitrary and cagaus if it is made “without aational connection between the
known facts and the decision or betwéas found facts and the evidenceédeditrust Fin.

Servs. Corp. v. Sterling Chemisic., 168 F.3d 211, 214 (5th Cir. 1999). “[R]eview of the
administrator’s decision need rm# particularly complex or teaical; it need only assure that
the administrator’s decision fall somewhere am¢bntinuum of reasonableness—even if on the
low end.” Corry v. Liberty Life Assur. Co. of BostatB9 F.3d 389, 398 (5th Cir. 2007) (quoting
Vega 188 F.3d at 297).

Bergeron suggests that the Court should applifferent standarldecause a conflict of
interest exists because ReliaStar is economigatisntivized to deny efits and ReliaStar’s
expert has a history of biaseldims. “[W]hen judges review ¢ghlawfulness of benefit denials,

they will often take account of several differeonsiderations of which a conflict of interest is
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one.” Metropolitan Life Ins. Co. v. Glen54 U.S. 105, 117 (2008YVeighing a conflict of
interest does not “impl[y] a change in the standancweiew, say, from deferential te novd’
Id. at 115. “Quite simply, ‘conflicts are but ofeetor among many thatreviewing judge must
take into account,” and “the spific facts of tle conflict will dictate its importance.Holland v.
Int'l Paper Co. Retirement Plab76 F.3d 240, 247-48 (quotii@enn554 U.S. at 117). “In
such instances, any one factor will act as ad@ker when the other facs are closely balanced,
the degree of closeness necessary dependingthipdiebreaking factor’s inherent or case-
specific performance.’Glenn554 U.S. at 117.

A conflict of interest should prove momaportant...where circumstances suggest

a higher likelihood that it affected the bétsedecision, incluahg, but not limited

to, cases where an insurance compamiaidtrator has a history of biased

claims. It should prove less importanéfpaps to the vanishing point) where the

administrator has taken active stepseiuce potential bias and to promote

accuracy.
Glenn554 U.S. at 117. A court may afford moreigte to a conflict of interest when the
process employed to render the deniedwiadicates “procedural unreasonablenes$d.”118.
SeeSchexnayder v. Hartford Life & Accident Ins. (800 F.3d 465, 469 (5th Cir. 2010) (“[A]
reviewing court may give more weight t@anflict of interest, where the circumstances
surrounding the plan administoa’'s decision suggest ‘prodaral unreasonableness.™).
Procedural unreasonableness describes thaisituvhere “the method by which the plan
administrator made the decision was unreasonaBleuiitt v. Unum Life Ins. Co. of America
729 F.3d 497, 510 {5Cir. 2013).

The Fifth Circuit found a conflict of intere&t be a minimal factor when a structural
conflict of interest existed, bate conflict did notesult in any economidg-driven motivation

to deny claims and the administrator took other steps to minimize comflitiand, 576 F.3d at

249. These steps included relying on the opmioinndependent medical professionals when

19



deciding claims.ld. Conversely, the Fifth Circuiveighed the conflict ahterest factor more
heavily when an administrator both administeand paid for the plan, and the benefitsaffect
the administrator’s bottom line because the benefit payments came directly from the
administrator and the admstrator took no steps to minimize that confliichexnaydei600

F.3d at 470. Ii'schexnaydeithe Fifth Circuit noted that “citonstances suggest[ed] procedural
unreasonableness” because of the administsafaiture to address the Social Security
Administration award in its deaili letters, and this procedlmunreasonableness justified the
court in weighing the conflict asmore significant factor.ld. at 471. In another case, the Fifth
Circuit found that a conflicted admstrator’s failure to reasonhinvestigate a claim did not
signify procedural unreasonableness bsedhere is no duty to investigateruitt 729 F.3d 497
at 511.

Here, ReliaStar concedes that a structural conflict of interest exists but argues that
Bergeron fails to allege any specific facts regarding the extent of thiéittor how the conflict
affected ReliaStar’s ultimate dial of benefits. (Rec. Doc. 2 24). Bergeron counters that
ReliaStar’s conflict is a significafiactor, as evidenced by (1) IRe&Star’s decision to ignore the
evidence that Bergeron suffers from demyelmatlisease; (2) Dr. Russell’s failure to contact
Dr. Erwin to discuss her diagnosifdemyelinating disease; (By. Russell’'s determination that
Bergeron'’s disabling condition was due to stwf@m disorder; (4) ReliaStar’s “blatant
avoidance” of analyzing the physical demandBeifgeron’s job; and {5 history of biased
claims administration, as evidenced®gmano v. ING ReliaStar Life Insuran@®13 WL
3448079 (D. Minn. 2013).

Bergeron fails to highlight any evidence that demonstrates how ReliaStar’s conflict of

interest impacted its ultimate claim deniaktead focusing on Dr. Russell’s allegedly erroneous
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decision. An administrator’s deniaf claims, a decision at oddsth what Plaintiff alleges is
definitive evidence, does not support a finding thedrflict of interest Hected this decision.
These conclusory allegations alone will not conthisl Court to afford more weight to a conflict
of interest. The claimant must present moridenwce, such as the refusal to acknowledge a SSA
award, to require this Court teeight the conflict of inteis factor more heavily.

Bergeron citeRomano v. ING ReliaStar Life Insurarae evidence that ReliaStar has a
history of biased claims, but that eeice is misguided. 12-CV-0137, 2013 WL 3448079 (D.
Minn. July 9, 2013). Th&omandCourt granted Defendant Reditar summary judgment on the
issue of whether the administrator fired N&@mano in retaliation for refusing to demand
additional, and allegedly unnecessatocumentation from a claimanid. at 11-12. This
holding therefore does not demonstrate a histbhjased claims admistration. In sum,
because Bergeron fails to put forth any evidgdheé demonstrates how ReliaStar’'s conflict of
interest affected its denial of Bgeron’s case, the Court will considthe conflict of interest as a
minimal factor.

B. ReliaStar's Denial of Bergeron’s Caim for Long Term Disability

The Court must now apply this deferenstndard to determine whether ReliaStar’s
denial of Bergeron’s Long Term disability atais “supported by substtal evidence and not
arbitrary and capricious.Corry, 499 F.3d at 397-98. Under this standard, it is not necessary or
permissible for this Court to diagnose the sowfcBergeron’s ailments, but rather, the Court’s
analysis is limited to the issue of whether R8tar’s decision to deny Bergeron’s benefits was
arbitrary or capricious based on the record. Bergeron presentsber of arguments in support
of his claim. Specifically, Bergen contends that ReliaStar abdsts discretion when it denied

Bergeron’s Long Term disability claim and when ReliaStar (1) appleg@r-existing condition
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exclusion to Bergeron’s claimf@abdominal pain because treatrhef non-specific symptoms
does not trigger the exclusiaf2) concluded that Bgeron did not suffer from demyelinating
disease in November 2011, or beforeafter that date; and (3)ddnot consider that somatoform
disorder could constitute Bergeron’s long tersatiling condition. The Court will address each
argument in turn.
1.Abdominal Pain

Bergeron argues that ReliaStar abused gsrdtion when it misagipd the pre-existing
condition exclusion because Bergeron’s treatm@nabdominal pain was for a condition that
doctors were unable to diagnadgring the look-back period. (Rec. Doc. 22-1at 6-7). Bergeron
cites a number of cases to supphbi$ proposition and avers thiese cases stand for the notion
that if a claimant’s treatment is nfotr a specific condition, the treatment does not trigger the
pre-existing condition exclusior{Rec. Doc. 22-1 at 7). R&Star counters, arguing that
Bergeron misapplies these cases because the nlaimahose cases underwent “treatment for
non-specific symptoms of an undiagnosed conditian was subsequently diagnosed.” (Rec.
Doc. 26 at 15).

This Court agrees with ReliaStar and firldat Bergeron misconstrues these cases and
attempts to apply a broader rulathwhat the cases stand for.Lwson ex rel. Lawson v.
Fortis Ins. Co, for instance, the Third Circuit found thtae claimant did not qualify for the pre-
existing exclusion condition when she had beeaté&d for an upper resaiory tract infection
and was ultimately diagnosed with leukem&01 F.3d 159, 165 (3d Cir. 2002). The Third
Circuit noted that “for the purposes of witanstitutes a pre-existing condition, it seems that a
suspected condition without a condatory diagnosis is different from a misdiagnosis or an

unsuspected condition manifeg) non-specific symptom.ld. at 166. That case involved a
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misdiagnosis and is distinguishable from th&tant case, where Bergeron sought treatment for
RUQ abdominal pain during the look-back perand then underwent numerous studies to
determine the cause of the RUQ pain, ultimately electing to undergo procedures to remove a
liver mass and his gallbladder to cure thispalhere was therefore masdiagnosis, but rather,
Bergeron presented for certain pain and cw&d along a treatment trajectory until he was
ultimately diagnosed by the doctors that RUQ pairand underwent surgical procedures that
corrected the condition.

The other cases cited by Bergeron can alstisgienguished from the instant case because
the ultimate treatment or diagnosighose cases turned out tofae removed from the treatment
or diagnosis durintghe look-back periodSee Mitzel v. Anthem Life Ins..C851 Fed. Appx. 74,
88 (6th Cir. 2009) (finding it “unreasonable” torgyea disability claim when the doctor during
the look-back period “did not susgt, diagnose, or treat theegific disability for which she
eventually applied for benefits.”Xpp v. Aetna Life Insurance Cdlp. 4:08-CV-0358, 2009 WL
2475020 at *9 (MD. Pa. Aug. 11, 2009) (holding ttietre was no indication that during the
look-back period that the doctor suspectedadudent to be sufferinffom lupus or even
considered the diagnosis).

In Mcleod v. Hartford Life and Accident Ins. Cthe claimant saw a physician for
numbness in her arm during tlmk-back period and ultimately received a diagnosis of MS.
372 F.3d 618 (3d Cir. 2004). As the Third Citaudted, “[s]eeking medical care for a symptom
of a pre-existing condition can only serve as the basis for exclusion from receiving benefits in a
situation where there some intention on the part of the phyaicor of the patient to treat or
uncover the underlying condition which is causing the symptdch.at 628. The Third Circuit

again distinguished between a “misdiagnosisdfdtunsuspected condition manifesting non-
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specific symptoms” and a “suspected cowmditivithout a confirmatory diagnosisld.

Bergeron’s history falls into #hlatter category, as Bergeramtinuously sought treatment for
the RUQ abdominal pain during the look-bgekiod, and throughout that time, his treating
physicians attempted to diagnose the underlgorgition that caused the RUQ pain. These
facts differ fromMcleod where the presentation of numbndagsnot propel the doctors on a
course of treatment to cure that numbnessuhiatately culminated in an MS diagnosis.
Moreover, the broad rule proposed by Bergeraat, &ifailure to diagnesa claimant during the
look-back period takes any treatment out ofgheeexisting condition exclusion, is problematic.
Such a broad rule would render most, if not@flpre-existing excluens meaningless.

Looking to the record, it is @ent that Bergeron receivéatment for RUQ abdominal
pain during the look-back period. Specifically rgeron received treatment for this complaint
during the look-back period, from August 2, 2011 until November 2, 2011

e August 2, 2011: Bergeron underwent a higholution esophageal motility study
(Bergeron_300);
e August 9, 2011: Bergeron visited Dianearidton, a CFNP, with complaints of
RUQ abdominal pain (Bergeron_271)
e August 15, 2011: Bergeron visited Dr. $tteiwat for a follow-up visit and
complained of RUQ abdominal pain (Bergeron_344).
Bergeron had also been treated for abdohmagn prior to the look-back periodSéeBergeron_
372). Thus, based on the record, ReliaStar'sohetation that Bergeron’s disability due to
RUQ abdominal pain was excludas a preexisting condition was based on substantial evidence
and was not arbitraryr capricious.
2.Demyelinating Disease
Bergeron maintains that lggialifies for Long Term dability benefits due to

demyelinating disease. He argues that ReliaSderigal of benefits was not based on substantial

evidence because the record overwhelminglyciuis that he suffered from demyelinating
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disease in November 2011, and that becauseligease was independent of his abdominal pain,
it does not qualify for the prexisting condition exclusion. Bgeron also avers that his
symptoms went undiagnosed during the look-k@erkod and that Relid&’s reliance on Dr.
Russell's IME was arbitrary or capricious becabDseRussell failed to contact his treating
physician, Dr. Erwin. Alternatively, Bergeron centls that he became afflicted during the
period of time he received Shdrerm disability benefits.

ReliaStar counters and asser@ttBergeron’s treating physicia at that time made no
mention of any demyelinating disease symptoms and that Bergeron’s disability claim failed to
include these symptoms. ReliaStar also empbhaghat Bergeron’s physicians, who allegedly
treated him during the summer of 2012 for demyelinating disease,neeveded an unequivocal
diagnosis and failed to supply R&iar with any neurolgical evidence for such a diagnosis. In
fact, even now there is no definitiveagnosis of demyelinating disease.

The issue for this Court to determine iseattirer ReliaStar’s conclusion that Bergeron did
not suffer from demyelinating disease in NoWeer 2011 was arbitrary and capricious and not
based on substantial evidence.eTourt must remind itself thas decision is not based on de
novo review, but rather the deferential standardfse of discretion. Moreover, the review is
cabined by the administrative record. With ihisnind, Bergeron must prove that he contracted
demyelinating disease during his eight days ofraisce coverage; or that his symptoms prior to
that date were such that ariorarily prudent person would neéek medical treatment; or that
he presented with demyelinating disease symptprior to his coverage window but doctors
misdiagnosed him. His claim was administragv@énied. In his appeal, Bergeron must show
that this conclusion was arbitrary and capricioBased on the record, Bergeron does not satisfy

this burden, and this Court findsattReliaStar’s determination wast arbitrary or capricious.
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Bergeron contends that his demyelinatingqnpioms manifested during the eight days
that he was eligible for surance coverage, but the dostaeports do not support that
conclusion. Bergeron’s treatimdpysicians during and immediatedfter November 2011 did not
systematically record symptoms of demyelinatigease and even went so far as to note that
Bergeron dichotdisplay certain symptoms that Bergeron later claims prove his diagnosis. Dr.
Adhvaryu, for instance, recorded on Novemb®&y 2011 that Bergeron did not suffer from
fatigue or joint swelling; shoad no limitation of joint movement, confusion, or memory loss;
and Bergeron’s gait and eyes were norngBlergeron_369). Dr. Neshewiat saw Bergeron on
December 2, 2011 and noted that Bergeron wast, @aeented, cooperative[with] affect normal”
and presented with a normal gait. (Berger839). These observations undermine a finding
that Bergeron experienced demyelinating symptatiibe time of his eligibility for disability.
Although Bergeron claims many instances whepresented with symptoms of demyelinating
disease%eeRec. Doc. 22-1 at 10-11), the recalmks not support hassertions and the
contradictory evidence leads this Court to fingttReliaStar’s decision rejecting coverage was
based on substantial evidence and matsarbitrary orcapricious.

Even if the Court afforded Bergeron’s demyelinating claims absolute credence, this
would not affect the ultimate outcome becaBsegeron’s alleged demyelinating symptoms
would propel an ordinary person to seek medical treatment, and he difipettifically, the pre-
existing condition exclusion applies if the claimarperienced symptoms that would “cause [ ]
an ordinarily prudent person seek diagnosis, care or treatrhffrom a doctor or health care
disability.” (Bergeron_433)Bergeron claims that he had been “experiencing memory loss and

cognitive difficulties for as long dsve years’ If so, ReliaStar couldeasonably maintain that
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that this would lead an ordinbrprudent person to seek medical attention and a failure to do so
triggers the preexisting medical condition.

Bergeron counters this argument and asserth#ptesented witlemyelinating disease
symptoms during the look-backnued, prior to his eight-day widow of coverage, but that his
abdominal pain masked these symptoms and ootiierefore misdiagnosed him or did not treat
him for those demyelinating disease symptoifise case law discussed in the previous section
provides some support for this argume8eepp. 21-23. Applying thesaases, the contradictory
record does not provide this Court with enoegidence to find that Bergeron presented with
demyelinating disease symptoms prior to Naber 2011 that went untreated or misdiagnosed.

A definitive diagnosis that Bergeron currenglyffers from demyelinating disease would
provide this Court with a strongeecord to find that Bergeron presented with symptoms in
November 2011, but Dr. Erwin fails to make a cossle diagnosis in henedical records. Dr.
Erwin’s letter to ReliaStar, dated Dedaen 18, 2012, relays that Bergeron was under Dr.
Erwin’s care for demyelinating disease of temtral nervous systerut her medical records
suggest that Dr. Erwin was simply nitmming Bergeron for that disease but hrad affirmatively
diagnosed Bergeron with demyelinating disedser. instance, in lienotes for Bergeron’s
September 6, 2012 visit, Dr. Erwin recorded Batgeron’s “neurologic exam did not show any
findings of concern...and there were no lesionswaild lead to a definitive diagnosis of MS.”
(Bergeron_190). She went on to note that “[i]f nesidas are present, we will be able to make a
diagnosis. If not, we will continue to follothe patient and treat him symptomatically.”
(Bergeron_190). In her notes from the Decenth@012 visit, Dr. Erwin noted that Bergeron

presented to the clinic for a “follow-up of tpsobable demyelinating disease.” (Bergeron_197).

27



Dr. Erwin’s records show th&ergeron did not display syptoms that Bergeron later
highlights as dispositive of sidemyelinating disease affien. For instance, Bergeron’s
counsel alleges Bergeron’s worsening gait, trermaond,impaired visions ihis letter appealing
ReliaStar’s initial appeal denial on April 5, 201@ergeron_83). But Dr. Erwin’s physical
exam notes from Bergeron’s September 6, 2012 stigie Bergeron’s “conjutiva and sciera [of
his eyes are] clear” and that Bergeron’s gait normal. (Bergeron_188). In her notes for the
December 6, 2012 visit, Dr. Erwin recorded tBatgeron’s gait was normal with no tremors and
his “visual fields are full to visual confrontati.” Such contradictorsecords convey that Dr.
Erwin did not conclusively diagnose Bergemwith demyelinating disease by December 2012
and undermine any finding that Bergeron thus seffédrom the disease prior to November 2011.
Thus there is nothing in the redgland the Court is confined the record) that supports the
conclusion that a firm diagnosis of destipating disease has ever been made.

Focusing on ReliaStar’s reliance on Bussell’'s IME, Bergeron contends that Dr.
Russell's assessment does not constitute sutitavidence because Dr. Russell failed to
personally examine Bergeron or to contactBwin. (Rec. Doc. 22-1 at 13-15). ReliaStar
counters, arguing that ReliaStar is not reggito give deferende Bergeron’s treating
physicians. (Rec. Doc. 24-1 at 24-25).

The Supreme Court has held that ERISA @dministrators are noéquired to afford
special deference to claimant’s treating physicidlack and Decker Disability Plan v. Ngrd
538 U.S. 822, 825 (2003). Plan administrators “matyarbitrarily refuse to credit a claimant’'s
reliable evidence, including the opinions dfeating physician...[but] courts may [not] impose
on plan administrators a discrdterden of explanation when they credit reliable evidence that

conflicts with a treatingphysician’s evaluation.’ld. at 834. See generally McDonald v.

28



Hartford Life Group Ins. C9.361 Fed. Appx. 599, 611-12 (5th G2010) (rejecting claimant’'s
argument that an ERISA plan abused itsmison when it adopted ¢éhreviewing physician
opinions over the treating physiog opinion and when the recosdpported both the treating
and reviewing physician’s opinions). In dscision, the SupremeoGrt highlighted the
Secretary of Labor’s view that “ERISA is bestrved by ‘preserving the greatest flexibility
possible for operating claims processing systemnsistent with the prudent administration of a
plan.” Id. at 833 (quoting Department of Labor, ployee Benefits Security Administration,
http://www.dol.gov/ebsa /fags/faq_ claims_praeg.html, Question B—4 (as visited May 6,
2003)).

Dr. Russell relied on and cited the recasdsupport for his conclusions, thus
demonstrating that he did not “arbitrarily” discredit Bergeronlisioée evidence. As held by the
Supreme Court, there is no burdanthe plan administrator to ftew deference to the treating
physician’s opinion, so Dr. Russélid not err when he addresisBr. Erwin’s opinion but did
not defer to it when it conflictedith the entire record. Moreoveryen if there was a diagnosis
of demyelinating disease during the summe2@if2, that alone would not be dispositive of
whether Bergeron was disabled due to this des@adlovember 2011 (eleven months prior to his
seeking treatment with Dr. Erwin). Rather ttecord must include evidence that Bergeron
suffered from this disabling disease in NovemP011, and as already noted, the record does not
contain sufficient evidence to find ReliaStar’s démif such a finding aitsary or capricious.

As previously discussed, Dr. Erwin has affirmatively diagnosed Bergeron with
demyelinating disease. Therefore, Dr. Russdif®rmination that Bergeron did not suffer from
demyelinating disease is not iardlict with the record, and Relar’s decision to rely on that

determination does not constitute an abuse of discretion.
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Finally, Bergeron argues that his coveragatinued while he received Short Term
disability benefits, and ReliaStar should have therefore considdrettier he developed
demyelinating disease between November 20tiNay 2012. This argument is misguided.
Looking to the contract language,riaw period of disability begingthe new disability results
from a cause or causes unrelatethad of any previous disabilitgeparated by active workith
the Policyholder.” (Bergeron_43@mphasis added). “Active work” occurs if “the employee is
physically present at his or her customary placengbloyment with the intent and ability of
working the scheduled hours and doing the nbduties of his or her job on that day.”
(Bergeron_431). Since Bergeron was on Short Taisability, and nophysically present at
work, he would not be eligible for Long Ternsdbility if he developed demyelinating disease
during the time period from November 2011 uMdy 2012, when he was receiving Short Term
disability payments. ReliaStdrerefore did not abuse its distioa for failing to consider that
Bergeron may have become disabled while rengi@hort Term disability benefits.

In sum, the record compels this Court to find that ReliaStar’s determination that Bergeron
did not present with demyelinat disease during his wiad/ of coverage or prior to that date
was not arbitrary or caigious and was based on substantial evidence.

3.Somoatform Disorder

Finally, in Bergeron’s Opposition to ReliaBtamotion, Bergeron argues that ReliaStar
abused its discretion when it failed to consithett somatoform disorder constituted Bergeron’s
disabling condition. It is wolntnoting that this signifies the first time that Bergeron has
contended that his disability is due to sorf@tm disorder and not demyelinating disease or
something else. Indeed, Bergeron later deniéssi®pposition that he suffers from somatoform

disorder and offers Dr. Russell's determinatas evidence of Russell’s conflict of interest
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because it is so at odds with tieeord. (Rec. Doc. 25 at 17). rthermore, in Bergeron’s letter

to ReliaStar appealing ReliaStamitial appeal denial, Besgon’s counsel stated “I have

reviewed Dr. Stewart Russell’'s IME of February 4, 2013 and note that his opinion is inconsistent
with the medical records. For example, DrsBell suggests that MBergeron’s symptoms are

due to somatoform disorder....” (Bergeron_.8Zhis was in response to Dr. Russell’s

conclusion that“[i]t is highly like} that the insured is suffering from somatoform disorder....”
(Bergeron_164). Dr. Russell's observation sigsifihe first time a physician had mentioned
somatoform disorder as a possible diagnosisjtamds based on Dr. Daners’ impressions that
Bergeron suffered from a pain disorder asstecl with a psychological medical condition.
(Bergeron_217).

If Bergeron believed somatoform disordeusad his disablingondition, the burden was
on Bergeron to supply ReliaStar with evidencermve that this conditn signified a disabling
condition in November 2011. The Fifth Circuit hasitinely held that an administrator has no
burden to “to ‘reasonably investigate a claimTtuitt v. Unim Life Ins. Co. of Americ@29
F.3d 497, 511 (BCir. 2013) (quotingsooden v. Provident Life & Accident Ins. £250 F.3d
331-33 (5th Cir. 2001)). Moreover ,fithe claimant has relevant information in his control, it is
only inappropriate but inefficierib require the administrator to obtain that information in the
absence of the claimant’s active cooperatidd."at 510 (quoting/ega 188 F.3d at 298). Here,
Bergerontold ReliaStar that his disability wamt due to alleged somatoform disorder; much less
provided evidence to support such a findinglidStar’s failure to consider whether the
disability stemmed from somatoform disordleerefore does not cditste an abuse of

discretion.
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IV.  CONCLUSION

In short, the administrative record does sigbport Bergeron’s claim that ReliaStar’s
denial of benefits was not baken substantial evidence and veabitrary and capricious. The
record compels this Court fmd that the administrative finding that Bergeron’s RUQ abdominal
pain qualifies as a pre-existiegndition, and did not signify a sdiagnosis, was not arbitrary or
capricious. Bergeron’s claim thia¢ had symptoms of demyeltimey disease, either during the
eight-day eligibility window or prior to this ped but were not such that a reasonable person
would seek treatment, also fails to requireeersal of the administtize finding. The record
does not support Bergeron’s theory thahkhd demyelinating diseasluring the look-back
period but doctors misdiagnosed it or the dis@aarifested as non-specisymptoms. Finally,
the record does not substantiate a finding théaB&r’s failure to consider whether somatoform
disorder constituted Bergeron’s disablicandition was arbitrary or capricious.

For the foregoing reasond, IS ORDERED that Plaintiff Dax Bergeron’s Motion for
Judgment Based on the AdministratRecord (Rec. Doc. 22) is hereD¥ENIED and Defendant
ReliaStar Life Insurance Company’s Motion for Judgment Based on the Administrative Record

(Rec. Doc. 24) is herel3RANTED.

New Orleans, Louisianaitl15th day of January 2015.

Wy & lor

UNITED STATES DISTRICT COURT JUDGE
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