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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARQUETTE TRANSPORTATION CIVIL ACTION
COMPANY GULF -ISLAND, LLC
VERSUS NO: 13-6216 c/w 13-2071
M/V CHEMBULK WESTPOR T SECTION: “ A” (4)
ORDER

Before the Court is Blotion to Quash Pursuant to F.R.CP. Rule 45 (R. Doc. 184)led
by Plaintiff, Marquette Transportation CompdatiMarquette”) seekingan Order from the Court
to quash a subpoena to produce documents served upon its expert psycbiatdgmes
Anderson. The motion is opposegkeeR. Doc. 196. The motion was heard by oral argument on
February 3, 2016.
l. Backaround

This action arises out of the capsizing of Marquette’s vessel, the M/V KRISTEXIS.
R. Doc. 1, at 3. Marquette alleges that on or about October 22, 2013, the KRISTEN ALEXIS was
moored in the New Orleans harbor whenD#s’ vessel, the M/V CHEMBULK WESTPORT
was operating at high speeds in the harbor causing the KRISTEN ALEXIS to floodpsmeca
Id. at 2-3.

Marquette filed this action on October 22, 2013, alleging that the damages it slstaime
the capsizing of the KRISTEN ALEXIS are estimated at $1,200,000. {badi answer to the
complaint, it asserted a third party action against Weeks Marine ared#s| the M/V CAPTAIN
PETE. R. Doc. 11. MDas alleges that it is not responsible for the capsizing of the KRISTEN
ALEXIS, but rather, Weeks Marine is responsitite.at 56. Mi-Das alleges that the CAPTAIN
PETE was operating in close proximity to the KRISTEN ALEXIS immediatefprbeit was

capsized. Id. MDas seeks indemnity from Weeks Marine in the event that it is held liable to
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Marquette, and in the alternative, alleges that the CAPTAIN PETE wasessdng cause and
is also liableld. at 7.

On December 12, 2014, Adam Verdi and Sanda Verdwoilgctively referred to as
“Verdin”) filed a claim for damages against Marquette, Chembulk Managebh&€hand Week
Marine, Inc. R. Doc. 40, p. 7. Verdin alleges that on October 22, 2014, he was in tleeacwlrs
scope of his employment as a member of the cretheoKRISTIN ALEXIS Id. at 8. Captain
Verdin alleges that when the accident occurred he was in his sleeping quadertha/kiessel’s
alarm soundedd. at 11. Verdin alleges that the vessel sunk within a minute and that he nearly
drowned.d. at 12. From this experience, Verdin alleges that he sufémeete, disablinghental
and physical injuriebecaus®f the near death experience. Verdin statesh@dtas undergone a
number of surgeries including as an anterior cervical discectomy with fusion-%it £4ight
shoulder scope, a distal clavicle resection, and arthroscopic biceps tenodesishrasdogit
rotator cuff repair. R. Doc. 196-1, p. 2.

In the instant motionMarquetteseekso quash a subpoena to produce documents served
upon Dr. Anderson, Marquetteegpert psychiatrisby Verdin. Marquette argue that the subpoena,
which seeks Dr. Anderson’s medical records and reports for the pasiysavefor various topics,

is unduly burdensome because it would tiageveenl 10 to 150 hours to answer the subpokna.

L n full the subpoena states: (1) Please produce a copy of each iddeppaychiatric evaluation written
report prepared by you at the request of any defense counsel in the/éastears. Each report should be properly
redacted to protect the identity of the person evaluated; (2) Please produce & eagly independent psychiatric
evaluation written report prepared by you at the request of any filaiotiunsel in the last seven years. Each report
should be properly redacted to protect the identity of the person evaluatdleé3f produce a copy of each
independent psychiatric evaluation written report prepared by ysuigmt to an orderdm a state or federal court
ifl the last seven years. Each report should be properly redactedeotpghe identity of the person evaluated; (4)
Please state your total earnings for the last seven years and for each yeatplea®ur total earmgs derived from
conducting independent psychiatric evaluations for any defense coungsli@r, and your total earnings derived
from conducting independent psychiatric evaluations for aaintiff's counsel; (5) Please provide copies of any
complaintgfiled against you by any patient that you provided psychiatric servigeste last seven years; (6) Please
provide any medical records in your possession where you indicateglothaletermined a private patient was
malingering, or embellishing the sty of their psychological symptoms and/or the severity of tbeiotional
disorder and/or psychiatric disability. Each such record shouldrdygerly redacted to protect the identity of the
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Vertin argues that Marquette does not have standing to quash the subpoena to produce
documents served upon Dr. Anderson. R. Docl196 1. Vertin also arguesrguendo that if
Marquette doebavestanding to challenge the subpoena then it suggests a number of limitations
to modify the number of records soudhat.at 2.

[l Standard of Review

Rule 26(b)(1) provides that “[p]arties may obtain discovery regarding anpmoleged
matter that is relevant to any party's claim or defense.” See Fed.R.Civ.R1R6{le Rule
specifies that “[r]elevant information need not be admissible at thefttiee discovery appears
reasonably calculated to lead to the discovery of admissible evidence.” Idsbeedy rules are
accorded broad and liberal treatment to achieve their purpose of adequatelynigfidrgants in
civil trials. Herbert v. Landp 441 U.S. 153, 177, 99 S.Ct. 1635, 60 L.Ed.2d 115 (1979).
Nevertheless, discovery does have “ultimate and necessary boundappsriheimer Fund, Inc.

v. Sanders437 U.S. 340, 351, 98 S.Ct. 2380, 57 L.Ed.2d 253 (1978) (qudtihkgnan v. Taylor

329 U.S. 495, 507, 67 S.Ct. 385, 91 L.Ed. 451 (1947)). Further, it is well established that “control
of discovery is committed to the sound discretion of the trial courEreéman v. United States

556 F.3d 326, 341 (5th C2009);Coleman v. Am. Red Cro&3 F.3d 1091, 1096 (6th Cit994).

Under Rule 26(b)(2)(C), discovery may be limited if: (1) the discovery sought is
unreasonably cumulative or duplicative, or is obtainable from another, more tydess
burdensome, or less expensive source; (2) the party seeking discovery has haiypparpleity
to obtain the discovery sought; or (3) the burden or expense of the proposed discovery outweighs

its likely benefit.d. In assessing whether the burden of the discovery outweighs its benefit, a court

private patient; and (7) Please provide a copy of your itentiitefbr services rendered by you in anyway related to
your evaluation of Captain Adam N. Verdin, Jr. and your proposechtasfiin this matterlR. Doc. 1842, p. 8



mug consider: (1) the needs of the case; (2) the amount in controversy; (3) tb€ pasburces;
(4) the importance of the issues at stake in the litigation; and (5) the impoofaiheeproposed
discovery in resolving the issuéd. at 26(b)(2)(C)(iii)

Under Rule 45, “[a] party or attorney responsible for issuing and serving a sultposina
take reasonable steps to avoid imposing undue burden or expense on a person subject to the
subpoena.id. at 45(c)(1). A motion for a subpoena must be quasheddified where, inter alia,
the subpoena “(i) fails to allow a reasonable time to comply (iii) requires disclosure of
privileged or other protected matter, if no exception or waiver applies; or (igcssilaj person to
undue burden.ld. at 45(c)(3jA). A court may, in lieu of the above, “order appearance or
production under specified conditions if the serving party (i) shows a substaegidlfor the
testimony or material that cannot be otherwise met without undue hardship; andufi@seihsit
the subpoenaed person will be reasonably compensdedt’45(c)(3)(C).

II. Analysis

Marquette argues that thebpoena served upon Dr. Anderson that requires voluminous
records and financial reports from the past seven ygargluly burénsome because it will take
Dr. Anderson between 110 and 115 hours to respond to the subpbeBac. 1842, p. 8.
Marquette states that Dr. Andersparsonallywill have to review each of his patient’s fl¢o
determine if it is applicable to the sulgma.

In opposition, Vertin states that Marquette requested and he agreed to submitiicah me
examination withDr. Anderson, who opined that Verdin was “malingering,” “not truthful,” and
“feigning or embellishing psychological symptoms for the purpdsecondary financial gain.”

R. Doc. 1961, p. 2. Vertin first argues that Marquette lacks standing to object to the subpoena
because it waslirected to and served upon Dr. Anderson; however, Marquette and not Dr.
Anderson is seeking to quash the subpo¥edin contends that for Marquette to have standing it
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must alleged a personal privacy right or privilege in the documents sought. R. Ddg.[1.96
Vertin contends that Marquette makes no such arguraent.

Vertin further contends that its subpoena requests are not irrelevant or unduly burdensome
because they are similar to requests madzejan v. Nabors Drilling USAwhich is a case from
the United States District Coudr the Western District of Louisian®ejan v. Nabors Drilling
USA 2011 WL 6157490 (W.D. La. June 8, 2011). Vertin then proposes a number of modification
to the subpoena in the event that the Court holds that Marquette has standing to object to the
subpoena. R. Doc. 195 p. 6. Vertin states that he agrees to voluntary numbers 1 and 2 to
the last five years, rather than the seven years initially requésted.7. Vertin further agrees to
limit numbers 1 and 2 to only independent psychological reports prepared at the requessef de
or plaintiff's counselld. Further,Vertin agrees to remove numbers 3 and 6, and states that number
5 is now mootld. at 8. Regarding number 4, Vertin agrees to limit ithe las$ five years.
Regarding number 8, Vertin proposes to limit the request so that Dr. Anderson is ongdrégjui
provide a listing of materials by title, location of where those documents niayriz and copies
that are available to him electronicallgt. at 9.

Subpoenas are governed by Rule 45 of the Federal Rules of Civil Procedurarirdin
“a motion to quash or modify a subpoena under Rule 45(c)(3) may be made by the person to whom
the subpoena is directed because that person has standing to attack the sulAgsianaf.’Am.
Physicians & Surgeons2008 WL 2944671 at *1citing Shepard v. Castl 20 F.R.D. 184
(W.D.Miss. 1957).Hoover v. Florida Hydro, Ing.2008 WL 4467661 at *3, citing 9A Charles
Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 2459 (2t198%).Therefore,
the person from whom the documents or things are requested should gereralljndition to
guash or a motion for protective ordelowever, “a party, although not in possession or control
of the requested materials and not the person to whom a subpoena is directed, dogshhave s

5



standing if it has agysonal right or privilege in the subject matter of the subpoena or a sufficient
interest in it.”Id. (citing Brown v. Braddick595 F.2d 961, 967 (5th Cit979)).Thus, if the
discovery requests seek information that may have been sent by or for theheapgrty has a
right to challenge the discoveryoover v. Florida Hydro, In¢.2008 WL 4467661, at *3.

As an initial matterduring oral argumentthe CourtrejectedVerdin’s argumenthat
Marquettdacked standing to quash thigbpoenalhe Courtreasoned thdflarquettehas standing
to oppose theubpoendecauseat is representing the interest Bf. Anderson, whas its expert
thatexaminedVerdin. Further Dr. Anderson isiot a partyto the actionandwill incur atypical
expensesgesponding to theubpoendased on his practice aplaysician Accordingly, Marquette
and Dr. Anderson are connectsdfficiently to permit Marquetteto advance Dr. Anderson’s
position on the matter.

During oral argumeng®laintiff's counseleiteratedhat the subpoenaaverly burdensome
because it requires Dr. Anderson to seaithof his patient’'s records for the past seven years
Counsel stated that Dr. Anderson estimated that it would take between 110 and 150 hours to
comply with the subpoena @rhat Dr. Andersonmust personally review the fildsecausat
requiresamedicaldetermination talecidewhich areresponsive to the subpoena.

Counsel for Verdin stated thatadvance of oral argumentpifered to limit the subpoena
Counsel for Verdin agreed to withdravos. 3, 5,and 6and agreedo limit Nos 1 and 2 to five
years instead of seven, and offered to limit the requesinly civil litigation. Further, Counsel
offered tolimit the requestiles in which Dr. Andersordeterminedthat the patient was lying or
malingering Counsel stated that the limitatievould result in Dr. Andersoreviewingbetween
fifteen and twentytwo files. Counselstated that his client is willing to pay for the time that Dr.
Anderson will incur reviewinghe file, butquestionedvhy an officeassistantannotreview the

files.



After listening to the position of each side, the Court ordered that Verdin Shiotdr
narrow Nos. 1 and 2 tothree years as opposéal five. The Court also agreed with Verdin's
limitation to excludeNos.3, 5, and 6Moreover, the Courisagreed with Plaintiff’'s assertion that
Dr. Andersonmustpersonallyreview the files The Court reasoned than office assistantan
review written reports created by Dr. Anderson in the last three fggdte term*malingering”
The Court held that an hourly rate$f0is a reasonablamount for Vertin to pay for the office
assistaris time to review the feés.The Courtordered that th®r. Anderson’sstaff member shall
review thewritten reportsandDr. Anderson shall respond to the subpoena no laterfoh@reen
daysfrom the signing of this Order.

Counsefor Plaintiff also disputedNo. 8 which ask for a copy ofany reference materials
relied upon by Dr. Anderson when he renderedobighologicabpinions of VerdinThe Court
exanimatedthe request and questioned whetier Anderson,who the parties agreés an
experiencegsychologistmustbasehis opinion upon publishdderatureor whether his medical
conclusion can be based upon his medsglertisefrom his years of experien@s aphysician
During oral argumenCounselfor Verdinamendedis request to ask Dr. Anderson to provide a
copy ofanyjournalarticleor book chapter which he authored ofaaghoredo which the Plaintiff
did not object.

Regarding No. 4which seeks Dr. Anderson’s total earnings anchingrderived from
IMEs, counsel for Verdinstated that thenformation can be easilycalculatedbecause the
information is attached to 1099 tax return forms provided to Dr. Anderson from previcatgolits)
in which he was hiretb conduct an IMEDuring oral argument, Counsel for Verdagreedo
limit the topic to onlyearnings derivettom IMESs. In line with the other request, the Coal$o
limited therequesto the last three year&ccordingly, Plaintiff’'s motion to quash the subpoéna

denied, subject to the above limitations.



IV.  Conclusion

Accordingly,

IT IS ORDERED thatthe PlaintiffsMotion to Quash Pursuant toFRCP Rule 45 (R.
Doc. 184)is DENIED as follows.

IT IS DENIED AS MOOT as toNos. 3, 5, and 6 as Verdin agreed to withdraw those
requests

IT IS DENIED as toNos1, 2, 4, and 8.

IT IS FURTHER ORDERE D thatNos.1 and 2 shall be limited wvil matters in the last
three years in which Dr. Anderson determined thatpatient wamalingering. The files shall be
reviewedby astaff member from Dr. Anderstaoffice a an hourly rate of $40 to paid by Verdin.
Dr. Anderson’s staff member shall review the file and Dr. Anderson shall respond tibploeisa
no later tharfourteen days(14)from the signing of this Order.

IT IS FURTHER ORDERE D that No. 4 shall be limitedto earnings derived from
independent medical examinatianghe last three years.

IT IS FURTHER ORDERE D that No. 8 shall be limited to journal articeor book

chapters thabr. Anderson authored or co-authored.

New Orleans]ouisianathis 18th dayof February2016.

Sl

KAREN WELLS RO
UNITED STATES MAGISTRA DGE




