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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

GLYNN EREC SMITH CIVIL ACTION
VERSUS NO. 13-6403
JERRY LARPENTER, et al. SECTION “G"(3)

ORDER AND REASONS

Before the Court is Plaintiff Glynn Erec Smith’s (“Plaintiff”) objectiémthe June 10, 2014,
Report and Recommendation of the United States Magistrate Judge assigned to*tRrdiE.
a state prisoner in the Terrebonne Parish Crindinalice Complex, filed a complaint pursuant to
42 U.S.C. § 1983 against Sheriff Jerry Larpenter (“Larpenter”), Warden Major Thomas Cope
(“Cope”) and Deputy Bailys (“Bailys”) alleging thhis diabetic meal tray was not delivered at noon
on August 21, 2013 The Magistrate Judge recommends that the Court dismiss with prejudice
Plaintiff's complaint! Plaintiff objects to the Magistrate Judge’s Report and Recommendation
arguing that he became weak due to prison offitfallure to provide him with his proper digie
asserts that this conduct was “cruel and extremly [sic] excessive and unusual puni$ifient.”

reviewing the complaint, the Magistrate Judd@eport and Recommendation, Plaintiff's objections,

Lon July 8, 2014, Plaintiff filed an objectionttte Report and Recommendation. (Rec. Doc. 11). The
Clerk of Court marked the objection as deficient bec&lsiatiff had not included the following information: (1)
the name of this Court, title, docket number, section argistnate judge number; (2) the filer's name, address and
telephone number below his signature; or (3) a certificatemice. (Rec. Doc. 12 at 3). The Clerk of Court
provided Plaintiff with a deficiency remedy date olyJ29, 2014, but Plaintiff failed to provide the requested
information.ld. Because Plaintiff is proceedipgo se the Court will consider the arguments made in his deficient
objection to the Report and Recommendation.

% Rec. Doc. 8.
®Rec. Doc. 1 at 5.
* Rec. Doc. 7.
®Rec. Doc. 11 at 2.

61d.
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the record, and the applicable law, for thikofwing reasons, the Court will overrule Plaintiff's
objections, adopt the Magistrate Judge’s RegadtRecommendation and dismiss this action with
prejudice.

|. Background

A. Factual Background

Plaintiff filed the instant complaint on November 18, 2018 alleges that on August 21,
2013, prison officials failed to deliver his noon meal to his prison qudrtéesasserts that he is
suppose to be served a special dietary meal due to his difldé¢emleges that he informed Bailys
of the issue, but the officer refused to do anything to remedy the sittfatiencontends that he
began to feel sick and “felt as if [he] wasmginto diabetic shock between the noon meal and the
supper meal’® Plaintiff complains that if it had noelen for the two inmates who had a little food
left over from the noon meal, he would have gotte a diabetic coma and possibly died due to

Bailys’ actions'® Therefore, he seeks ten thousand ($10,000 ) dollars in monetary dafmages.

"The following background derives from Plaintiff's coniplaand the Court will consider allegations as
true for the purposes of considering Plaintiff's objections.

8 Rec. Doc. 1.
°1d. at 5.
0.

M. at 6.
121q,

B,

4. at 5.



B. Report and Recommendation Findings

OnJune 10, 2014 the Magistratt Judg« recommende thai Plaintiff's claims be dismissed
as frivolous . She found that supervisory officials, likarpenter and Cope, cannot be held liable
pursuant to 8 1983 under any theoryre$pondeat superiosimply because an employee or
subordinate at the prison allegedly witgd the plaintiff's constitutional right§She noted that the
supervisory officials may only deable under § 1983 if they were “personally involved in the acts
causing the deprivation of his constitutional rights causal connection exists between an act of
the official and the alleged constitutional violatidhShe found that Plairifihad not alleged that
Larpenter or Cope were present for, or persorniailglved in his noon dialle meal tray not being
delivered or any of the alleged complaints he has against Batysther, she found that Plaintiff
had not alleged that “he suffered any injury as a result of any directive, supervised training or
activity, or other policy set forth by the Sheriff or Warden which would create vicarious liability.”
Accordingly, she found Plaintiff's § 1983 claimsaawgst Larpenter and Cope were frivolous and

otherwise failed to state a claim for which relief could be grafited.

The Magistrate Judge also recommended that the claim against Bailys be dismissed as

frivolous and for failure to state a claim for which relief could be grafited.

15Rec. Doc. 8 at 6.

181d. at 4 (citingAlton v. Tex. A&M Uniy.168 F.3d 196, 200 (5th Cir. 1999)).
a. (quotingDouthit v. Jones641 F.2d 345, 346 (5th Cir. 1981)).

814,

191d. (citing Thompson v. Upshur Count45 F.3d 447, 459 (5th Cir. 1991)).
4.

2114, at 5.



C. Plaintiff's Objections

On July 8, 2014, Plaintiff attempted to file@anjection to the Magistrate Judge’s Report and
Recommendatiof’.He contends that the failure of prisdfimals to deliver the meal was “torture”
because of “the reaction [his] body went [througRPlaintiff argues that he became weak due to
prison officials’ failure to povide him with his proper diét.He asserts that this conduct was “cruel

and extremly [sic] excessive and unusual punishnfént.”

Il. Standard of Review

A. Review of the Magistrate Judge’s Report and Recommendation

When designated by a district court to dossOnited States Magistrate Judge may consider
prisoner petitions challenging the conditionsaifinement and recommend their disposition to the
District Court Judge in accordance with the Magistrate Judge’s findings of fact and determinations
of law?® A District Judge “may accept, reject, orodify the recommended disposition” of a
Magistrate Judge on a dispositive mattefhe District Judge must “determide novaany part of
the [Report and Recommendation] that has been properly objectédtovever, a District Court’s

review is limited to plain error of parts of the report which are not properly objected to.

22 Rec. Doc. 11.

Z1d. at 2.

24 q.

Bd.

%28 U.S.C. § 636(b)(1)(B).

2" Fed. R. Civ. P. 72(b)(3¥ee als®8 U.S.C. § 636(b)(1).
2 Fed. R. Civ. P. 72(b)(3).

Y g5ee Douglass v. United Servs. Auto. AsenF.3d 1415, 1428-29 (5th Cir. 1996) (en basig)erseded
by statute on other ground®8 U.S.C. § 636(b)(1) (extending time ile bbjections from ten to fourteen days).
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B. Standard for Frivolousness

A district court has broad discretion in determining the frivolous nature of a prisoner’s
complaint®*® A complaint is frivolous if it lacks an arguable basis in law or ¥agtclaim has no
arguable basis in law if “it is based an indisputably meritless legal theor It lacks a basis in
fact if “the facts alleged are clearly basele$s$f'a court finds that a goner’s claims are frivolous,

the court must dismiss the claimisa spontgé*

[ll. Law and Analysis

A. Plaintiff's Claim Against the Supervisory Officials

Plaintiff doet nol objec to the Magistrate Judge’s finding that his claim against the
supervisor officials shoulcbe dismisse . Supervisory officials, Larpenter and Cope cannot be held
liable pursuant to § 1983 under any theoryesfppondeat superiagimply because an employee or
subordinate at the prison allegedly witad the plaintiff's constitutional rights Plaintiff does not
alleged that Larpenter or Cope were present for, or personally involved in his noon diabetic meal
tray not being delivered or any of tabeged complaints he has against BaiBurther, Plaintiff

does not allege that he suffered any injury as dtreéfsany directive, supervised training or activity,

30see Talib v. Gilley138 F.3d 211, 213 (5th Cir. 1998) (citation omitted).
d.
4.
Ba.

34 See28 U.S.C§ 1915A, 42 U.S.C. § 1997¢(c).
35 Alton, 168 F.3d at 200.

36 SeeDouthit, 641 F.2d at 346.



or other policy set forth by Larpenter or Cope which would create vicarious ligdbficgordingly,
reviewing for plain error and finding none, theutt adopts the Magistrate Judge’s recommendation
that Plaintiff's claim against Larpenter and Cspeuld be dismissed as frivolous and for otherwise
failing to state a claim for which relief could eanted pursuant to 28 U.S.C. § 1915(e) and 8
1915A and 42 U.S.C. § 1997e.
B. Plaintiff's Claim Against DeputyBailys

The Magistratc Judge recommende thai Plaintiff's claim agains Bailys be dismissed
becaus Plaintiff did not allege thai he sufferecany physica injury as a resul of his noor mea not
beinc delivered Plaintiff object: arguin¢ that he became weak duepson officials’ failure to
provide him with his prope diet. He contend thai the failure of prisor officials to delivel the meal
was “torture” because of “the reaction [his] body went [through].”

42 U.S.C 8§ 1997e(e) provides: “No Federal civil action may be brought by a prisoner
confinecin ajail, prison or othelcorrectionefacility, for menta or emotionainjury sufferecwhile
in custod) without a prior showin¢ of physica injury or the commissiol of a sexua act.” The Fifth
Circuit has helc thai state prisoner are precludel from recoverinccompensator damaes where
no physica injury occurrec® Here Plaintiff seek only monetar compensatol damage in the
amoun of $10,000.0C In his objection: to the Repor anc Recommendatic he allege: thal he
becam weak bul he does not allege that the failure deliver his noon meal caused him any
physica harm Plaintiff allege: speculativ.consequenc:thai coulc have resulte(from missing his

meal includinc the possibility of a diabetic coma causing death. How he has not allegeclany

37 SeeThompson245 F.3d at 459.

38 Stauffer v. Gearhart741 F.3d 574, 583 (5th Cir. 2014).
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actua physicalinjury. Accordingly onde novcreview the Courifinds that Plaintiff's claimagainst
Bailys shoulc be dismisse as frivolous and for failure to state a claim for which relief could be
granted pursuant to 28 U.S.C. § 1915e(2) and 42 U.S.C. § 1997¢e(e).

V. Conclusion

For the foregoing reasons,

IT IS HEREBY ORDERED that Plaintiff’'s objections atOVERRULED ;

IT IS FURTHER ORDERED that the Couri adopt: in par the Report and
Recommendation issued by the Magistrate Judge;

IT IS FURTHER ORDERED that Plaintiff's complaint isSDISMISSED WITH
PREJUDICE.

NEW ORLEANS, LOUISIANA, this _8th day afuly, 2015.

NANNETTE J@AVETTE BROWN
UNITED STATES DISTRICT JUDGE




