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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

THOMAS FICK ET AL. CIVIL ACTION
Plaintiffs

VERSUS No.13-6608

EXXON MOBIL CORPORATION SECTION “E”
Defendant

ORDER AND REASONS

Before the Court isPlaintiffs’ motion in limine to exdude the tstimony of

Defendans proposed expert Dennis K. Manuel.
BACKGROUND

This is a personal injury case. Plaintiffs ThomaskFand Antoine Gregoire
(collectively, “Plaintiffs”) allege that, while simping in Bayou Jean La Croix Field in
Terrebonne Parish, Louisiana, on October 23, 2Bl was operating a Carolina Skiff
boat in a navigable waterway when the boat stru@ke to the well owned by Exxors.”
Fick and Gregoire allege they sustained severeriaguas a result of the allisichOn
December 9, 2013, Fick filed this suit against Enxoddobil Corporation (“Defendant™.
Plaintiffs allege that Defendant was negligent asgkEk compensatory and punitive

damages under the general maritime faw.

1R. Doc. 83

2 Plaintiff Antoine Gregoire was named in the Th&kthended Complaint. R. Doc. 38.

3R. Doc. 1at 1V; R. Doc. 6417 at 2; R. Doc. 69 at 2.

41d.

5R. Doc. 1. The Amended Complaint, filed June 1712Mamed Gulf South Pipeline Company, L.P. (“Gulf
South’) as an additional defendant. R. Doc. 10. Plaiatifed a motion to dismiss Gulf South, however, on
March 12, 2015, which the Court granted. R. Do&.36.

6R. Doc. 1at T¥-VII; R. Doc. 38.
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On Decemler 29, 2015, Plaintiffs filed this motiomn limine to exclude the
testimony of Defendant’s proposed expert DennisKnuel’ Defendant filed a response
in opposition on January 19, 204&Rlaintiffs filed a reply memorandumon January
25, 20169

LAW AND ANALYSIS

Plaintiffs seek to exclude the testimony of DenKisManuel for three reasons.
First, Plaintiffs argue Manuel's educational baakgnd does not relate to oil and gas
surveyingi® Second, Plaintiffs n@ that Manuel'sentire professional portfoo consists
only of Exxon work”and contend that Manuel’s testiny and opinions “will be extremely
biased toward Exxon, lack objectivity and lack aélility.”1 Finally, Plaintiffs argue that
Manuel’s opinions contained in his report “lackfstiént facts or data to support theri?.”

Rule 702 of the Federal Rules of Evidence goverms admissibility of expert
witnesstestimony

Awitness who is qualified as an expert by knowledskill, experience, training, or

education may testify in the form of an opinion atherwise if:(a) the exper§

scientific, technical, or other specialized knowdedwill help the trier of fact to
understand the evidence or to detemma fact in issue; (b) the testimony is based
on sufficient facts or data; (c) the testimonyh® tproduct of reliable principles
and methods; and (d) the expert has reliably apptliee principles and methods
to the facts of the casé.

Courts, as “gatleeepers,” are tasked with making a preliminary asseent whether

expert testimonys both reliable and relevadt.The Court has broad latitude in making

’R. Doc. 83.

8 R. Doc. 96.

9R. Doc. 100.

10 R. Doc. 831at 2.

1]d. at 2-3.

21]d. at 3.

BFED.R.EVID.702.

14 See Pipitonev. Biomatrix, Inc., 288 F.3d 239, 24344 (citingDaubert v. Merrell Dow Pharm., Inc., 509
U.S. 579, 59293 (1993)).



such expert testimony determinatio®3.he party seeking to offer expert testimony bears
the burden okstablishing, by a preponderance of the evidentat t(1) the expert is
gualified; (2) the testimony is relevant to an issim the case; and (3) the testimony
is reliable.?¢ The Court will determine whether Manuel is qualifieased on his repott,
hisresumel8 and his declaratiofto the extenthe declaratiomlescribes hisredentials
that would qualify him as an expert in the relevéiald.

In their motion, Plaintiffs identify siopinionsManuelgivesin his report: (1the
location of the D15 well; (2)the location of the facility that would have recsiv
production from the BE15 well; (3)the route of the BE15 well flow line;(4) the likelihood
that any one of the multiple pipeline segments nRlaintiffs’ allision coordinates were
at one time associated with thelB well; (5) the likelihood thaflow lines or pipelines
now in the vicinity of the B15 well were scattered by hurricane surge tidemfemother
facility; and (6)the likelihood that the line marked by Plaintiff@gvassociated with the
D-15 well 20

In Defendant’'sopposition to the motiomn limine, Defendant states, “While it is
not clear if Plaintiff has actually challenged Maal's qualifications for opining on where
the D15 well waslocated, if this challenge has been made, ManuREclaration

demonstrates that he is qualified to do so, esflgeidnen considering the well's location

15Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 15553 (1999).

8 Motio, Inc.v. BSP Software, LLC, No. 4:12CV-647, 2016 WL 105299, at *1 (E.D. Tex. Jan. 8, 20(b#jng
Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 59091 (1993)).See also Mathis v. Exxon Corp., 302
F.3d 448, 45960 (5th Cir. 2002)AMW Sports, LLC v. State Farm Fire and Cas. Co., No. 10651, 2012
WL 39380, at *1 (M.D. La. Jan. 9, 2012) (“Plainsffthe proponents of the expert evidence at issaee
the burden of demonstrating that their expert ialfied to testify in the field that he is offerethd that
his opinions are both reliable and relevant.”).

17R. Doc. 832; R. Doc. 962; R. Doc. 963.

18R. Doc. 833.

19 R. Doc. 961.

20R. Doc. 831at 1.



is not in dispute?2The parties do not disite the location of the wetlhefirst opinionin
Manud's report As a result, no expert testimony is needed on plisit.

Manuel does not offer an opinion asttee location of the facility that would have
received production from the-I6 well, Opinion 2 abovegr as to the route the flowline
from the D15 well would have followed while in us®©pinion 3 abové? Thereforethe
Court need not addre§pinions 2 and 3 identified by Plaintiffs

Thus,Plaintiffs’objections tdManuel's opinions regardintdne following are moot:
(1) the location of the BE15 well, (2) the location of the facility that would have recsiv
production from the BE15 well and (3)the roue of the D15 well flow line. Plaintiffs’
objections to Manuelspinions regardinthe following remain atissué4) the likelihood
that any one ofhe multiple pipeline segments near Plaintiffsigatin coordinates were
at one time associated with thelB well; (5) the likelihood thaflow lines or pipelines
now in the vicinity of the B15 well were scattered by hurricane surge tidemfiemother
facility; and (6) the likelihood that the line marked by Plaintiff@gsvassociated with the
D-15 well.

With respectto Opinion 4, Manuel concludes that, more probably than notyon
one line in the vicinity of Plaintiffs’ allision 82 was associated with the I3 well23 With
respect to Opiniorb, Manuel concludes that the other lines in thenitgi were more

probably than not, scattered by hurricane surgestifom a nearby orphaned facility,

21R. Doc. 96 at 6.

22R. Doc. 832; R. Doc. 96 at 67.

23R, Doc. 832 at 2-3. Specifically, Manuel notes that one line segmengdrest the Humble D 15 well,
more probable than not, belongs to that wall."at 3. That line segment, Manuel states, is “theydinke
segment, more probable than not, appearing to lgeforthe Humbd D 15.”1d.

4



well, and pipe rack4 With respect to Opinion ,GVManuel conaldes that, more probably
than not, the line Plaintiffs struck was not asated with the D15 well but was scattered
from a nearby facility by hurricansurge tide®5> Manuel ultimately concludes in
hisreport:
More probable than not, the majority of line segrnsefound near the Humble D
15 well slip were distributed by hurricane tidefielTcapped line segment, more
probable than not, is the terminal end of the HuenDI15 flow line (abandoned in
place). This is the only line segment, more prokahkn notappearing to belong
to the Humble D 15 well. More probable than nok #&dditional line segments, all
broken ended (including the segment marked by M¥[ck), are hurricane tidal
surge distribution from the nearby orphaned fagiltdjacent well angipe rack?26
The Court finds Manuel lacks the education, expecege and expertiseecessary
for him to express expert opinions on these mattdiemnuel holds a bachelor’s degree in
general science and a master’s degree in zodlodjanuel worked as a high school
science teacher for six months and then as a fishiogist for nine yearsé He began
working for ExxonMobil in 1982, where he worked as operator and engineering
technician?® As an engineering technician, he “was often resgaagor designing Corps
of Engineer. . .wetlands permit plats,” which “required hiring arsaying company to
survey the field so [he] could consider and takmiaccount the wetland features of the
field, around existing oil and gas assetsManuel states that, in that capacity, he

“analyzed and interpreted survey results for ovikedn years.31 After retiring in 2006,

Manuel worked as a consultant for ExxonMobil, hessces for which “included it were

241d. “The multiple line segments . , including the line segment marked by Mr[i¢l” and thus the line
Plaintiffs struck withtheir boat, “more probable than not are line segtaestattered from the orphaned
facility, well and pipe raclas a result of hurricane surge tides of recentyé&d.

25]d. at 3.

261d.

27R. Doc. 833; R. Doc. 961 at 113, 4.

28R. Doc. 833.

291d.

30R. Doc. 961 at 717-8.

31]1d. at 18.



not limited to the investigation of various fielh@adonment issuesZAlthough Manuel
is undoubtedly familiar with surveys, hissume, declaration, and repatl to establish
that Manuel himselis a surveyor or that he has specializedining, knowledge or
experience in surveyinylanuel states in his report that he “spent [twogan site with
a C.H. Fenstermaker survey cre#, but the Court sees no indication survey was
performed Manuel had no survey on which he could rdlgnd survgors arehighly
trainedprofessionalsvho are licensed by the Stat®urveyorsare regularly allowed to
testify regardingsurveys, but lay witnesses are nbtanuel is not a licensed surveyor.
Neither doesManuelhave training, knowledge, or experience aedjnghurricanes or
how hurricane move pipes around in a bpdf water. Neither is Manuelan expert
in hydrology.

Further, & expert witness’s findings must have “a sufficigireliable scientific or
technical basis3 Manuels report fails to provide any scientific oechnical basis
underlying his conclusiondManuel’s conclusionamount tospeculation.He fails to
describe in his report any reliable principles oetimods on which he reliedlthough he
states he went to the site with a survey crew eawiewed aerial photos and survey data
files,35 this is not sufficient to establish a scientific wchnical basis for his opinions
Manueltries to provide additional suppaoirt his decarationto supplementhe findings

contained in his repof® Additional supporin Manuel'sdeclaration howevercannot be

321d. at 710.

33R. Doc. 832 at 1.

34Watkinsv. Telsmith, Inc., 121 F.3d984, 993 (5th Cir. 1997).
35R. Doc. 832 at 1-2.

36 See R. Doc. 961 at 4-5.



considered by th Court, as that wouldoe akin tothe Courts considering an untimely
supplemental repo®’

The Court findg¢hat Defendanhas failed toestablishby a preponderance of the
evidence tlat Manuelis qualified by scientific, technical, or other spaized knowledge
to testify as an expert in this matter. Defendaas hlso failed to establish that Manuel's
testimony is reliable or based on sufficient sciBnbr technicalbasis andexpertise to
support the findings of his repo#?.

CONCLUSION

For the foregoing reasoni§, IS ORDERED thatPlaintiffs’'motion to exclude the

testimony of Dennis K. Manué&d GRANTED.

New Orleans, Louisiana, thislstday of February, 20%56.

SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

37 See R. Doc. 91. The Court struck from the record Pldis'tsupplemental reports provided beyond the
Plaintiffs’ November 2, 2015, deadlinkd. Rule 26(a)(2) requires expert reports to be exclean@t the
time[] . ..that the court ordersFeD.R.Civ.P.26(a)(2)(D). Defendant’s expert reports were duedeber
15, 2015See R. Doc. 63 at 2'A district court has the discretion to exclude exptestimony and evidence
if a party does not produce expert reports within therappiate deadlinesMike Hooks Dredging Co. v.
Eckstein Marine Serv., Inc., No. 0803945, 2011 WL 3270855, at *2 (E.D. La. Aug. 1, 20(citing Sierra
Club v. Cedar Point Qil Co., 73 F.3d 546, 572 (5th Cir. 1996 Bee also Johnson v. Samsung Elecs. Am.,
Inc., No. 10-1146, 2011 WL 4704203, at *2 (E.D. La. Oct. 4, 2011t is well established that a district court
has broad discretion to enforce a scheduling oisl®wed pursuant to Rule 16(b) of the Federal Rofes
Civil Procedure.”);Winfun v. Daimler Chrysler Corp., 225 F. Appx 772, 773 (5th Cir. 2007) (“We review
District Court’s decision to strike an expegportfor failure to meet a deadlinender the deferential abuse
of discretion standard. The District Court has ltahscretion in discovery matters.” (citations oted)
(internal quotation marks omitted)The Court’s scheduling order makes clear that dieadl“may be
extended only by the Court upon timely motion filaccompliance with the Local Rules and upon a singw
of good causé.R. Doc. 46 at 5Defendantfailed to file any motion requesting leave to pmrbePlaintiffs
with supplemental reporfsast Defendants’ December 15, 2015, deadline.

38 The Court noteshat with respect tdlanuel’s association with Exxon, Plaintiffs chalggnhis bias and
objectivity.R. Doc. 831 at 2-3. Manuel’s bias and objectivity are not a questioradfmissibility but go to
the weight to be givebo the expert and his testimony, a determination tenlaele by the trier of facSee
Mossv. Ole S. Real Estate, Inc., 933 F.2d 1300, 1307 (5th Cir. 1991yhe court must allow the jury to make
credibility decisions and to decide what weightafford areport’s findings.”).If Manuel werequalified to
testify as an expert witness, the jury would determine ¢hedibility of his testimony, which presumably
would be subject to vigorous cross examination layrRiffs.
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