Fick v. Exxon Mobil Corporation Doc. 90

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

THOMAS FICK ET AL. CIVIL ACTION
Plaintiffs

VERSUS No.13-6608

EXXON MOBIL CORPORATION SECTION “E”
Defendant

ORDER AND REASONS

Before the Court iDefendant’s Motion for Summary Judgmelfor the reasons

set forthbelow, Defendant’s motion DENIED .
BACKGROUND

This is a personal injury case. Plaingiffhomas Fickand Antoine Gregoiré
(collectively, “Plaintiffs”) allegethat, while shrimping inBayou Jean La Croix Field in
Terrebonne Parish, Louisiana, on October 23, 263 was operatin@g Carolina Skiff
boatin a navigable waterwayhentheboatstruck a“pipeto the well owned by Exxais
Fick and Gregoirallege theysustainedsevere injuies as a result of the allisiof On
December 9, 2013, Fick filed this suit against BExx@lobil Corporation (“Exxon”)
Plaintiffs allege that Exxon was negligent and seekpensatory and punitive damages

under the general maritime ladw

1R. Doc. 64.

2 Plaintiff Antoine Gregoire was named in the Th&kthended Complaint. R. Doc. 38.

3R. Doc. 1at 1V; R. Doc. 6417 at 2; R. Doc. 69 at 2.

41d.

5R. Doc. 1.The Amended Complaint, filed June 17, 2014, namealf South Pipeline Company, L.P. (“Gulf
South”) as an additional defenda®. Doc. 10. Plaintiffs filed a motion to dismi&allf South, however, on
March 12, 2015, which the Court granted. R. Do&.3.

6R. Doc. 1at ¥-VlII; R. Doc. 38.
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On November 252015, Exxon filed a motion for summary judgmenExxon
argues in its motiomhatit does not own the object Plaintiffs struck an@ tbject is not
associated with Exxon such that it could be heddlie for the alleged allisiob Plaintiffs
filed a respose in opposition to Exxon’s motion on December28159 Exxon filed a
reply in support of its motion on December 18, 2@0°1&nd Plaintiffs filed a surreply on
December 23, 20185.

STANDARD OF LAW

Summary judgment isappropriateonly “if the movant showghat there is no
genuine dispute as to any material fact and theanobis entitled to judgment as a matter
of law.”12“An issue is material if its resolution could aftéate outcome of the actioris”
When assessing whether a material factual dispustskhe Court considers “all of the
evidence in the record but refrains from makingdibdity determinations or weighing
the evidence™ All reasonable inferences are drawn in favor of blo@-moving party!s
There is no genuine issue of material fact if, eveEawing the evidence in the light most
favorable to the nomoving party, no reasonable trier of fact coulddfifor the non
moving party, thus entitling the moving party todgment as a matter of la.

Inadmissible evidence cannot be considered swsummary judgment motio#.“The

"R. Doc. 64.

81d.

°R. Doc. 69.

1 R. Doc. 80.

1R. Doc. 82.

2Fed. R. Civ. P. 56See also Celotex Corp. v. Catreft77 U.S. 317, 32223 (1986).
BDIRECTV Inc. v. Robsq20 F.3d 532, 536 (5th Cir. 2005).

14 Delta & Pine Land Co. v. Nationwide Agribusiness.i€o, 530 F.3d 395, 398 (5th Cir. 200&ee also
Reeves v. Sanderson Plumbing Prods.,,I580 U.S. 133, 15651 (2000).
15McLaurin v. Noble Drilling (US) Ing.529 F.3d 285, 288 (5th Cir. 2008).
8Smith v. Amedisys, Inc298 F.3d 434, 440 (5th Cir. 2002).

17See Pegram v. Honeywell, In861 F.3d 272, 285 (5th Cir. 2004).
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admissibility of summary judgment evidence is sebj® the same rules of admissibility
applicable to a trial®

If the dispositive issue is one on which the movpeyty will bear the burden of
persuasion at trial, the mimg party “must come forward with evidence which wi
‘entitle it to a directed verdict if the evidenceemt uncontroverted at triall® If the
moving party fails to carry this burden, the motiorust be denied. If the moving party
successfully carries th burden, the burden of production then shiftsht®e normoving
partyto direct the Court’s attention to somethimghe pleadings or other evidence in the
record setting forth specific facts sufficient tstablish that a genuine issue of material
factdoes indeed exis®

If the dispositive issue is one on which the rmoving party will bear the burden
of persuasion at trial, the moving party may satis§ burden of production by either
(1) submitting affirmative evidence that negates areasial element of the nemovant’s
claim, or (2) affirmatively demonstrating that tleers no evidence in the record to
establish an essential element of the moeavant’s claim?! If the movant fails to
affirmatively show the absence of evidence in tleeord, itsmotion for summary
judgment must be deniedd.Thus, the nommoving party may defeat a motion for
summaryjudgment by “calling the Court’s attenti@msupporting evidence already in the

record that was overlooked or ignored by the movpayty.”?3 “[U]nsubstantiated

18 Resolution Trust Corp. v. Starke41 F.3d 1018, 1024 (5th Cir. 1995).

19Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, B3-64 (5th Cir. 1991) (quotin@olden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991)).

20 Celotex 477 U.S. at 32224.

21ld. at 33%+32 (Brennan, J., dissenting).

22See idat 332.

23|d. at 332-33. The burden would then shift back to the mavemdemonstrate the inadequacy of the
evidence relied upon by the ngnovant. Once attacked, “the burden of productiofftsiho the nonmoving
party, who must either (1) rehabilitate the eviderattacked in the moving party's papers, (2) praduc
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assertions are not competent summary judgment peelelThe party opposing summary
judgment is required to identify specific evidenicethe record and to articulate the
precise manner in which that evidence support®hlieer claim. ‘Rule 56 does not impose
upon the district court a duty to sift through tteeord in search of evidence to support a
party’s opposition to summary judgmeni4”
ANALYSIS

To establisithat Exxon is liable for the allisigriPlaintiffs “must prove that the pipe
was owred, maintained, controlled, or placed in positidy’Exxon 25 Plaintiffs cannot
survive summary judgment without some evidenceitigkExxon to the pipe; establishing
that Exxon’s operations were closest to the alissite is insufficiené

Exxon arguedlaintiffs have presented no evidemsteowing that Exxon owned,
placed, or maintained the line Plaintiffs striZéd he allision occurred in aarea adjacent
to anoil well field in which Exxon operated through 1988but Exxon maintainsand
Plaintiffs donot dispute?® that the only asset Exxon ever owned in the vigimt the
allision site washenowplugged and abandoned I3 well 30 Exxon’s corporate deponent

testifiedthat Exxon(formerly and at that time, Humble Oil & Refiningp( leased the

additional evidence showing the existence of a genuinesi$sutrial as provided in Rule 56(e), or (3) sulbmi
an affidavit explaining why further discovery isgessary as provided in Rule 56(fid’ at 332-33, 333 n.3.
24 Ragas v. Tenn. Gas Pipeline C436 F.3d 455, 458 (5th Cir. 1998) (citif@glotex 477 U.S. at 324;
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994) and quot8ikgptak v. Tenneco Resins, |In@53 F.2d
909, 91516 &n.7 (5th Cir. 1992)).

25Guidry v. Apache Corp. of Delawar236 F.App'x 24, 25 (5th Cir. 2007)Creppel v. Shell Oil Cp.738
F.2d 699, 702 (5th Cir. 1984%.ee also Parker v. Arco Oil & Gas GCdlo. 075915, 2007 WL 4299426, at *2
(E.D. La. Dec. 6,2007) (“Aduty exists when thedee owns the obstructions, has plaitesim, or maintains
them under its control)”

26 Guidry, 236 F. Appx at 25.

27R. Doc. 643 at 6.

28 R. Doc. 6414 at 2-3. Plaintiffs do not dispute this. R. Doc. 69 at 6.

29 Plaintiffs agree that the only asset Exxon ever edvvithin 100 feet of the allision site is thelB well.
R. Doc.698 at 115.

30 SeeR. Doc. 642 at 115; R. Doc. 698 at 15.



land from Louisiana Land and Exploration Companll&E”) in 1950.31 The parties
agree that the leadeetweenHumble Oil & Refining Co.and LL&E was “completely
released back to LL&E” in June 1983 Exxon maintains thait has not operated any
assets in Bayu Jean La Croix Field since 1983and thatit does not own, maintain,
control, or operateand had no duty to removdhe object Plaintiffs struck4

Plaintiffs attach to their opposition avom affidavit from Thomas Picoun his
affidavit, Picou stateghat, while he was operating his vesselBayou Jean La Croign
October 24, 2013, his vess&lruck the same objet¢hat Plaintiffs struck3s Picou also
statesthat John Dill, a claim supervisor for ExxonMobil Riskaviagement, In¢8 told
Picou that the glect he struck “was Exxon’s equipment which wasoassted with a Well
#15.37 According to the affidavit, Exxon sent Picou a ckéo compensate him for the
damage to his boasa result of his allision witthe object3® Thus, fadmissible, Picou’s
affidavit would create a genuine issue of matefadt as to whetheExxon owned,
operated, maintained, put in place, or was othexwesponsible fothe objectPlaintiffs
struck

Exxon arguedicou’s affidavit is inadmissible hesay and thus is not competent
summary judgment evidené@.Exxon also argues that Federal Rule of Evidence 408

renders inadmissible Picou’s affidavit concernimy aettlement with ExxorAs the party

31R. Doc. 6414 at 3.

32R. Doc. 642 at 14; R. Doc. 698 at 14. For the Rlease of Lease documesgeR. Doc. 6413.

33SeeR. Doc. 643 at 19;R. Doc. 6414 at 2 (“Weve not operated in that area since3l98R. Doc. 6414
at 3 (“Q Until 1983. And at which time, they abamdal the site to or backteabandoned the lease back
LL&E? A Correct.”); R. Doc. 694 at 5 (same).

34R. Doc. 643 at 17-25.

35R. Doc. 695 at +2.

36 R. Doc.80-2 at 12.

37R. Doc. 695 at 1.

38|d. at 2.

39R. Doc. 80 at 4.



objecting to the amhission of the affidavit, Exxorbearsthe burden of proving the
preliminary facts required to show its inadmisstlyiko

Under Rule 408, evidence of a statement made duwamgpromise negotiations
“about the claim” is inadmissible to prove or dispe the validity of a disputed claifi.
The rule expressly provides for exceptions, notthgt evidence of statements made
during compromise negotiations may be admitted &fioother purposet2This Court has
broad discretion in determining whether to admitdence related to a compromise or
settlement for another purpos®.Indeed, “[e]vidence coming out of settlement
negotiations . .[has] been admitted by courts for additional pumgmothe than
establishing liability, including for purposes @luttal, for purposes of impeachment, to
show knowledge and intent, to show a continuingreewf reckless conduct, and to prove
estoppel.?4

Moreover, gveral courts havdeterminedhatthe ruledoes not apply to evidence
regarding the settlement of a claim different frodme onebeinglitigated #*>though “even
the circuits that construe Rule 408 narrowly viewdence of third party settlements

skeptically.”?6 The 1972 advisory committee notesRale 408 state as follows:

40 Lyondell Chem. Co. v. Occidental Chem. Cog08 F.3d 284, 295 (5th Cir. 2010).
41FED.R.EVID.408(a)(2).

421d.

43n re Oil Spill by Oil Rig Deepwater Horizon in Gudf Mexico, on Apr. 20, 20]J0No. MDL 2179, 2012
WL 395048, at *3 (E.D. La. Feb. 7, 2012) (“Whethmiidence should be admitted for another purpose is
within the discretion of the district court; theasion to admit or exclude evidence proferred fohear
purposes will be reversednly for an abuse of that discretion.)}.S. Aviation Underwriters, Inc. v.
Olympia Wings, In¢.896 F.2d 949, 956 (5th Cir. 199@elton v. Fibreboard Corp.724 F.2d 500, 505
(5th Cir.1984).

44 Zurich Am. Ins. Co. v. Watts Indus., In417 F.3d 682, 689 (7th Cir. 2005).

45Tendeka, Inc. v. GloveNo. 131764, 2015 WL 2212601, at *20 (S.D. Tex. May 1112D(“Rule 408 does
not prohibit all uses of settlement offers. InsteRdle 408 prevents a party from proving or dispngmhe
validity of ‘a disputd claim’ by introducing evidence of valuable cdderation in compromising or
attempting to compromisghe claim? (quoting FED. R. EvID. 408) (emphasis in original))fowerridge,
Inc. v. T.A.O., InG.111 F.3d 758769—70 (10th Cir. 1997)Dahlgren v. First Nat. Bank of Holdreg&33
F.3d 681, 700 (8th Cir. 2008).

46 Dahlgren, 533 F.3d at 699.



While the rule is ordinarily phrased in terms ofiewé of compromise, it is apparent

that a similar attitude must be taken with resgecdompleted compromises when

offered against a party thereto. This latter sitomtwill not, of course, ordinarily

occur except when a party to the present litigati@s compromised with a third

person4’
As the Tenth Circuit explained, “Rule 408 does metjuire the exclusion of evidence
regarding the settlement of a claim different froim@ one litigatedthoughadmission of
such evidence may nonetheless implicate the sameecas of prejudice and deterrence
of settlements which underlie Rule 40®.Another section of this Court explained that
the underlying policy oRule 408 which is intended to encourage the compromise of
disputes by ensuring freedom of communication webpect tesettlement negotiations
“applies in situations, as here, in which a plafaittempts to introduce evidence of a
settlement between the same defemtdaut a different plaintiff4® Thecourt also stated,
however, that Rule 408 “may be used only to exclsd&lement documents that are
introduced to prove or disprove the liability oretamount of the claimhat was the
subject of the compromiséel

Here,Plaintiffs seek to introduce Picou’s affidamnot to prove or disprove Exxon'’s
liability regardingPicou’s claim but rather to dispute Exxon’s contentthat it has no
connection with the object Plaintiffs struckherefore, Rule 408 does not bar its
admissibility.

Exxon also contends Picou’s affidavit is hearsag #mus inadmissible under Rule

80251Hearsay is a statement that “(lhe declarant does not make while testifying at the

47FeED. R.EVID. 408 advisory committee’s note.

48 Towerridge 111 F.3d a¥69-70 (internal citations omitted).

49 Safford v. St. Tammany Parish Fire Protectidist. No. 1 No. 020055, 2003 WL 1873907, at *5 (E.D.
La. April 11, 2003).

50 1d. (emphasis added).

51R. Doc. 80 at 4.



current trial or hearing; an@) a party offers in evidence togwe the truth of the matter
asserted in the statemert. A statementis not hearsay, however, when it affered
against an opposing parapdwas made by a person whom the party authorized tkema
a statement on the subject or was made by the patyployee on a matter within the
scope of that relationship amhile it existed>3

Picou states in his affidavit that John Dilvho was With Exxon Mobil
Corporation’ told Picou that the object he struck “was Exxongugment which was
associated with a Well #15% In his declarationDill concedes he is employed by
ExxonMobil Risk Management, Inc. as a claim supgoviand that he was the assgh
adjuster for Picou’s claim® Therefore,the statementvas allegedly madéy Exxon’s
employee on a matter within the scope of his relaship with Picou ashe adjuster
assignedby Exxonto Picou’s claim.Accordingly, the statement is not hearsayi,itais
offered against ExxoRé

The Court determines that Picou’s affidavit is adsilble. Dill denies that he told
Picou the object he struck wassociated with the-D6 well57 Picou’s affidavit in which
he swears an Exxon employee admitted that the blwas Exxon’'screates a genuine
issue of material fact as to whether Exx@mmnned, operated, maintainecbntrolled,put
in place, or was otherwise responsibletioe object that Plaintiffs struck.

Exxon argues in the alternative that, even if Exx@mmned the pipe Plaintiffs

struck, it did not breach any duties to Plaintiffscause Exxon was under no duty to

52 FED. R.EVID. 801(c).

53 FeED. R.EVID. 801(d)(2).
54R. Doc. 695 at 1.

55R. Doc. 802 at 1Y2-3.
56 FED.R.EvID. 801(d)(2).
57R. Doc. 802 at 7.



remove the pipe or monitor tHield afterthe lease was released back to LL&E in 1983.
In its memorandunt? Exxon cites several statutes and administrativeecadicles that
empower state officials to require parties to uridke certain oilfield restoration
activities and provide penalties for failure to coly with required restoration and
removal procedure® Exxon maintains,“Had the State detenined that ExxonMobil
needed to further act, it would have provided netiic the 30 or so years prior to the
accident. It never did; strongly suggesting ExxorfiMtiad satisfied its obligations under
the lease, the release and Statewide Order Nd& @8the day of the incidentt?

Whether Exxon satisfied its obligations under the lease and under Louisiana
reguationshas no bearing on whether Exxean be heldiable in tort for Plaintiffs’
allision. Exxon fails toestablish as a matter of law, or cite any casetio showthat the
oilfield restorationand removalaws andegulationgo which it referaffectthestandard
of care in a negligence acti®A Courts have made clear that “[a] duty exists whiea t

lessee owns the obstructions, has placed them,antains themunder its control 3

58 R. Doc. 643 at 2+25.

591d. at 22-25.

60 See, e.gla. Rev. Stat. §80:89, 30:92, 30:94

61R. Doc. 643 at 23.

62 Cf. Creppe] 738 F.2d at 702. The court @reppeldiscussedh regulation requiring lessees of lands on
the Outer Cotinental Shelf to “maintain all equipment in a safndition ... for the health and safety of
all persons[] and for the preservation and constowaof property and the environment” and to
‘immediately take all necessary precautions to cohtemove pr otherwise correct any hazardous oil and
gas accumulation or other health, safety, or fiagdrd.”Id. at 70+02. The court explained, “A breach of
the regulation providesmfederal civil cause of actidrand that the regulation established “no special
standard of care in a negligence actidd.”at 702.

63 Parker, 2007 WL 4299426, at *2 (“The court ilCfeppe] held that the mineral lessee had no duty to
clear its maritime leases of all obstructions sipnipécausét had notice of them. A duty exists when the
lessee owns the obstructions, has placed them, @ntains them under its control. Although it was
arguable that circumstantial evidence existed fox jury to have found that the mineral lessee owned
maintdned, placed, or controlled the pipe in the leaseea, the trial court did not instruct the jury tha
such a finding was a prerequisite to holding theenal lessee liable."See also CreppgeV38 F.2d at 702
(finding only that a mineral lessee doed have a duty “to police the waters covered byeatse or to take
steps to remove obstructions whitldoes not ownhas not placed there, or does not maintain otradh
(emphasis added)).



Picou’s affidavit raises a genuine issue of matefamt as to whether Exxon owned,
operated, controlled, maintained, or put into plate object Plaintiffs hitAccordingly,
summary judgment is not appropriate.
CONCLUSION
For the foregoing reasons;
IT 1S ORDERED that Exxon’sMotion forSummaryJudgment iDENIED.
New Orleans, Louisiana, this7th day of January, 2016.

VOR
UNITED STATES DISTRICT JUDGE
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