Waste Management of Louisiana, L.L.C. v. Jefferson Parish Doc. 122

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

WASTE MANAGEMENT OF LOUISIANA, L.L.C. CIVIL ACTION

VERSUS NO. 13-6764

JEFFERSON PARISH SECTION: “G”(5)

ORDER
Presently pending before the Court are Defahdéaste Management of Louisiana L.L.C.’s

("“Waste Management”) “Motion to Exclude Exp&eport and Potential Testimony of Frank C.
Newell™* and Counterclaim Defendafi&K Construction, L.L.C.’s (“T&K”) “Motion to Exclude
Expert Report of Frank C. Newell and Preclude Expert Testimony of Frank C. Newell Related to
T&K’s Scope of Work on the Jefferson Parish LandfillHaving reviewed the motions, the
memoranda in support, the memoranda in oppositierreitord, and the applicable law, the Court
will grant the motions in part and deny them in part

|. Background

A. Factual Background

According to the complaint, on October 9, 1996, Jefferson Parish entered into a “Time
Contract to Provide Services to Operate,nitge, and Maintain the Jefferson Parish Sanitary
Landfill Site” (the “Landfill Time Contract”) wth John Sexton Sand and Gravel Corp (“Sextdn”).

In 1998, with the approval of Jefferson ParSéxton sold, transferred, and assigned the Landfill
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Time Contract to Plaintiff Wete Management (“Plaintiff*). The Landfill Time Contract contains
the forum-selection clause at issue in the pending motion.

Pursuant to the Landfill Time Contract, Waste Management managed the Jefferson Parish
Sanitary Landfill (the “Landfill”) and the disposat all solid waste and sewage sludge generated
in Jefferson ParishAccording to the complaint, the Landfill was divided into Phases |, I, IlIA, and
I1IB.® Under the terms of the contract, Waste Management received an initial lump sum from
Jefferson Parish as well as a “tipping fee” for all waslisposed of in PhasIIIA and IIIB. In turn,

Waste Management was obligated to pay a royalty on certain wastes to Jeffersoh\Wasth.
Management alleges that the term of the Landfill Time Contract was to end when Phases IIIA and
111B were filled and closed.

According to Waste Management, onalyout May 17, 2012, while the Landfill Time
Contract was still in effect, Jefferson Parish #@8l Landfill Corporation (“IESI”) entered into a
“Contract to Provide Services to Operate, Manage, and Maintain the Jefferson Parish Sanitary
Landfill Site” (the “IESI Contract”f.The IESI Contract called for 8 to develop a new Phase IVA

of the Landfill, located between andrpially on top of Phases IlIA and 1lIB.Waste Management
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claims that IESI's development of Phase |V #eifered with its ongoing operations in Phase HiB.
Further, Waste Management asserts that JeffersahParced it to relocate a haul road to facilitate
IESI's development of Phase IVA.

On February 6, 2013, Waste Management edt@te a construction agreement with T&K
(“Closure Contract”) to perform thenal closure of the Landfill's Phase 11f8The Parish states that
the Closure Contract provided for a start adt@anuary 1, 2013 and a substantial completion date
of July 31, 20132 Waste Management claims that in March 2013, at Jefferson Parish’s request,
Waste Management agreed to end itsdfél operations by May 1, 2013, even though Phase I1IB
had yet to be filled and closétlefferson Parish, however, contends that the Landfill Time Contract
terminated on May 1, 2013 by its own terms and that Waste Management maintained continuing
obligations to complete work for which it had already been {aid.

According to the complaint, Waste Managentrteansitioned Landfill operations to IESI on
April 30, 2013 Following the transition, however, Waste Management alleges that it continued
to work on the installation of a final cap systéomnsisting of soil and synthetic layers/liners,” that

would close Phase IlIB.According to Waste Management, its work on the final cap system was
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complicated by Jefferson Parish’s failucecollect and control landfill gas&s.T&K also claims
that Jefferson Parish’s failures made it “impossible” for T&K to complete its remaining tasks on
the job.

On August 21, 2013, Waste Management delivarédotice of Termination” to Jefferson
Parish, purporting to terminate the Laifidfime Contract, effective August 31, 2033Waste
Management claims that it terminated the contdaet to Jefferson Parish’s failure to pay certain
invoices? On August 31, 2013, Waste Management ceased work on the Landfill; according to the
complaint, the final cap system &s largely complete” at this tifieAccording to Jefferson Parish,
Waste Management then assigned the performaiigatins of the final capping work to Jefferson
Parish?> T&K, however, states that this assignment was without its express written cdnsent.

Waste Management filed suit against Jefferson Parish on December 2& Q@13ctober
10, 2014, Jefferson Parish filed a multi-count countéén against Waste Management, as well as
against a new party, T&R. Jefferson Parish alleges that T&K, the Counterclaim Defendant, is a

third-party landfill contractor that breached its contract with Waste Management by failing to
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complete certain improvements to part of the Lantffilefferson Parish alleges that it was the third-
party beneficiary of the Closureo@tract or, in the alternative, that the contract was assigned to it.
Therefore, Jefferson Parish contends, it has stgridisue T&K for breach of contract and unjust

enrichment?

On January 30, 2015, the Court issued a sdimeporder setting a deadline of July 22, 2015
for written reports of Plaintiff's experts, as defd by Federal Rule of Civil Procedure 26(a)(2)(B),
to be delivered to Defendant’s counsel, anl@adline of August 21, 2015 for Defendants to serve
upon Plaintiff's counsel any written reportseofperts who may be witnesses for Defend&i s
July 1, 2015, in response to a request by the patie§ourt issued a claightion of its scheduling
order, noting that written reports for experts tgsii to issues involving the assertion of claims by
Plaintiff and Plaintiff-in-Countereim would be due no later than July 22, 2015, and that reports for
experts for issues involving the defense afrok by Defendant and Defendants-in-Counterclaim
would be due by August 21, 203%.

Jefferson Parish designated Frank C. Newell (“Newell”) as expert to review Waste

Management’s claims against the Parish and offer expert opinions as a civil efighmeell
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submitted his expert report on August 21, 2¢715.
B. Procedural Background

On August 31, 2015, Waste Management filed a “Motion to Exclude Expert Report and
Potential Testimony of Frank C. Newetf Jefferson Parish filed a memorandum in opposition on
September 8, 201%,and Waste Management submitted a reply on September 21*20m5.
September 1, 2015, T&K filed a separate “Motiokxelude Expert Report of Frank C. Newell and
Preclude Expert Testimony of Frank C. Newelld®ed to T&K’s Scope of Work on the Jefferson
Parish Landfill.*® On September 8, 2015, Jefferson gtafiled a memorandum in oppositidrand

T&K followed with a reply on September 16, 20%5[rial is scheduled to begin November 2,

20153
Il. Parties’” Arguments
A. Waste Management’s Motion in Limine
1. Waste Management’'s Arguments in Support of Its Motion

Waste Management claims that, first, Newell's opinions do not pass the reliability test set
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forth in Daubert v. Merrell Dow Pharmaceuticals, IffdWaste Management argues that Newell's
opinions do not meet thBaubertor Federal Rule of Evidence 702 standard of relevance and
reliability, and may be dismissed as “speculative or conjecttirdfdste Management alleges that
Newell's expert report is also deficient under FatlRule of Civil Procedure 26(a)(2)(B), which
requires: (1) a complete statement of all opinibieswitness will express and the basis and reasons
for them; (2) the facts or datamsidered by the witness in formitigem; (3) any exhibits that will

be used to summarize or support them; (4)witaess’s qualifications, including a list of all
publications authored in the previous 10 yeé$;a list of all other cas in which, during the
previous four years, the witness testified agxpert at trial or by deposition; and (6) a statement
of the compensation to be paid fhe study and testimony in the c48@/aste Management claims
that Newell’'s expert report is deficient becausgrovides no basis or reason behind any of his
opinions, and should therefore be excluded from evid&nce.

Second, Waste Management alleges that Nevgginions amount to an interpretation of
the Landfill Time Contract, and cit€osby Memorial Hospital v. Abdalldbr the proposition that
such interpretations of law are outsittee permissible realm of expert testimdfiywWaste
Management argues that the issues surroundinigtérpretation of a legal contract unquestionably

call for a legal conclusion, and that the interpretatios contract is a quesn of law for the Court

“Rec. Doc. 90-1 at p. (titing Daubert v. Merrell Dow Pharm., Inc509 U.S. 579 (1993)).
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to decide®® Such testimony, Waste Management codse does not assist the trier of fact to
determine a fact in issue, whis the goal of expert testimoffinstead, Waste Management avers,
Newell usurps the Court’s role by providingerpretations of the Landfill Time Contr&étWaste
Management notes that Newell quotes the Landfill Time Contract 21 times, and that of the 23
opinions provided in his report, 7 constituteempretations of the Landfill Time ContrgéMWaste
Management argues that it is “abundantly evitlémat Newell's reporis designed to support
Jefferson Parish’s claims regarding who is respdm$il various issues relevant to liability under

the Landfill Time Contract, and that such testimony is improper ubdaibert*® Waste
Management quotes extensively from Newell's expeport, highlighting instances in which it
alleges that Newell is providing legal conclusions labeled as opitfions.

Third, the company claims that no foundation has been laid for Newell's qualifications to
testify as an expert in this cad&Vaste Management alleges tBaiubertaims at excluding expert
testimony that is based merely on subjective belief or unsupported speculation, and that
extrapolating meaning from a coadt is inherently subjectiv@ The company argues that the “vast

majority” of Newell's written report involves sectis of the Landfill Time Contract and that his

4 1d. at p. 4 (citingAmica Mut. Ins. Co. v. Moak5 F.3d 1093, 1096 (5th Cir. 1995)).
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potential trial testimony would be prejudicial besadut is not based on any particular method or
technique, but is simply his interpretation of a conttact.

Additionally, Waste Management says, althouglwBlés resume is attached to the report,
there is no showing as to why his credentials qualify him for the case at'Adredcompany argues
that the “Forensic Engineering Experience” seatibNewell's resume demonstrates that he has no
expertise in the engineering aspects of a landiilf that indeed the was “landfill” and “solid
waste” are absent from his resutn&/aste Management also alleges that his report is deficient
under Federal Rule of Civil Procedure 26 becausdstto set forth his qualifications and does not
contain a list of any publications he has authdted.

2. Jefferson Parish’s Arguments in Opposition

In its Opposition, Jefferson Parish responds that Newell is qualified to serve as an expert
witness in this case, arguing that his expert tieptong with his supplemental report, show that he
has extensive experience as a professional civil engineer and land surveyor dating back to 1982, has
worked extensively in engineering and constarctontract administration, and has experience in
drainage, landfills, sewerage, wat@atment and roadway engineermgs such, Jefferson Parish

contends, Newell is qualified to opine as to thedPésidefenses in the case, including the rights and
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obligations of the parties under the Landfill Time Contract.

JeffersoiParistargue thaiNewell'sopinionsregardin(the contrac areadmissibliancthat
Waste Manzgement’s reliance oCrosby Memoria Hospita v. Abdallat is misplaced? There,
Jefferson Parish contends, the district court sttiaekegal conclusions in an expert affidavit filed
in conjunction with a motion for summary judgmé&hfccording to Jefferson Parish, the Fifth
Circuit upheld the exclusion, reasoning that Fabieule of Civil Procedure 56, governing summary
judgment, limits the matters to be properly included in an affidavit to facts based on personal
knowledge®* Thus, Jefferson Parish states, although tfie Eircuit held it was appropriate for the
district court to exclude portions of the affigathat were useless at the summary judgment stage,
the case is not applicable to the admission of expert testimony &t trial.

Instead, Jefferson Parish contends, “the adonssi expert testimony to provide context on
an industry practice and interpret contractual promisispecific to such an industry falls within a
district court’s discretion, so long as the explanation provided by the expert is nheeded to more
accurately comprehend the meaning of technical terms used within that industry oftrade.”
Jefferson Parish cites Louisiana Civil Code 204He proposition that words of a contract must

be given their generally prevailing meaning, and that words of art and technical terms should be

81d. at pp. 2-3.
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interpreted according to the meagiof that term in the industf§ Thus, the Parish contends, the

use of expert testimony to explain the techniogning of terms used in an industry is “prudént.”
Jefferson Parish also challenges Waste Management’'s assertion that Newell's opinions

should be excluded because they are opinions‘akitoate legal issues,” arguing that opinions are

not objectionable just because they embrace ultimate issues, and citing the advisory committee notes

to Federal Rule of Evidence 704 for the proposition that strictures against allowing witnesses to

express opinions upon ultimate issues are no longer in favbe Parish contends that Newell's

opinions refer to the Landfill Time Contract because his technical opinions, based on his

understanding of the operation tdie landfill, are inextricabldrom the relevant contract

provisions?’ Jefferson Parish’s position is that Newell’sripis will help the trier of fact interpret

terms in the contract in light of scientific ugagnd the course of dealings between the paftias.

the alternative, Jefferson Parish suggests thheiCourt wishes to exclude a portion of Newell's

testimony, he should be permitted to testify regagdine opinions set forth in his report, subject to

a limiting instruction that he may not render legal opinions as to the meaning of contract

provisions®*

Jefferson Parish also rebuts Waste Managemeaim that Newell’s report lacks adequate

% d.
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foundation, arguing that, in Newell's supplement to his expert report, attached with the Parish’s
Opposition, Newell sets forth in detail his extensive experience in contract manadefent.
Parish also notes that Newell’s report states ffe has reviewed the documents provided by the
parties in this litigation, has conducted site visits, and engaged in interviews with the Landfill
Engineer! The combination of his experience and thatiminous facts and data that he reviewed”
provides a “more than adequate foundation’Newell’s opinions, according to Jefferson Parfsh.

3. Waste Management's Arguments in Further Support of Its Motion

In reply, Waste Management contends tiaile it is true that expert testimony may
sometimes be admissible to explain technicaliensific terms within a contract, none of Newell's
opinions contain an explanation of any terntha Landfill Time Contact, let alone a technical
term.”?Instead, Waste Management avers, Newell'siopis simply interpret the plain language of
the contract, “always with an aim at shifting liability from Jefferson Parish to Waste Managément.”
As an example, Waste Management cites page 20 of Newell’s report, where he states:

It is my understanding that timely noticetbis claim was not given to Jefferson

Parish by Waste Managment, as required by Section XI, General Conditions,

Paragraph M, Extra and/or Additional Service/Work and Changes, page 36 of the

Time Contract®

Furthermore, Waste Management challengtsrden Parish’s reliance on Federal Rule of
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Evidence 704, arguing that while expert opinioresrast necessarily inadmissible merely because
they embrace an ultimate legal issue, the Fifth Circuit has held unequivocally that legal conclusions
or statements of advocacy do not assist the factfifid&faste Management also contends that
Jefferson Parish’s reliance @veitz Co. v. MH Washingtas misplaced, arguing that an expert’s
interpretation of provisions of a contract was not at issi&ertz which instead dealt with an
objection to an expert’'s methodologylhe company contends th&feitzin no place states that an
expert’s opinion is admissible when it is “inegtble” from the provisionsf a contract, and that
furthermore, if Newell's opinions are indeed sextricably linked to the contract, then it is clear
he is rendering an opinion as to the meanirthatfcontract and his agibns should be excludéd.

Waste Management argues that Jefferson Paa#iernative request—that the Court issue
a limiting instruction prohibiting Newell from rendeg legal opinions as to the meaning of contract
provisions—would not suffice because nearly aNefvell’s opinions constitute legal conclusions
or interpretations of the Landfill Time Contrdguvaste Management further contends that even if
any of Newell's opinions are allowed, he can deltify in support of Jefferson Parish’s defenses
to Waste Management’s claims, becausedpert was not timely submitted by July 22, 2015, the
deadline for expert reports supporting Ridifs and Plaintiffs-in-Counterclairi.

Finally, Waste Management reavers that NEsvsupplemental report does not establish a

8 1d. (citing Snap-Drape, Inc. v. Comm'r of Internal Rever@® F.3d 194, 197-98 (5th Cir. 1996)).
71d. at p. 3 (citingWeitz Co. v. MH Washingtp631 F.3d 510, 526 (8th Cir. 2011)).
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foundation for his opinions, arguing that althoughréport states that Newell was recently retained
and certified as an expert in a case “involgogstruction and contractual disputes,” it doetsay
that he was certified as an expertontract interpretation, nor could he®b&urthermore, Waste
Management claims, Newell has set forth no qualifications entitling him to testify as an expert
regarding landfill contracts, stating that higpplemental report does not note any experience with
landfill contracts, but merely statdsat he has evaluated landfill sitB&Vaste Management also
notes that Newell has not authored any publications in his area of expertise, and asserts that
Newell's personal website includes no references to experience with landfill contracts or landfills
generally?®
B. T&K’s Motion in Limine

1 T&K’s Arguments in Support of Its Motion

T&K seeks to exclude Newell’s testimony on the following grounds: (1) Jefferson Parish
failed to meet the deadline in the Court’s schieduorder for producing an expert report relating
to T&K’s scope of work; (2) the Parish’s Ru2& expert designation and report from Newell are
procedurally deficient; and (3) Newell's expert opinions are improper because no foundation has
been laid for his qualifications to testify as an expert regarding T&K'’s scope oftvork.

T&K first argues that under the Court’s initial scheduling order, written reports of experts

who may be witnesses for issues regardingrdaiy Plaintiff or Plaintiff-in-Counterclaim were

81d. at p. 4.
8|d. at p. 5.
8d.

8 Rec. Doc. 93 at p. 1.
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required to be delivered to T&K by July 22, 2083 &K claims that, despite this order, Jefferson
Parish—a Plaintiff-in-Counterclai against T&K—did not serve Mell's expert report until August

21, 2015 T&K asserts that even though the report states that it only relates to claims asserted
against Jefferson Parish by Waste Managemeng ploet makes assertions against T&K and offers
opinion adverse to T&R! A report related to such assertipascording to T&K, is thus untimef§.

Next, T&K argues that Newell's expert disclossiege also deficient because the reports fail
to set forth his qualifications for providinggert testimony regarding T&K'’s scope of woPkL &K
claims that Newell does not provide a list of pulilmas authored by him in the last ten years, and
thus his report and testimony should be exclied.

Last, T&K alleges that Newell fails to prale proper qualifications or support for his
“conclusory opinions relating to T&K” undédaubert® According to T&K, although Newell’'s
resume is attached to his report, there is no sigpas to why his credentials qualify him to testify,
and the “Forensic Engineering Experience” section of his resume “demonstrates that he has no
expertise in the engineering aspects ofaadfill or the processes employed by a landfill

contractor.®?

8 Rec. Doc. 93-1 at p. 2.

8 d.
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2. Jefferson Parish’s Arguments in Opposition

In its Opposition, Jefferson Parish avers thawblehas worked extensively in the areas of
engineering and construction contract administration and is well qualified to opine as to the Parish’s
defenses in this ca8&First, Jefferson Parish claims thééwell’s opinions regarding T&K are
timely because they were offered in support of the Parish’s defense to Waste Management’s
claims?* The Parish argues that Newell’s opinions relatiés contentions that the Parish does not
owe Waste Management for obligations that Waste Management subcontracted to T&K and that
T&K ultimately did not complet& As such, Jefferson Parish claithst T&K’s role in the matter
is inextricably linked to the Parish’s defensé&\aste Management’'s Complaint, and therefore are
not untimely®

Next, Jefferson Parish argues that Newell's opinions have an adequate foundation, noting
that Newell's supplemental expert report sets forth in detail his experience in civil engineering,
surveying and contract managem€nthe Parish also states that Newell’s report is not deficient for
failure to list his publications, because he hasantiiored any publications in the last ten yé&ars.
Jefferson Parish claims that the supplement outlines Newell’s landfill experience and states that he

has reviewed the documents provided by the pdditss litigation, as well as pleadings, discovery

% Rec. Doc. 102 at p. 3.
%1d. at p. 4.

%1d. at p. 5.
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responses, the Landfill Time Contract, photos, plans and specific&tions.
3. T&K’s Arguments in Further Support of Its Motion
In reply, T&K challenges Jefferson Parish’s characterization of Newell's expert report as
aimed only at supporting the Parish’s detent® Waste Management's allegati®fig.&K argues
that the report makes affirmative assertionsragial &K’s scope of work and offers an adverse
opinion as to T&K As an example, T&K points to a portion of Newell’s report that states:
“[A]fter T&K claimed that their cappig work was completed, Jefferson Parish
inspected the work and found that in many places the depth of fill placed by T&K

was substantially below the 18” required. | also understand that T&K never provided

seeding of the final cover. Accordinglyetivork has not been accepted by the Parish.
1102

Next, T&K quotes a portion of fferson Parish’s Counterclaim:
“Despite amicable demand, T&K has not completed the work required under the
Construction Agreement, including, but not limited to:
k) Completion of Phase IlIB final cover, road, and drainage;

m) Hauling of sufficient soil to complete the 18-inch thick soil cover;
n) Seeding and establishing an acceptable vegetative covef?. . .”

T&K argues that the excerpt from Newell's repisrnearly identical to Jefferson Parish’s
counterclaim against T&K, and therefore hisropn is not merely a “defensive” assertion in

response to Waste Management’s claims, but rather offered in support of Jefferson Parish’'s

“1d. at p. 6.

10 Rec. Doc. 112t p. 2.
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10214, (citing Rec. Doc. 93-2 at p. 18).

1931d. at pp. 2—3 (citing Rec. Doc. 37 at pp. 17-18).

17



affirmative claims against T&K%* T&K contends that Newell’s report was thus untimely as it
relates to T&K'’s performance and scope of work on the Landfill and should be extluded.

Next, T&K reavers that Newell's report is dgént under Federal Rule of Civil Procedure
26 because it fails to set forth his qualifications for providing expert testimony regarding T&K’s
performance and scope of wdfR.T&K claims that Newell’s reparfails to provide sufficient
gualifications to testify as an expert regardiagstruction work performed in closing a landfill, and
once again alleges that Newell has provided nefiptblications authored by him or a statement
that he has not authored any publications in the last 10 yé#@gK also alleges that the fact that
Jefferson Parish served it with a supplemental report after T&K and Waste Management filed
motions to exclude Newell’'s testimony is evidetita the Parish knew that Newell’s initial report
was deficient when first servéd.

Finally, T&K argues that the supplemental redails to provide proper qualifications or
support for Newell's opinions, and that, contrdoythe Parish’s contentions otherwise, the
supplemental report proves that Newell has inadequate qualifications to render an expert opinion
about T&K in this cas&”® T&K notes that Newell’s report statesly that he has “evaluated” and

“assessed” landfill sites in Plaguemines Parish, “evaluated” a modification of a leachate collection

10414, at p. 3.
105,
106,
107,
10814,

191d. at p. 4.
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system in Tangipahoa Parish Landfill, and “surveyed” an Exxon Land Disposal Farm in
Mississippit’°None of these experiences, T&K claimglindes a single job related to construction
services in closing a landfill, the services that T&K providesls such, T&K contends, Newell has
failed to lay a proper foundation undeaubertand Federal Rule of Evidence 702.

[ll. Law and Analysis

Both motions in limine seek to exclude Newell's expert report on similar grounds, namely
that: (1) the expert report is procedurally defiti particularly because it was not timely filed in
accordance with the Court’s scheduling order; (2) Jefferson Parish has failed to lay an adequate
foundation for Newell’s qualifications to opine iinis matter; and (3) Newell's opinions largely
amount to ultimate legal conclusions and contract interpretation rather than proper expert testimony.
As such, both motions in limine will be addressed together, except as noted below.

A. Excluding Expert Report and Testimony

1. Legal Standard

Federal Rule of Evidence 702 allows “[ajtness who is qualifié as an expert by
knowledge, skill, experience, training, or educationtgstify in the form of an opinion or otherwise
if”: (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of
reliable principles and methods, and (3) the vesieas applied the principles and methods reliably

to the facts of the cas&. Prior to the testimony of such an expert at trial, Federal Rule of Civil

110 |d
111 |d
112 |d

13 SeeFeD. R.EVID. 702 (a)-(d).
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Procedure 26(a)(2) requires the disclosure oeipert's identity and the preparation of a written
report, prepared and signed by the expert, coimigi“a complete statement of all opinions the
witness will express and the basis and reasons for tHémistrict courts have the discretion to
exclude expert reports or expert testimony when a party does not comply with the disclosure
requirements of Rule 26(a)(2) in preparing an expert report and introducing expert testtmony.

In evaluating whether to exercise its disaetio exclude expert testimony, the Fifth Circuit
instructs that courts should consider four fasttl) the importance of the excluded testimony, (2)
the explanation of the party for its failure ¢omply with the court’s order, (3) the potential
prejudice that would arise from allowing thetbe®ny, and (4) the availability of a continuance to
cure such prejudice'?®

2. Analysis

a. Timeliness of Newell's Report

On January 30, 2015, the Court issued a sdimeporder setting a deadline of July 22, 2015
for written reports of Plaintiff's experts to be delivered to Defendant’s counsel, and a deadline of
August 21, 2015 for Defendants to serve upon Plaisttifunsel any written reports of experts who

may be witnesses for DefendahtsThere, the Court warned that it would not permit any witnesses

14 Fep. R. CIv. P.26(a)(2)(B)(i).

115 See Harmon v. Ga. Gulf Lake Charles, L.L 476 F. App'x 31, 36-37 (5th Cir. 2012) (holding that
district court did not abuse its discretion in determiniva exclusion of an expert’s testimony was an appropriate
sanction for plaintiffs’ failure to complwith rule governing expert reportsge alsdnnogenetics, N.V. v. Abbott
Labs, 512 F.3d 1363, 1367 n.4 (Fed. Cir. 2008) (holding that exclusion and forfeiture are appropriate consequences
for attempts to proffer expert testimony without compliance with Rule 26).

18E E.O.C. v. General Dynamics Carp99 F.2d 113, 115 (5th Cir. 1993).

7Rec. Doc. 60.
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who did not comply wittthe order to testify:® On July 1, 2015, the Court clarified its scheduling
order, noting that written reports for experts tgsii to issues involving the assertion of claims by
Plaintiff and Plaintiff-in-Countereim would be due no later than July 22, 2015, and that reports for
experts for issues involving the defense afrok by Defendant and Defendants-in-Counterclaim
would be due by August 21, 2018.

Although Jefferson Parish is the Defendant in this matter, it is also a Plaintiff-in-
Counterclaim against T&K and Waste Management. T&K, however, has made no counterclaims
against the Parish. The Parish argues that Newell's report was timely because his opinions were
offered in support of the Parish’s defense tsWdlanagement’s claims, and that T&K’s role in
the matter is inextricably linked to the Paisstiefense to Waste Management’s Complat@n
its face, however, it appears cleaattthe Court ordered the delivery of expert reports for witnesses
“for issues involving the assenti of claims by . . . Plaintifin-Counterclaim” by July 22, 2015, and
that the use of Newell's testimony against T&Kho appears in this matter only as a Counter
Defendant, falls under the scheduling ordér.

Waste Management also alleges in its repigflihat the report was not timely filed as it
relates to the Parish’s claims against the compdmaste Management, unlike T&K, does not

extensively brief this argument, offering it in@tnote in a reply briefrad briefly addressing the

H8d. at p. 3.

9Rec. Doc. 64.

120 Rec. Doc. 102 at p. 3.
121 SeeRec. Doc. 64.

2 Rec. Doc. 116 at p. 4 n.1.
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matter at oral argumettHowever, Waste Management is correct that Newell’s opinions may only
be offered in support of Jefferson Parish’s deferessd not in support of its counterclaims, as the
scheduling order makes clear that any expert reports supporting affirmative claims by Jefferson
Parish acting as a Plaintiff-in-Counterclaim were due by July 22, 2015.

In conclusion, it appears that Jefferson Pansleed did not file Newell’s expert report in
a timely manner insofar as his report related tdPduesh’s affirmative claims against either T&K
or Waste Management. To the extent that Neveelks to testify with regard to Jefferson Parish’s
defenses against Waste Management, however, his report was timely submitted.

b. Discretionary Factors for Excluding Expert Testimony

Next, the Court must evaluate whetheretxercise its discretion to exclude Newell's
testimony insofar as it violated the Court’s scheduling order. The Fifth Circuit instructs courts to
consider four factors: “(1) the importance c# #xcluded testimony, (2) the explanation of the party
for its failure to comply with the court’s orddB) the potential prejude that would arise from
allowing the testimony, and (4) the availability of a continuance to cure such prejtflice.”

First, Jefferson Parish does not argue that Newell’s testimony would be vital to its claims
against T&K or Waste Management. Indeed,Rhesh argues that the testimony does not support
any of its claims against either party, but only its defenses to assertions by Waste Management,
which inextricably involves certain testimony regarding T&KlIn light of the significant

limitations on Newell's proposed testimosge infrathe Court further finds that any testimony that

1231d.; Rec. Doc. 120.
124F E.O.C. v. Gen. Dynamics Coyp99 F.2d 113, 115 (5th Cir. 1993).

1% Rec. Doc. 102 at pp. 4-5.
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might be prohibited as untimely is likely not of significant importance to Jefferson Parish.
Second, Jefferson Parish claims that it did nbtdaomply with the Court’s order, and that
in fact Newell's expert report was timely subnttgecause it speaks only to the Parish’s defenses
against Waste Management, and by extension any necessary reference'ttBetiiuse Jefferson
Parish does not appear to dispute that the udewéll’s testimony in its case-in-chief against either
T&K or Waste Management would be inappropriate, this factor is at best neutral.
Third, T&K argues that Newell's opinions support affirmative allegations and adverse
opinions against T&K, and that it would presainty therefore be prejudiced by allowing Newell
to testify against it?” Waste Management alleges the same, albeit bff&fhe Court issued its
initial scheduling order on January 30, 203 Waste Management and Jefferson Parish then
submitted a joint motion for clarification on June 29, 2015, in which both parties suggested the
Court adopt the language it ultimately did, requiring reports supporting Plaintiff-in-Counterclaim
to be submitted by July 22, 2038 Both parties were clearly on notice of the upcoming deadlines
and were aware that experts who did not compti the scheduling order would be barred from
testifying at triat** Therefore, to the extent that Newsliipinions support Jefferson Parish’s claims

against T&K, or any of its counterclaims agsti Waste Management, the Court finds that the

1269,

27 Rec. Doc. 112t p. 2.

12 Rec. Doc. 116 at p. 4 n.4.
129 Rec. Doc. 60.

1%0Rec. Doc. 63.

Bl SeeRec. Doc. 60.
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Counterclaim Defendants would indeed be yteged by the untimely submission of Newell's
expert report and their inability to rebut or respond through their own expert reports in a timely
manner.

Fourth, the Court has rejected the parties’ most recent attempt to continue the trial in this
case'*and trial is scheduled to begin on NovemB, 2015. A continuance would not necessarily
remedy any potential prejudice, particularly in light of the limited scope of Newell's potential
testimony,see infra Therefore, this factor is also neutral, or may weigh slightly in favor of
admitting Newell’s testimony.

In conclusion, given that the Court finds that Newell’s report was not timely submitted to
support Jefferson Parish’s counterclaims against®wdanagement and T&K, and finding that the
four factors considered on balance weigh wofaof excluding Newell’s testimony insofar as it
relates to Jefferson Parish’s counterclaims, @ourt finds that Newell’s testimony may not be
admitted against T&K and may not be admitted insa$she seeks to testify in support of Jefferson
Parish’s claims against Waste Management.

B. DaubertMotions

1. Legal Standard

The district court has considerable discretion to admit or exclude expert testimony under
Federal Rule of Evidence 762.Rule 702, which governs the admissibility of expert witness

testimony, provides that an expert witness “quedif . . by knowledge, skill, experience, training

132Rec. Doc. 77.

133 See Gen. Elec. Co. v. JoinéR2 U.S. 136, 138-39 (199Beatrax, Inc. v. Sonbeck Int’l, In@00 F.3d
358, 371 (5th Cir. 2000).
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or education,” may testify when “scientific, tectali or other specialized knowledge will assist the
trier of fact to understal the evidence or to deteine a fact in issuet* For the testimony to be
admissible, Rule 702 establishes the following requirements:

(1) the testimony [must be] based upon sufficient facts or data,

(2) the testimony [must be] the product of reliable principles and methods, and

(3) the witness [must apply] the principles and methods reliably to the facts of tH& case.

In Daubert v. Merrell Dow Pharmaceuticals, Inthe Supreme Court held that Rule 702
requires the district court to act as a “gatekéefmeensure that “anyral all scientific evidence
admitted is not only relevant, but reliabfé®The court’s gatekeeping function thus involves a
two-part inquiry into reliability and relevance.

First, the court must determine whether theffered expert testimony is reliable. The party
offering the testimony bears the burden of establishing its reliability by a preponderance of the
evidence?®' The reliability inquiry requires a court &ssess whether the reasoning or methodology
underlying the expert’s testimony is vatii The aim is to exclude expert testimony based merely

on subjective belief or unsupported speculatidn.

134 Fep. R.EviD. 702;see also Daubert v. Merrell Dow Pharm., In809 U.S. 579 (1993).
1%5Fep. R.EvID. 702.

1% Daubert 509 U.S. at 58%ee also Kumho Tire Co. v. Carmicha&26 U.S. 137 (1999) (clarifying that
the court’s gatekeeping function applies to all forms of expert testimony).

137 See Moore v. Ashland Chem. Int51 F.3d 269, 276 (5th Cir. 1998) (citigre Paoli R.R. Yard PCB
Litig., 35 F.3d 717 (3d Cir. 1994)).

138 See Dauberts09 U.S. at 589.

139 See idat 590.
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In Daubert the Couridentified a number of factors that are useful in analyzing reliability
of an expert’s testimony: (1) whether the thelag been tested; (2) whether the theory has been
subject to peer review and publication; (3) @awaluation of known rates of error; (4) whether
standards and controls exist and have been maaataiith respect to the technique; and (5) general
acceptance within the scientific communityin Kumho Tire the Supreme Court emphasized that
the test of reliability is “flexible” and th&aubert’slist of specific factors does not necessarily nor
exclusively apply to every expert in every c&Sén addition to the five factors laid out Daubert,
a trial court may consider other factors, such as (1) whether the expert’s opinion is based on
incomplete or inaccurate data; (2) whether the expert has unjustifiably extrapolated from an accepted
premise to an unfounded conclusion; and (3) whether the expert has adequately accounted for
alternative explanatiornté?> The overarching goal “is to make certain that an expert, whether basing
testimony on professional studies or personal e&peé, employs in the courtroom the same level
of intellectual rigor that characterizes the practice of an expert in the relevantfield.”

The court must also determine whether ttpgeet’s reasoning or methodology “fits” the facts
of the case and whether it will tleday assist the trier of fact to understand the evidence—in other

words, whether it is relevatt The Federal Rules of Evidence define “relevant evidence” as

10 See idat 592-94.

141 Kumho Tire 526 U.S. at 14%ee also Seatrag00 F.3d at 372 (explaining that reliability is a
fact-specific inquiry and application Bfaubertfactors depends on “nature oétissue at hand, the witness's
particular expertise and the subject of the testimony”).

142S5ee, e.gBlack v. Food Lion Ingl171 F.3d 308, 313 (5th Cir. 1999)pore, 151 F.3d at 278-79 (5th
Cir. 1998).

143Kumho Tire 526 U.S. at 152.

144 See Dauberts09 U.S. at 591;#b. R.EvID. 702.
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“evidence having any tendency to make the existeh@ny fact that iof consequence to the
determination of the action more probable or feebable than it would be without the evident@.”

A court’s role as a gatekeeper does not replace the traditional adversary*&anehi[a]
review of the caselaw aft€®aubertshows that the rejection of expert testimony is the exception
rather than the rule®*” As the Supreme Court noted Daubert “[v]igorous cross-examination,
presentation of contrary evidence, and carefttuction on the burden of proof are the traditional
and appropriate means of attacking shaky but admissible evidétes a general rule, questions
relating to the bases and sources of an expert'sapaffect the weight to be assigned that opinion
rather than its admissibility:*

2. Analysis

Both Waste Management and T&K challengeghfficiency of the foundation for Newell’s
opinions. They criticize Newell's qualifications, padtiarly with regard to his expertise on landfill
construction sites, which they allege is utterly lackiigilthough Newell's supplemental report
lists three landfill sites that he has evaluated or ass&34bd, parties assert that such minimal

experience does not qualify him as an expert in this miatfene parties do not, however, challenge

5 FED. R.EVID. 401.

146 See Dauberts509 U.S. at 596.

“"Fep. R.EvID. 702 advisory committee’s note, “2000 Amendments.”

148 Daubert 509 U.S. at 596 (citinRock v. Arkansagt83 U.S. 44, 61 (1987)).
1491d. (quotingViterbov. Dow Chem. Cp826 F.2d 420, 422 (5th Cir. 1987)).
%0 SeeRec. Doc. 90-1 at pp. 9-10; Rec. Doc. 93-1 at p. 4.

*1Rec. Doc. 100-1 at p. 4.

1%2Rec. Doc. 116 at p. 5; Rec. Doc. 112 at p. 4.
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any particular methodology employed by Newell, the®he employs, or data he considers, except
to the extent that they challenge his interpretations of provisions of the Landfill Time Cd&iitract.

However, Newell has explained his methodolaglyich involved a careful review of all of
the relevant pleadings and documents provided byptrties, as well as an interview with the
Landfill engineer and a visit to the Landfitf.Newell's expert report reveals that he has more than
30 years of engineering experience across the fields of sewerage systems, site engineering, land
surveying and structural engineering, amorers, albeit not seemingly focusing on landfitfs.
Newell may lack expertise on certain questioh&ndfill construction, but his overall experience
suggests that Waste Management and T&K havedftolset forth that any such failing disqualifies
Newell's expert report in its entirety.

To reiterate, the Supreme Court hel®eubertthat cross-examination, the presentation of
contrary evidence, and careful instructiontbe burden of proof are the traditional means of
attacking shaky but admissible evidef®elo the extent that T&K and Waste Management cast
doubt on Newell’'s qualifications, the Court fintteat such doubts would be best addressed by
convincing a finder of fact that Newell opams are unsupported. The Court finds, however, that
Jefferson Parish has laid a sufficient foundation to admit Newell’s testimony at trial.

C. Legal Conclusions and Contractual Interpretation

1. Legal Standard

133 See infra.
1% Rec. Doc. 93-2 at p. 43.
1351d. at p. 46.

1% Daubert v. Merrell Dow Pharm., Inc509 U.S. 579, 596 (1993).
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Federal Rule of Evidence 704 states thatri'[@pinion is not objectionable just because it
embraces an ultimate issue.” “The rule was enactetiange the old view that the giving [of] an
opinion on an ultimate issue would ‘usurp the fimT or ‘invade the province’ of the jury® The
rule, however, does not “open the door to all optidrfs:The Advisory Committee notes make it
clear that questions which would merely allow Witness to tell the juryhat result to reach are
not permitted. Nor is the rule intended to allow a witness to give legal conclu§ivtfig]here is
one, but only one, legal answer for every cognizdisieute. There being only one applicable legal
rule for each dispute or issue, it requires only spekesman of the lawho of course is the
judge.’®e°
2. Analysis
Both Waste Management and T&K seek tolede Newell's report and testimony, in whole
or in part, insofar as it states legal conauasiand interprets the Landfill Time ContractElstate
of Sowell v. United Statethe Fifth Circuit explained that expevitnesses may not testify to legal
conclusions, stating “if an expert were alloweddstify to legal questions, each party would find
an expert who would state the lawthre light most favorable to its positioif*In Estate of Sowell

the Fifth Circuit held that the estate’s expert could not opine on whether the estate was “acting

reasonably” in failing to pay estate taxes in a timely manner; this was a question reserved to the

157 Owen v. Kerr McGee Corp698 F.2d 236, 240 (5th Cir. 1983).
158 Id
159 |d

180 Askanase v. Fatjdl30 F.3d 657, 673 (5th Cir. 1997) (quotigecht v. JenseB53 F.2d 805, 807 (10th
Cir. 1988)).

161 Estate of Sowell v. United Staté98 F.3d 169, 172 (5th Cir. 1999) (citiAgkanase130 F.3d at 669).

29



finder of fact!®? Similarly, inAskanase v. Fatjghe Fifth Circuit upheld #hexclusion of an attorney
expert who sought to testify about whether tfiieers and directors in the case had breached their
fiduciary duties'®®

Here, a brief glance at Newell's expert repesteals that a large portion of his statements
speak to Waste Management’s supposed duties under the Landfill Time Contract, whether the
Landfill Engineer acted “reasonabl[y]”, whether Waste Management acted improperly, along with
other legal conclusion'§?At oral argument, counsel for JeffersParish conceded that at least some
of Newell’s opinions were legal conclusions, bufusd that they could be dealt with on a “case by
case” basis. Waste Management, on the other hand, contends that a limiting instruction could not
sufficiently exclude Newell's many legal conclusidfs.

The Court agrees that Newell's expert reporifeswith legal conclusions and contractual
interpretations. Indeed, Jefferson Parish’s defgeia$ Newell's qualifications include a number of
references to his experience in “contract managem®&mat;id Newell's supplemental report begins
by outlining his experience in “drafting anadministering engineering and construction
contracts,*’ experience that seems aimed at justifyiisginterpretation of contractual provisions.

It is possible that once his inadmissible legalausions are excised, Newell would have relatively

18219, at 171-72.

183 See Askanasé30 F.3d at 699.

184 See, e.gRec. Doc. 93-2 at p. 16.

% Rec. Doc. 116 at p. 4.

%6 Rec. Doc. 100 at p. 7; Rec. Doc. 102 at p. 6.

%7 Rec. Doc. 100-1 at p. 1.
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little to say at trial. However, the Court findsitlalthough many of the opoms offered in Newell’s
expert report are inadmissible, Newell also potentially offers testimony on industry norms and
practices, and therefore he need not be barosd testifying entirely. For example, while Newell
may not testify that “Waste Management . . . had a duty to act as a good faith agent for Jefferson
Parish in negotiating change ordef$ hemaytestify that “[a]s a national landfill operator, Waste
Management should have been aware of the problems that gas could cause in capping work and
should have made provisions for it in the plans they developed,” if that is his ofstion.

In conclusion, although Newell is not wholly barred from testifying, he may not opine on
matters of contract interpretation or legal conclusions.

V. Conclusion

For the foregoing reasons,

IT ISHEREBY ORDERED that Waste Management’s “Mon to Exclude Expert Report
and Potential Testimony of Frank C. New&fl'is GRANTED IN PART AND DENIED IN
PART. The motion is granted insofar as it seeks to exclude any potential testimony by Newell that
would support Jefferson Parish’s counterclaims against Waste Management, and denied as to all
other parts.

IT IS FURTHER ORDERED that T&K’s “Motion to Exclude Expert Report of Frank C.

Newell and Preclude Expert Testimony of Frank C. Newell Related to T&K’s Scope of Work on the

%8 Rec. Doc. 93-2 at p. 22.
169 Id

1 Rec. Doc. 90.
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Jefferson Parish Landfifi™ is GRANTED IN PART AND DENIED IN PART . The motion is
granted insofar as it seeks to exclude any pistdastimony by Newell that would support Jefferson
Parish’s claims against T&K, and denied as to all other parts.

ITISFURTHER ORDERED that, should Newell testify aiat, he will be prohibited from
opining on matters of contract interpretation or legal conclusions.

NEW ORLEANS, LOUISIANA , this 5th _ day of October, 2015.

N

NANNETTE JOLIVETTE BROWN
UNITED STATES DISTRICT JUDGE

"M Rec. Doc. 93.
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