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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

GIC SERVICES, LLC CIV. A. 13-6781

VERSUS SECTION*C"(2)

FREIGHTPLUS (USA), INC. HON. HELEN BERRIGAN
ORDER

Before the Court is defendant and thirdtpglaintiff Freightplus (USA), Inc.’s
(“Freightplus’™) motion to stay judgmenttber without or with reduced supersedeas
bond.See Rec. Doc. 223. The Court partially grashi@nd partially denied Freightplus’ ex
parte motion to expeditensideration of the motiosee Rec. Docs. 224 and 225.
Plaintiff GIC Services, LLC (GIC”) objects to the motiortee Rec. Doc. 226. For the
following reasons, the Court now DENIESeightplus’ motion wthout prejudice.

l. Background

The Court recites only the deground pertinent to the giissition of this motion and
otherwise adopts the background pded in its prior opinionsSee, e.g., Rec. Doc. 221
at 1-3. On September 29, 2015, the Courieidsusecond amended judgment awarding
GIC damages of $1,811,385 againsi§htplus plus prejudgmeiriterest at the rate of
5% per annum from January 17, 2013, until July 31, 28d5Rec. Doc. 222. The
second amended judgment also awarded thirg-péaintiff Industrial Maritime Carriers,
LLC $70,309.15 against Freightplphis prejudgment interestilculated at the rate of
5% per annum from January 17, 2013, until July 31, 284&id. Finally, the second

amended judgment also issyadgment in favor of Freigptus and against third-party
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defendant Industrial Maritime Carriers, LLC in the amount of 30% of GIC’s awarded
damages and prejudgment inter&seid.

Although Freightplus has yet to file a n@tiof appeal, it now moves to stay the
Court’s second amended judgment pursuant ttefé Rule of Civil Procedure 62(d) and
Local Rule 62.2;however, it seeks to do so withaeguiring Freightplus to post a
supersedeas bond or, in the alternative, wisupersedeas bond fixed at the amount of
Freightplus’ available insunge coverage of roughly $1,408,5@8¢e Rec. Docs. 223 and
223-2 at 2. Freightplus contends that, accogrfor both of the awards against it and
factoring in the 20% interesin those awards, it would have to post a supersedeas bond
of $2,258,032.94 in order to fully ogply with Local Rule 62.2See Rec. Doc. 223-1 at 4.
Freightplus argues that elimating or lowering the amount of the supersedeas bond
requirement is appropriate, because Freightplus will otherwise face an undue financial
burden. Seed. at 4—6.

Freightplus cites to a handful of casesvimch courts have used their discretion
to modify the typical bond requirement tosere the policy objente of protecting the
judgment creditor, while also lessegithe burden on the judgment debfeid. at 5-6
(citing this Court’s decisions id.S. v. Owen, Civ. A. 99-2805, 2000 WL 1876358
(E.D.La. 2000) (J. Berrigan) art&reater New Orleans Fair Housing Action Center v. S.
Bernard Parish, Civ. A. 06-7185, 2013 WL 5525691 (ELa. 2013) (J. Berrigan), as
well asAsarco LLC v. Americas Mining Corp., 419 B.R. 737 (S.D.Tex. 2009) aktiami

Intern. Realty Co. v. Paynter, 807 F.2d 871 (10th Cir. 1986)).

! Local Rule 62.2 provides that “A supersedeas bond staying execution of a money judgment
must be in the amount of the judgment plus 20% of that amount to cover interest, costs and any
damages award, unless the court directs otherwise.”

2



GIC counters that altogether elimimggithe bond requirement would fly in the
face of Rule 62(d)’s policysee Rec. Doc. 226 at 3 (quotirRpplar Grove Planting and
Refining Co., Inc. v. Bache Halsey Suart, Inc., 600 F.2d 1189, 1190-91 (5th Cir. 1979)).
GIC contends that this is gecularly the case where Freigiis openly concedes that it
is in a financially strained positioBeeid. at 4. GIC argues that only a full supersedeas
bond can adequately protectiitghts and that Freigplus had not adequately
demonstrated that it will suffer an undoigrden if required to post the full bortgke id.

GIC contends that none of the cases cite8reyghtplus are analogous to the current one.
Seeid. at 4-5.Should the Court find that some egbimmodification of the typical bond
requirement is appropriate, GIC argues thatCourt should require Freightplus to
immediately post the amount of its avaikalmhsurance and thesupplement that bond
amount on a continuing basis—not to excaganonths—until the full amount is posted.
Seeid. at 5-7.

Il. Standard

The purpose of Rule 62(d)’s supersedeas bisnw preserve th status quo while
protecting the non-appealingrpas rights pending appeal3ee Poplar Grove, 600 F.2d
at 1190-91. Rule 62(d) balances the intepégirotecting judgment debtors from
satisfying a judgment only to find restitutionimspossible upon reversal by an appellate
court, with the interest of protecting a nppaaling party from siained loss resulting
from having to wait to collect a judgent pending an ineffectual appegdeid. at 1190.

Should a court choose to depart frora tisual requirement of a bond covering the
full judgment and interest, the burden @‘the moving party tobjectively demonstrate

the reasons for such a departu®éid. “It is not the burden of the judgment creditor to



initiate contrary proof.ld. Any variation is a privileg¢o the judgment debtofeeid. As
a general proposition, “the bond requirement will not be waived solely on the basis that it
will pose a severe financial hardship on the appellant unless some other form of security
is offered.” 11 GIARLES ALAN WRIGHT, ARTHURR. MILLER & EDWARD H. COOPER
FEDERAL PRACTICE AND PROCEDURES 2905 (3d ed. 1998). A court, however, exercises
discretion in modifying bond requirements, considering a number of factors including: 1)
complexity of collecting the judgment; 2) hoanlg it will take to collect in the case the
appeal is affirmed; 3) the court’s degeconfidence that the judgment debtor can
satisfy the judgment; and 4) whether reopg a full bond would put other creditors at
risk. See Greater New Orleans Fair Housing, 2013 WL 5525691 at *1.
1. Discussion

Without deciding finally whether a deviah from Rule 62(d) and Local Rule
62.2 is in order, the Court concludes that ginglus has neither sufficiently explained its
current financial position and the costfaites in obtaining a supersedeas bond in the full
amount, nor has it presented a proposal fodifging the typical bond requirement that
provides adequate security tetfudgment creditors in thcase. It is apparent from a
cursory review of Freightpluginancial statements that the judgments against it represent
a significant burdersee Rec. Doc. 223-3. Freightplus has not, however, sufficiently
detailed the extent of this burden, favoringtead vague statements about the future it
faces.See, e.g., Rec. Doc. 223-2 at 2 (“Freightplusuld/may be forced taonsider
bankruptcy” (emphasis added$e also id. (“Freightplus does not have tpeesent

financial ability” (emphasis added)).dtghtplus must provide a more detailed



description not only of its fiancial position, but also ofalspecific costs it faces in
obtaining a supersedeas bond.

Similarly, Freightplus fails to sufficientlpstify its apparently “all or nothing”
tact of seeking to eith@ompletely eliminate the bond requirement or have the Court
flatly reduce the amount of bond by over 3a%owithout any poviding alternative
security. As an initial matter, Freightplus faisadequately explaihow either of these
drastic modifications could be justified pgrtinent case law. Given the circumstances
Freightplus purportedly faces and the formalfef it seeks, each case it cites can be
readily distinguishedSee Greater New Orleans Fair Housing, 2013 WL 5525691 (local
government capable of demonstrating avalilgtof funds and insurance coverage to
satisfy judgment after appeadge also Owen, 2000 WL 1876358 (individual citizen
granted waiver of bond requirement wittndition that he freezdlasset disposition
except for necessary life expensesgalso Asarco, 419 B.R. 737 (bankrupt parent
company granted modification with requirement that parent comgladge shares equal
to twice the value of the judgment).

The most factually analogous case out of those cited by Freightphians
Intern. Realty Co.. See 807 F.2d 871. However, in that case the court did not blindly
eliminate or reduce the bond requirementraftencluding the judgment debtor faced an
undue financial burdergeeid. Instead, the bond requiremanbdification eventually
included a careful arrangement and fundifg@scrow accounts, an injunction on the
judgment debtor’s ability to conduct certaiarisfers of assets, aadcourt order allowing
the judgment creditor discometo explore the debt’s financial positionSeeid. at 874.

Such a modification represents a far morenged and fair modification that carefully



accounts for the interests of both judgmesibtor and creditor. The modification in
Miami Intern. Realty Co. is a far cry from the reliedought by Freightplus here.

Should Freightplus wish tobtain a modification of thiypical requirements of
Rule 62(d) and Local Rule 62.2, it mysbvide a significatly more thorough
description of its financlgosition. Assuming it can ovesme that initial hurdle,
Freightplus must then present a signifitamore thorough and balanced proposal for
modifying the typical requirements of Local Rule 62.2.

Finally, the Court notes that Freightphs not yet filed an appeal. The Court
reminds Freightplus that, by the plain languagRule 62(d), it will be unable to approve
any supersedeas bond or modification witHéngightplus at least contemporaneously

filing a notice of appeal.
Accordingly,

IT IS ORDERED that Freightplus’ motion stay judgment either without or with
a reduced supersedeas bond is DENIEDavit prejudice; Freightplus may refile a
motion to stay judgment with a modification of the bond requirement of Local Rule 62.2,

if appropriate. Rec. Doc. 223.
New Orleans, Louisiana,ith28th day of October, 2015
HELEN G.BERRIGAN
UNITED STATESDISTRICT JUDGE




