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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

GIC SERVICES, LLC, §
Plaintiff, 8
§
V. 8 CIVIL ACTION NO. H-13-0567
§
FREIGHTPLUS (USA) INC., 8
Defendant/Third Party Plaintiff, §
§
V. 8§
§
INDUSTRIAL MARITIME 8§
CARRIERS, LLC, 8
Third Party Defendant. 8§

MEMORANDUM AND ORDER

This case is before the Court on thetMo to Transfer Venue (“Motion”) [Doc.
# 28] filed by Third Party Defendamidustrial Maritime Carriers, LLC (“IMC”).
IMC asks the Court to transfer this caséhe United States District Court for the
Eastern District of Louisiana pursuant to a forum selection clause in IMC’s Bill of
Lading. Third Party PlairffiFreightplus (USA), Inc. (“Freightplus”) filed a Response
[Doc. # 30], Plaintiff GIC Services, LLCGIC”) filed a separate Response [Doc. #
31], and IMC filed a Reply [Doc. # 32]. Miag reviewed the record and applicable

legal authorities, and havirgpnsidered th arguments presented by counsel at the
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hearing on December 10, 2013, the Cguaints the Motion andransfers this case
to the Eastern District of Louisiana pursuant to 28 U.S.C. § 1404(a).

l. BACKGROUND

Plaintiff GIC shipped a tugboat, the M/V Rebel, (“Tugboat”) from Houston,
Texas to Nigeria. GIC contracted wkheightplus (a nonessel operating common
carrier or “NVOCC") to arrange the shipnte Freightplus contracted with Yacht
Path, who contracted with IMC for theigiment. A Bill of Lading from Freightplus
properly identified Lagos, Nigeria as the Port of DischaigeeFreightplus Bill of
Lading, Exh. 1 to Complaint [Doc. # 1A Bill of Lading issued by IMC, however,
identified Warri, Nigeria, as the Port of DischarggeelMC Bill of Lading, Exh. 2
to Complaint.

The Tugboat was delivered to Warri. Plaintiff filed this lawsuit against
Freightplus, asserting that the Tugboatswia be delivered to Lagos and that
Freightplus failed to deliver the cargo to the proper location.

Freightplus filed a Third Party Complapuarsuant to Rule 14(c) of the Federal
Rules of Civil Procedure against IMC, @ieg that the Freightplus Bill of Lading
properly identified Lagos as the Port@ischarge and that IMC’s Bill of Lading
incorrectly listed Warri as the Port of Discha. IMC moved to transfer venue for the

entire lawsuit based on the forum selectclause in the IMC Bill of Lading that
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provides for disputes to be “exclusivelytelenined by the United States District Court
for the Eastern District of Louisiana3eelMC Bill of Lading, Exh. B to Motion to
Transfer. The Motion has been fully briefed and is ripe for decision.

. IMC'S ABILITY TO MOVE TO TRANSFER VENUE

Under general third-party practice rulésdefendant imgaded under Federal
Rule of Civil Procedure 14(a) has no standimgaise the defense that venue in the
original forum is improper.”"See Am. Home Assurance. @oTGL Container Lines,
Ltd., 347 F. Supp. 2d 749, 764 (N.D. Cal. 2004) (citinge Beacon Ins. Co. v. JINB
Storage Trailer Rental Corp312 F. Supp. 2d 824, 828-29 (E.D. Va. 2004)).

In this case, however, Freightplus filkksl Third Party Complaint based in part
on Rule 14(c) of the Federal Rules of Civil ProcedueeThird Party Complaint
[Doc. # 29], p. 6. “Under 14(c), theitti-party defendant can use any defenses
available to it under Rule 12, includirgmotion to dismiss for improper venue,
against either the plaiff or the defendant.’Am. Home 347 F. Supp. 2d at 764
(quoting Galapagos Corporacion Turistica “@atours” S.A. v. Panama Canal
Comm'n 171 F. Supp. 2d 638, 642 n.5 (E.D.. 2001)). “Under 14(c), if the
defendant impleads a third#padefendant, the suit proceeds as if the plaintiff had
initiated the suit against both the defendasitwell as the third-party defendant.”

Galatours 171 F. Supp. 2d at 642ee also Vogt-Nem, Inc. v. M/V Trami283 F.
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Supp. 2d 1226, 1230 (N.D. Cal. 2002). As a refdIf; is entitled to assert the forum
selection clause notwithstanding its status as a third-party deféndant.

lll.  VALIDITY OF FORUM SELECTION CLAUSE

In admiralty cases, forum selection das “are prima facie valid and should
be enforced unless enforcement is shbythe resisting party to be ‘unreasonable’
under the circumstancesSee M/S Bremen v. Zapata Off-Shore @07 U.S. 1, 15
(1972);see also Ambraco, Inc. v. Bossclip, B570 F.3d 233, 239 (5th Cir. 2009);
Galatours 171 F. Supp. 2d at 641-42. A forunhestion clause “is an indispensable
element in international trade, commeraeg contracting’ because it allows parties
to agree in advance on adion acceptable to themKawasaki Kisen Kaisha Ltd. v.
Regal-Beloit Corp.561 U.S. 89, ,130S. Ct. 242348 (2010) (internal quotations
and citation omitted). Therefore, a faruselection clause in admiralty will be
enforced unless enforcement would contreeva strong public policy of the forum in
which suit is brought Ambracq 570 F.3d at 239 (citinBremen 407 U.S. at 15).
Indeed, a party resisting a forum selection clause must “show that trial in the
contractual forum will be so gravely digfilt and inconvenient that he will for all

practical purposes be deprivetihis day in court.”Bremen 407 U.S. at 18. The

YIn any event, the Coustia spontean transfer a case pursuant to Rule 140&ag
Mills v. Beech Aircraft Corp886 F.2d 758, 761 (5th Cir. 1988%)ess v. Bumbo Int’l Trust
2013 WL 4094381, *1 (S.D. Tex. Aug. 13, 2013) (Costa, J.).
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party opposing enforcement of a foruntesgion clause bears a “heavy burden of
proof.” Ambraco 570 F.3d at 239 (citingaynsworth v. The Corporatiod21 F.3d
956, 963 (5th Cir. 1997)).

GIC and Freightplus do not challenge viaédity of the forum selection clause;
they challenge only its applicability in thease. Absent a shavg that enforcement
of the forum selection clause would cavene strong public fioy in the Southern
District of Texas and deprive GIC and Kjetplus of their day in court, the Court
concludes that the forum selection clause is valid and enforceable.

V. BINDING EFFECT OF IMC BILL OF LADING

GIC engaged Freightplus to arranfm the shipment of the Tugboat.
Freightplus issued a Bill of Lading [Doc. # 29-4] to GIC, identifying GIC as the
“Exporter” for shipment of the Tugboat on the vessel M/V Industrial Destiny.
Freightplus issued Forwarding Instructigi®c. # 29-1] to Yacht Path identifying
GIC as the Consignor for shipment oéthugboat on the Industrial Destiny. Yacht
Path issued to Freightplus an Invoice [Dibd4-3] and a Bookiniyote [Doc. # 14-4]
for transport of the Tugboat on the Indudtbastiny. IMC issued a Carrier Booking
Note [Doc. # 28-2] to Yacht Path, an8i#l of Lading [Doc. # 29-5] identifying GIC

as the “Shipper/Exporter,” each reflectsigpment of the Tugboat on the Industrial
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Destiny. IMC’s Bill of Lading contains the forum selection clauseeBill of Lading
Terms and Conditions [Doc. # 28-3], 1 4.

In Norfolk Southern Railway Co. v. Kirbthe Supreme Court held that an
intermediary can agree to limitations oe ttarrier’s liability to the cargo owner and,
thereby, bind the cargo owne8ee Kirby543 U.S. 14, 33-34 (2004). The Supreme
Court noted that a limited agency rule dsnsistent with industry practice and
produces an equitable resuBiee idat 35. The Supremeo@rt noted that carriers in
the intercontinental ocean shipping busirf@say not know if they are dealing with
an intermediary, ratheran with a cargo owner [ande&v] if knowingly dealing with
an intermediary, they may not know havany other intermediaries came before, or
what obligations may be outstanding among theloh.at 34-35. The Supreme Court
was concerned that the task of gathgrinformation regarding the existence of
intermediaries and the various other contraktobligations “might be very costly or
even impossible.”ld. at 35. This could, in turmesult in higher rates for shipping.
Id.

Courts, particularly those in the Southd®istrict of New York, have applied
the Supreme Court’'s decision Kirby regarding limitations of liability to cases
involving forum selection clauseSee, e.g., Laufer Group Int399 F. Supp. 2d 528,

531 (S.D.N.Y. 2009)A.P. Moller-Maersk vOcean Express Miant50 F. Supp. 2d
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454, 465-66 (S.D.N.Y. 2008Jpckey Int'l, Inc. v. M/V “Leverkusen Expres€17
F. Supp. 2d 447, 456-57 (S.D.N.Y. 2002). This Court agrees thidirthyeanalysis
applies equally to forum selectiafauses in the admiralty context.

As noted by the New York Court iA.P. Moller-Maersk the NVOCC's
“normal commercial role” is agent of tlbargo owner. The “failure to recognize a
default rule that a freight forwarderd&ceptance of a bill of lading binds the cargo
owner to a forum selection clause in thik of lading” would have “the undesirable
result” of effectively preventing carriefilom contracting for a selected forur.P.
Moller-Maersk 550 F. Supp. 2d at 465. The caoymer, however, remains “free to
contractually limit intermediaries’ authty to agree to contracts with any
disagreeable terms — including forum setatclauses and limiteons of liability.”

Id. at 466.

In this case, it is undisputed that Gd6gaged Freightplus have the Tugboat
shipped to Nigeria. Freightplus contreativith Yacht Path, who made arrangements
for IMC to ship the Tugboat subject to @ Bill of Lading. Freightplus advised
GIC inits Bill of Lading that the Tugboatould be shipped on the Industrial Destiny,
IMC’s vessel. Based on the Supreme Court’s decisi#irby and the extension of
that decision to forum selection claudbs, Court concludes that GIC and Freightplus

are bound by the forum selection clause in the IMC Bill of Lading.
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Additionally, GIC in its Complaint [Doc. #] and Freightplus in its Third Party
Complaint [Doc. # 14-6] eaatefer to and attach a copy of the IMC Bill of Lading.
By filing a lawsuit under the bill of ling, the cargo owner and the NVOCC accept
its terms, including an arbitration or choice of law clads&g&e Taisheng Int’l Ltd.

v. Eagle Maritime Servs., InR006 WL 846380, *3 (S.D. Tekar. 30, 2006) (Lake,
J.) (citingSteel Warehouse Co., Inc. v. Abalone Shipping L4d. F.3d 234 (5th Cir.
1998)). On this basis also, the Cownhcludes that GIC and Freightplus are bound
by the forum selection clause in the IMC Bill of Lading.

V. MOTION TO TRANSFER PURSUANT TO § 1404(a)y’

Where, as here, there is a validdaenforceable forum selection clause
providing for venue in a different fexdd district, the proper mechanism for
enforcement of that clause is afuaded analysis under 28 U.S.C. § 1404&0e Atl.

Marine Constr. Co., Inc. v. U.S. Dist. Court _ U.S.  , 2013 WL 5231157, *11

*The Supreme Court has heldttan arbitration clause is one type of forum selection
clause.” Galatours 171 F. Supp. 2d &42, n.7 (citingScherk v. Alberto-Culved17 U.S.
506 (1974)Mitsui & Co. (USA), Inc. v. MIRA M/M.11 F.3d 33, 36 (5th Cir. 1997)).

3Section 1404(a) provides that “[flor the conience of parties and witnesses, in the
interest of justice, a district court may tséer any civil action taany other district or
division where it might have bedmought or to any dtrict or division to which all parties
have consented.” 28 U.S.C. § 1404(a).
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(2013). The plaintiff's choice of forum b@o weight, and the party opposing transfer
bears the burden to demonstraia tinansfer is unwarrantedid.

A “court evaluating a defendant’'s § 148)(motion to transfer based on a
forum-selection clause should not consider arguments about the parties’ private
interests. When parties agree to a ferselection clause, they waive the right to
challenge the preselected forum as incois@t or less convenient for themselves or
their witnesses, or for their pursuit of the litigatidnId. at *12. As a result, the
Court “must deem the private-interestcfors to weigh entirely in favor of the
preselected forum.’ld.

The Court may consider only the pubinterest factors, which “will rarely
defeat a transfer motionId. The public interest factoese: “(1) the administrative
difficulties flowing from court congestiorf2) the local interest in having localized
interests decided at home; (3) the famitiaof the forum with the law that will
govern the case; and (4) the avoidance oktuassary problems of conflict of laws [or
in] the application of foreign law.See In re Volkswagen of Am., Iri&45 F.3d 304,

315 (5th Cir. 2008). In this case, coaongestion is relatively equal between this

“The private interest factors in the § 14044aplysis are: “(1) the relative ease of
access to sources of proof; (29 tvailability of compulsory picess to secure the attendance
of witnesses; (3) the cost of attendancevidling witnesses; and (4) all other practical
problems that make trial of a casssy, expeditious and inexpensivéee In re Volkswagen
of Am., Inc.545 F.3d 304, 315 (5thir. 2008) (quotingn re Volkswagen A@71 F.3d 201,
203 (5th Cir. 2004)).
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district and the Eastern District of Louisiaridone of the parties a citizen of Texas,
and IMC is a citizen of Louisiana. Thedfarn District of Louisiana, as the chosen
forum, will apply general mame law and Fifth Circuit Igal authority. As a result,
the public interest factors fail to estahlithat the case should not be transferred to
Louisiana.

The 8§ 1404(a) analysis, as modified by the Supreme CoAtlantic Marine
for this case involving a forum selection dauleads to the conclusion that this case
should be transferred to the Eastern Distidiouisiana in acaalance with the forum
selection clause in the IMC BiIll of Lading.

. CONCLUSION AND ORDER

GIC and Freightplus are bound by the vétidum selection clause in the IMC
Bill of Lading. The interest of justice Izest served by transfer of this case to the
selected forum pursuant to § 1404(a). Consequently, it is hereby

ORDERED that the Motion to Transfer [Doc. # 28]&RANTED and this
case iISTRANSFERRED to the United States Distri€ourt for the Eastern District
of Louisiana pursuant to 28 U.S.C. §8 1404(a). The Court will issue a separate
Transfer Order.

SIGNED at Houston, Texas, ti#g" day ofDecember, 2013.

A lors_

I‘IC) F. Atlas
Un c:'.tat(:s District Judge
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