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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ASHLEY WASHINGTON o/b/o A.W. CIVIL ACTION
VERSUS NO. 14-123
CAROLYN W. COLVIN, ACTING COMMISSIONER SECTION: “G”"(4)
SOCIAL SECURITY ADMINISTRATION

ORDER AND REASONS

Before the Court are Plaintiff Ashléyashington’s (“Plaintiff”) objectionsto the May 15,
2015 Report and Recommendation of the United States Magistrate Judge assigned tc*the case.
Plaintiff filed this action pursuaid 42 U.S.C. 8§ 405(g) for review of the final decision of Defendant
the Acting Commissioner of the Social Security Administration (the “Commissioner” or
“Defendant”) denying her claim doehalf of her daughter, A.W., for supplemental security income
(“SSI”) under Title Il of the Soeil Security Act (the “Act”) The Magistrate Judge recommended
that the Administrative Law Judge’s (“AL)Jdecision denying A.W. SSI be affirmédPlaintiff
objects, arguing that “the Magistrate Judge’'s&teand Recommendation be declined, Plaintiff's
objections to the Report and Recommendation lséased, and benefits be granted to AW.”
Having considered Plaintiff’'s objections, the ¢istrate Judge’s Report and Recommendation, the
record, and the applicable law, for the followiegsons the Court will sustain Plaintiff’s objections,

reject the Magistrate Judge’s Report and Recommendation and remand this case to the ALJ.
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|. Background

A. Procedural History

On June 20, 2012, Plaintiff filed an application for SSI under Title 1l of thé Alé¢ging
that her minor daughter A.W. was disabled due to Attention Deficit Hyperactivity Disorder
(“ADHD”) and Combined Type and Disruptive Behavior Disorfiékfter her application was
denied by the Commissioner, Plaintiff requestéearing before an ALJ, which was held on June
11, 2012 Plaintiff and A.W. testified at the administrative hearing.

On June 19, 2013, the ALJ issued a decision denying Plaintiff's application for b&hefits.
The ALJ analyzed Plaintiff's claim pursuant te tihnree-step sequential evaluation process used to
determine whether an individual under the age of 18 is dis&badstep one, the ALJ held that
A.W. has never engaged in substantial gainful acti¥ifyt.step two, the ALJ concluded that A.W.
has the following severe impairments) ADHD; and (2) conduct disord&tAt step three, the ALJ
held that A.W. does not have an impairmerdamnbination of impairments that meets or medically

equals the severity of the impairment listetliating 112.11 of the disability regulations, which is

®42U.S.C. §1381.

’ Adm. Rec. at 90-95.

81d. at 67-69.

°1d. at 27.

919, at 7-25.

1 «For a child to be disabled under the meaning of the Act, the child must: (1) not be engaged in substantial
gainful activity; (2) have an impairment that is ‘severed §3) have an impairment that ‘meets, medically equals, or
functionally equals’ the impairmentstksl in the disability regulationsRichard ex rel. Z.N.F. v. Astrud80 F.

App’x 773, 776 (citing20 C.F.R. § 416.924(a)—(d)).

12 Adm. Rec. at 13.

Bd.



the listing for ADHD* The ALJ did not provide specifieasons why A.W.’s impairments do not
meet or medically equal the severity of the impairment listed at Listing 1F2.11.

At step three, the ALJ also consideredfsinctional equivalence domains and determined
that A.W. did not have an impairment or condtian of impairments that functionally equals the
severity of the listindg® The ALJ determined that A.W. hasnarked limitation in the “interacting
and relating with others” domain, but found as8¢han marked” limitation or no limitation in each
of the other domains.Therefore, the ALJ concluded that. was not disabled as defined by the
Act.'®

The ALJ’s decision became the final dearsiof the Commissioner for purposes of this
Court’s review after the AppealsoGncil denied review on November 12, 2018n January 16,
2014, Plaintiff filed a complaint seeking judiciaview pursuant to Section 405(g) of the Acnd
this matter was referred to a United States gtagie Judge pursuant to 28 U.S.C. § 636(b) and

Local Rule 73.2(B). On July 22, 2014, the Commissioner answered the corfiplaint.

14)q.

.

181d. The six functional equivalence domains considefEdacquiring and using information; (2) attending
and completing tasks; (3) interacting and relating witlerst; (4) moving about and manipulating objects; (5) caring
for herself; and (6) health and physical well-beidgat 15—-22.

7 Adm. Rec. at 15-22.

81d. at 22.

9d. at 1-4.
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On September 30, 2014, Plaintiff filed ari@ in Support of Judicial Review? First,
Plaintiff argued that the ALJ erred in determinihgt A.W.’s impairments do not meet or medically
equal the severity of the impairment listed at Listing 112 Shecifically, Plaintiff asserted that
A.W. has marked impairments in age apprdprisocial-functioning and marked difficulties in
maintaining concentration, persistence or pA&econd, Plaintiff argued that the ALJ erred in
finding that A.W.’s impairments do not functionally equal a listed impairfieBpecifically,
Plaintiff asserted that A.W. has a markedtation in the attending and completing tasks dorfain.

On November 12, 2014, the Commissioner filed a reply brief arguing: (1) substantial
evidence supports the ALJ’s finding that A.W.'sgarments did not meet or medically equal the
severity of the impairment listed at Listing 112.11; and (2) substantial evidence supports the ALJ’s
finding that A.W. did not have impairments that functionally equal a listed impaiffent.

B. Report and Recommendation Findings

The Magistrate Judge issued her Report and Recommendation on May 1%° 2015.
Addressing Plaintiff’'s argument that A.W.’s impairments do not meet or medically equal the
severity of the impairment listed at Listing 112.1ie Magistrate Judge noted that to meet the

listing requirements, an individual must present medically documented findings of marked

22 Rec. Doc. 16.
%1d. at 3-5.
241d. at 3.

#1d. at 5-6.
4,

%’ Rec. Doc. 17.

28 Rec. Doc. 18.



inattention, marked impulsiveness, and marked hyperacti@iie noted that an individual over
the age of three and under the age of 18 mustiadptay two of the follwing criteria: (1) marked
impairment in age-appropriate cognitive/commutiveafunction; (2) marked impairment in age-
appropriate social functioning; (3) marked impa@nt in age-appropriate personal functioning; and
(4) marked difficulties in maintaining concentration, persistence and®pace.

First, the Magistrate Judge addressed A.W.’s cognitive/communicative fuficiite.
Magistrate Judge noted that “the evidencesobrd of A.W.’s cognitive/communicative function
consists of her report card for 2011-2012, a Fun®ieport and the report from her psychiatrist.”
After reviewing the record evidence, the Magisttludge found that substantial evidence supported
a finding that A.W.’s cognitive/communicative fuion was limited but not to a marked degtee.

Next, the Magistrate Judge addressed Plaintiff's argument that A.W.’s limitation in social
functioning rises to the level of a marked degfeafter reviewing the record evidence, the
Magistrate Judge found that substantial evidenpgorted a finding that ¥\/.’s social functioning
was limited but not to a marked degfé&he Magistrate Judge noted that “the cumulative impact
of [A.W.’s] social limitations elst largely in the school environment,” and “[o]utside of school,

there is little evidence that would suggest thatdoeial functioning could se to the level of a

21d. at 5 (citing 20 C.F.R. § 404, Subpt. P, App. 1).
301d. (citing 20 C.F.R. § 404, Subpt. P, App. 1).

311d. at 7. The Court notes that Plaintiff did not sfieally raise A.W.’s cognitive/communicative function
as an issue.

32,
331d. at 7-8.
341d. at 9-10.
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marked limitation indicated by her ability to play organized sports and make fri€nds.”

Finally, the Magistrate Judge addressed Plaintiff's argument that substantial evidence
supports a finding that A.W.’s limitations in cont&ion, persistence and pace do not rise to the
level of a marked degréé.The Magistrate Judge noted that A.W. was given a Global Assessment
Function Score of 58-60, which suggests moded#fteculty in social, occupational or school
functioning® Accordingly, the Magistrate Judge found that substantial evidence supported a finding
that A.W.’s concentration, persistence and pace were limited but not to a markedtegree.

The Magistrate Judge did not specifically addr Plaintiff's argument that the ALJ erred in
finding that A.W.’s impairments do not functionally equal a listed impairment.

[l. Objections
A. Plaintiff's Objections

Plaintiff timely filed objections to the Magistrate Judge’s Report and Recommendation on
May 29, 2015° Plaintiff argues that the Magistrate Judgeed in finding that the opinion of the
ALJ was supported by substantial evideficEpecifically, Plaintiff contends that substantial
evidence did not support the ALJ’s finding: (1) tAaiV.’s impairments did not meet or medically

equal Listing 112.1#3and (2) that A.W. was not functionally equivalent to the listing because she

%1d. at 10.

4.

Bq.

¥d.

40 Rec. Doc. 19.

“I Rec. Doc. 19-1 at 1.

421d. at 1, 3.



was not markedly limited in attending and completing td&SRecordingly, she asserts that “this
Court should decline to adopt the Magistrate&port and Recommendation, sustain Plaintiff's
objection to the Report and Recommendation, and award benefits to*A.W.”

1. Whether Substantial Evidence SupportsALJ’'s Determination that A.W.’s
Impairments do not Meet or Medically Equal the Criteria of Listing 112.11

Plaintiff asserts that the Magistrate Judgeein finding that substantial evidence supported
the ALJ’s finding that A.W.’s impairments do not meet Listing 112°19he contends that both
A.W'.’s treating physician and the physician hired by SSA noted that A.W. displays inattention,
impulsiveness and hyperactiviiPlaintiff argues that A.W. &kes medication for her ADHD, but
this has not improved her conditioH.”

Plaintiff asserts that A.W.’s ADHD causes hefgrperience marked impairments in her age
appropriate social functioning® Plaintiff points to A.W.’s school records, which she asserts
indicate that A.W. “does not function appropriateiyh other children and does not respect adults
in authority.”® Additionally, Plaintiff asserts that “AV.’'s ADHD causes a marked limitation in her

ability to maintain concentration, persistence, and pZd@dintiff notes that A.W. has undergone

“d.at 1, 5.

“1d. at 1.

®1d.at 1, 3.

“81d. at 3 (citing Adm. Rec. at 150, 184).
471d. (citing Adm. Rec. at 36).

4.

*91d. (citing Adm. Rec. at 38, 189, 192, 194).

%0d. at 4.



testing, which revealed problems with inattenfibAccording to Plaintiff, the ALJ noted that A.W.

is unable to keep herself busy, finish things shesstwork on arts and crafts projects, and complete
her homework? However, Plaintiff asserts that the Magistrate Judge cited A.W.’s Global
Assessment of Functioning, finding that it indicateat #8.W. could finish things she starts, work
on arts and craft projects, and complete her homewW®tkintiff contends that the Magistrate Judge
failed to explain this discrepancy/Plaintiff asserts that her testimony that A.W. enjoys reading
books, magazines, and playing video games,asotily evidence presented to indicate that the
ALJ's decision was supported by substantial evidéh&aerefore, Plaintiff contends that “A.W.
experiences a marked limitation in her abilitymaintain concentration, persistence, and péfce.”

2. Whether Substantial Evidence Supports the ALJ’s Determination that A.W.’s
Impairments do not Functionally Equal the Listing Requirements

Plaintiff contends that the Magistrate Judge erred in finding that substantial evidence
supported the ALJ’'s finding that A.W.’s impairments do not functionally equal the listing
requirements’ Plaintiff asserts that the evidence suppar finding that A.W. displays marked
limitations in attending and completing tasksShe points to A.W.’s educational record and

Plaintiff's own testimony that A.W. cannot complete chores or be taken into public without

®11d. (citing Adm. Rec. at 148—-49).

%21d. (citing Adm. Rec. at 17).

3 d. (citing Rec. Doc. 18 at 10).

> d.

% 1d. (citing Adm. Rec. at 7).

*°1d. at 4.

*"1d. at 1, 3. The Court notes that the Report aaddmmendation does not specifically address this issue.

%81d. at 5.



numerous reminders to behaV¥e&She also notes that A.W.’s cognitive testing, reports from the
treating physician, and reports from the physidiaed by SSA indicate that A.W. has problems
with inattention® Plaintiff asserts that “ample evidence shows that A.W. does experience a marked
limitation in maintaining concentration, completitagks on time, and finishing what she stafts.”
B. The Commissioner’s Response

The Commissioner did not file a brief in oppamitio Plaintiff's objections despite receiving
electronic notice of the filing posted on May 29, 2015.

lll. Standard of Review

A. Review of the Magistrate Judge’s Report and Recommendation

In accordance with Local Rule 73.2, this casensBesred to the Magistrate Judge to provide
a Report and Recommendation. A District Judgaymaccept, reject, or modify the recommended
disposition” of a Magistrate Judge on a dispositive métt&he District Judge must “determide
novoany part of the [Report and Recommenalgtthat has been properly objected ¥4 District
Court’s review is limited to plain error of pad$the report which are not properly objected*to.
B. Standard of Review of CommissioreiFinal Decision on SSI Benefits

Under 42 U.S.C. 8§ 405(g) the district congts the power to entéa judgment affirming,

modifying, or reversing the decision of the Mmissioner of Social Security, with or without

91d. (citing Adm. Rec. at 189-95, 40—41).

®01d. (citing Adm. Rec. at 14848, 150, 184).

®11d. at 6

52 Fep. R. Civ. P.72(b)(3);see als®8 U.S.C. § 636(b)(1).

53 see Douglass v. United Servs. Auto. AsenF.3d 1415, 1428-29 (5th Cir. 1996) (en basuperseded
by statute on other ground®8 U.S.C. § 636(b)(1) (extending time iie bbjections from ten to fourteen days).

64)d.



remanding the cause for a rehearifig&ppellate review of the Commissioner’s denial of SSl is
limited to determining whether the decisionupported by substantial evidence in the record and
whether the proper legal standardsaewesed in evaluating the eviderf€&Substantial evidence is
more than a scintilla, less than a preponderamekisssuch relevant evidence as a reasonable mind
might accept as adequate to support a conclu$iorhe Court must reviewhe whole record to
determine if such evidence exi§t¢lowever, the district court cannot “reweigh the evidence in the
record, try the issuede novo or substitute its judgment for the Commissione¥*sThe ALJ is
entitled to make any finding that is supported blystantial evidence, regardless of whether other
conclusions are also permissiBleAd court “weigh[s] four elemes of proof when determining
whether there is substantial evidence of disabi(ity objective medical facts; (2) diagnoses and
opinions of treating and examining physicians;t(®) claimant’s subjective evidence of pain and
disability; and (4) [the claimaint’s] age, education, and work histGry.”

V. Law and Analysis

A. Law Applicable to Qualification for SSI for Children Under Age 18

For a child under the age of 18, the Act de§ disability as “a medically determinable

8542 U.S.C. § 405(g).

% perez v. Barnhart415 F.3d 457, 461 (5th Cir. 200%¥aters v. Barnhart276 F.3d 716, 716 (5th Cir.
2002);Loza v. Apfel219 F.3d 378, 390 (5th Cir. 200®)jla v. Sullivan 895 F.2d 1019, 1021 (5th Cir. 1990).

7 Richardson v. Peraleg02 U.S. 389, 401 (19719erez 415 F.3d at 461,0z3 219 F.3d at 393%/illa,
895 F.2d at 1021-22 (quotittames v. Heckler707 F.2d 162, 164 (5th Cir. 198R®andall v. Sullivan956 F.2d
105, 109 (5th Cir. 1992)).

%8 Singletary v. Bowerv98 F.2d 818, 822-23 (5th Cir. 1986).

%9 Newton v. Apfel209 F.3d 448, 452 (5th Cir. 2000).

"0 see Arkansas v. Oklahon®03 U.S. 91 (1992).
" Martinez v. Chater64 F.3d 172, 174 (5th Cir. 1995).

10



physical or mental impairment which resultsiarked and severe functional limitations, and which
can be expected to result in death or which hstedbor can be expected to last for a continuous
period of not less than 12 month$:"For a child to be disabled under the meaning of the Act, the
child must: (1) not be engaged in substantial gaattivity; (2) have an impairment that is ‘severe’;
and (3) have an impairment that ‘meets, medicadjyals, or functionally equals’ the impairments
listed in the disability regulations®

Here, the ALJ found that A.W. satisfied the finsb steps of this analysis as she has never
engaged in substantial gainful activity, and Blas the following severe impairment’s: ADHD and
conduct disordef’ At step three of the analysis, the Abdind that A.W.’s impairments did not met
or medically equal Listing 112.11, which is the listing for ADEDrurther, the ALJ found that
A.W.’s impairments did not functionally equal the listing requireménts.

A child meets the required level of severity for ADHD where there are “medically
documented” findings of each of the following) (harked inattention; (2) marked impulsiveness;
and (3) marked hyperactivity Children between the age of tha®l 18 must also display at least
two of the following “appropriate age-group criteria:”

a. Marked impairment in age-appropriate cognitive/communicative function . . . ; or

b. Marked impairment in age-appropriate social functioning . . . ; or

242 U.S.C. § 1382c(a)(3)(C)(i).

3 Richard ex rel. Z.N.F. v. Astrud80 F. App’x 773, 776 (5th Cir. 2012) (citing 20 C.F.R. §
416.924(a)-(d)).

" Adm. Rec. at 13.
S1d.
®1d.

720 C.F.R. § 404, Subpt. P, App. 1 § 112.11.

11



c. Marked impairment in age-appropriate personal functioning . . . ; or

d. Marked difficulties in maintaining concentration, persistence, or Bace.
The regulations define “marked” as “more than moderate but less than exttemeaniarked
limitation may arise when severattivities or functions are impaired, or even when only one is
impaired, as long as the degree of limitation ishsas to interfere sensly with the ability to
function (based upon age-appropriate expectgtiodependently, appropriately, effectively, and
on a sustained basi®”

In the instant case, the ALJ found that A.W. “does not have an impairment or combination
of impairments that meets or medically equals the severity of one of the listed impairth€hes.”
ALJ noted that he had considered Listing 112*The ALJ found that “the medical evidence does
not establish the specific criteria for this listing, and no acceptable medical source has mentioned
findings equivalent in severity to the criteria of any listed impairment, individually or in
combination.® The ALJ made no other findings with respto whether A.W.’s impairments meet
or medically equal the listintf.Instead, the ALJ moved to the netép of the analysis, determining
whether A.W.’s impairments functionally equal the listing.

Pursuant to 20 C.F.R. § 416.924(a)-(d), if¢héd’s impairment does not medically meet

820 C.F.R. § 404, Subpt. P, App. 1 § 112.02(B)(2).
920 C.F.R. § 404, Subpt. P, App. 1 § 112.00(C).
80q.

81 Adm. Rec. at 14.

814.

8a.

84 4.

12



the listing, the ALJ must assess the child’s fuoratig in the following six domains: (1) acquiring
and using information; (2) attending and completasks; (3) interacting and relating with others;
(4) moving about and manipulating objects (or ‘motor skills domain’); (5) caring for oneself; and
(6) health and physical well-bein.The child’s impairment functionally equals the listing if the
ALJ determines that the child’s “impairment results in a ‘marked’ limitation in two, or an ‘extreme’
limitation in one” of the domain®.

The ALJ determined that A.W. has a markieditation in “interacing and relating with
others,” but found a “less than marked” limitation or no limitation in each of the other ddains.
Specifically, the ALJ found that A.W.’s limitationsere less than marked in: (1) acquiring and
using information; (2) attending and coleiing tasks; and (3) caring for hers&he ALJ found
that A.W. had no limitation in: (1) moving about and manipulating objects; and (2) health and
physical well-beind? At this step, the ALJ providezsbme analysis of his reasonifigsccordingly,
because the ALJ determined that A.W.’s impaimtrresulted in a marked limitation in only one of
the domains, the ALJ found that A.W. was not disabled as defined by tfe Act.

B. Analysis

Plaintiff argues that substantial evidencegdnet support the ALJ’s findings that A.W.’s

8 Richard 480 F. App’x at 777 (citing 20 C.F.R. § 416.926a(b)(1), (d)).
8 4.
87
Adm. Rec. at 15-22.
88 d.
8q.
Dpq.

911d. at 22.
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impairments do not meet or medically equatibig 112.11. Specifically, Pladiiff asserts that there
are medically documented findings of A.W.’s meatknattention, marked impulsiveness and marked
hyperactivity. Further, Plaintiffentends that A.W. displays marked impairments in age appropriate
social-functioning and marked difficulties in maimiag concentration persistence, or pace. As
noted above, the ALJ’s opinion summarily cam#d that A.W.’s impairments do not meet or
medically equal the severity of Listing 112.11. The ALJ’'s opinion made no specific findings on
these issues raised by Plaintiff.

In Audler v. Astruethe Fifth Circuit found that the “explicit terms” of the Act require that
an ALJ “discuss the evidence offered in suppofti@] claim for disabilityand to explain why [the
ALJ] found [the claimant] not to be disabled at that stégfie Court noted that “the ALJ is not
required to do an exhaustive point-by-point déston,” but it is error for the ALJ to offer no
evidence in support of a conclusiidowever, even if an ALJ erred in failing to state any reasons
for an adverse determination, the reviewing court “must still determine whether this error was
harmless.* “Procedural perfection in administrativeqmeedings is not required’ as long as ‘the
substantial rights of a party have not been affectéd Here, the Fifth Circuit found that “[a]bsent
some explanation from the ALJ to the contrary” the claimant appeared to have met her burden of
demonstrating that she met the listing requirements, “and therefore her substantial rights were

affected by the ALJ’s failure to set outtbases for her decision at step thféétcordingly, the

92 Audler v. Astrug501 F.3d 446, 448 (2007).

Sd.

941d. (citing Morris v. Bowen864 F.2d 333, 334 (5th Cir. 1988)).
%d. (quotingMays v. Bowen837 F.2d 1362, 1364 (5th Cir. 1988)).

9%1d. at 449.

14



Fifth Circuit remanded the case to the distraurt with directions to remand to the Commissioner
for further proceedingy.

Here, Defendant recognizes that the ALJ’s opinion does not include any analysis as to
whether A.W.’s impairments meet or medically equal the severity of the I¥tidigwever,
Defendant asserts that the ALJ “conducted hilyasims in connection with the six functional
equivalent listings® Therefore, Defendant appears to argue that the ALJ’s failure to analyze
whether A.W.’s impairments meet or medicadigual the severity of the listing was harmless
because the ALJ conducted an analysis of the six functional equivalent domains.

Courts have recognized that different huets are employed for determining whether an
impairment meets or medically equals a listing@zosed to whether the impairment is functionally
equivalent to a listing*® However, some courts have foundignificant overlap between the two
in the context of a childhood ADHD impairment”In this case especially, there is significant
overlap between the arguments Plaintiff makath respect to the social functioning and
“concentration, persistence and pace” criteria aadMhl’s determinations at the “interacting and
relating with others” and “attending and compigtiasks” domains. Accordingly, the Court will
look to the ALJ’s analysis of whether A.W.’s imipaents are functionally equivalent to the listing

in determining whether substantial evidence sugsgbe ALJ’s finding that her impairments do not

d.

% Rec. Doc. 17 at 6.

9d.

109 pagee v. AstrueCiv. Action No. 09-620, 2011 WL 1126011, at 4 (S.D. Miss. Mar. 29, 2011).

1014, (citing Rossi v. Commissioner of Social Secu@iv. Action No. 10-97, 2010 WL 5313771, at5n. 6
(N.D.N.Y. Dec. 2, 2010)).

15



meet or medically equal the listing.

Plaintiff argues that A\W. has developmentally inappropriate degrees of inattention,
impulsiveness and hyperactivity as required by Listing 112*Tlefendant makes no argument as
to whether A.\W. has developmentally inappropriate degrees of inattention, impulsiveness, and
hyperactivity as rguired by Liting 112.11%Both Dr. Kronberger, the consultative physician hired
in this case, and A.W.’s treating physician fodinat she exhibited inattention, impulsiveness and
hyperactivity*** Accordingly, because Defendant preset&vidence to contradict these medical
opinions, the Court finds that there is substaptiaence to support a finding of marked inattention,
marked impulsiveness and marked hyperactivity.

Plaintiff asserts that A.W. has maxkdifficulties in social functionin§”> Defenant makes
no argument as to whether A.W. has marked impairments in social functfnimgddressing
whether A.W.’s impairments are functionally equéra to the listing, the ALJ found that A.W. “has
marked limitation in interacting and relating with othe¥8 The ALJ reviewed the record, finding
that A.W. had “received disciplinary action fmanching other students, spitting, refusing to follow

instructions, cursing at school staff and throwing chaffsPurther, the ALJ noted that Dr.

192 Rec. Doc. 16 at 2-3.

193 seeRec. Doc. 17 at 6-8.
104 Adm. Rec. at 150, 184.
105 Rec. Doc. 16 at 3.

1% seeRec. Doc. 17 at 6-8.
107 Adm. Rec. at 18.

10814, at 19.

16



Kronberger reported A.W. appearing uncondbté and resistant during the assessii&fihe ALJ
also noted that Louisiana Behavioral Health iasthip records revealed that A.W. disrupted her
classroom and bullied another studéhBased on this evidence and the finding of the ALJ that
A.W. has marked limitation in interacting and relating with others, the Court finds that there is
substantial evidence to support a finding that A.W. has marked impairments in social functioning.
Finally, Plaintiff asserts that A.W. has marked difficulties in maintaining concentration,
persistence or pacé. Plaintiff points to the following evidence to support this assertion: (1)
behavior reports which detail A.W.’s struggles in scH&o[2) Plaintiff's testimony that A.W.’s
teachers have complained about her impulsivitytzer inability to stop herself from touching other
students;? (3) Plaintiff's testimony that A.W. cannotmmplete chores and must be told more than
once to do something? and (4) A.W.’s testing revealed problems with inattenttoefendant
points to the following evidence to show that Adges not have marked difficulties in maintaining
concentration, persistence or pgdgthe Function Report whereirgiitiff indicated that A.W. was

able to keep herself busy, finish things she staxsgg on arts and crafts projects, and complete her

109|d.

110|d_

11 Rec. Doc. 16 at 3-4, Rec. Doc. 19 at 4.

112 Adm. Rec. at 189-95.

1131d. at 39-40, 46.

1141d. at 40.

HM31d. at 148-49. Plaintiff also asserts that the ALJ nthtatlA.W. is unable to keep herself busy, finish
things she starts, work on arts andfts projects, and complete her hormoekv However, this assertion is a
misstatement of the ALJ’s opiniomhe ALJ found that the June 2012 Function Report completed by Plaintiff

indicated that A.W.is able to keep herself busy, finish things she starts, work on arts and crafts projects and
complete her homeworkd. at 17, 116.

17



homework;'®(2) A.W. was given Global Assessment Function Scores of 58 and 60 on two different
occasions, and both scores suggest moderate sympfof8%;during the evaluation with Dr.
Kronberger where he found that A.W. appearedetonoderately inattentive on tasks, she had not
taken her daily medicatioti® (4) Plaintiff testified that A.Wwatched television and was able to
play video game$? and (5) A.W. testified that she egp watching television and completes her
homework and chores without much prompting from her mdthBefendant notes that while A.W.

has some limitations in her ability to maintaoncentration, persistence, or pace, “the ALJ found
that A.W. is able to focus on topics that interest heér.”

The regulations explain that “as it applies to primary school children, the intent of the
functional criterion described in paragraph B2d, deficiencies of concentration, persistence, or
pace resulting in failure to complete tasks tm@ely manner, is to identify the child who cannot
adequately function in primary school because of a mental impairdi€As Plaintiff points out,
the record includes behavioral reports which detail A.W.’s problems in sAddie ALJ

considered these reports in assessing A.W.’s limitation in interacting with &thdosvever, he

116|d.

H71d. at 17, 180, 185.

814, at 183.

1914, 40-41.

12014, at 50-51.

121 Rec. Doc. 17 at 8 (citing Adm. Rec. at 18).

12290 C.F.R. § 404, Subpt. P, App. 1 § 112.00(C)(3).
123 Adm. Rec. at 189-95.

12414, at 18-19.
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did not consider these reports in assessing A.W.’s limitation in attending and completirt¢ tasks.
The reports indicate that A.W. was removed fribra classroom and placed in the “intervention
room” on several occasions because of her inability to sit in he$Eat.example, on January 30,
2012, A.W. was sent to “the intervention room . . . for disrupting classroom instruction,
disrespecting teaching [sic], and crawling arouredflihors in the hallway of the back buildintf”

During a May 7, 2012 psychological evaluation, Rtiffiindicated that A.W. is disruptive
in class, will not sit stiland “wanders in classroon?® Plaintiff noted that A.W. does not do well
at school because she cannot stay still or concertt&tering the psychological evaluation, A.W.
also reported that she could not sit still during t&8&urther, at the administrative hearing, Plaintiff
testified that A.W.’s teachers report that she cannot sit still in the classtbom.

The ALJ found that A.W. could focus on topithat interest her, including watching
television and playing video gam&éHowever, the ALJ did not consider the school records in
determining whether A.W. can concentrate aradi$oon topics during school. As noted above, the
regulations explain that the purpose of the ‘tmntration, persistence, or pace” criteria is to

“identify the child who cannot adequatelyniction in primary schoobecause of a mental

12514, at 16-17.
12614, at 192-94.
12714, at 195.
12814, at 156.

129 Id.

13014, at 161.
13114, at 39.

13214, at 17-18.
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impairment.* Accordingly, the Court finds that thehsml records constitute substantial evidence
to support a finding that A.W. has marked difficulties in concentration, persistence and pace.
This Courtis not permitted to reweigh the evidence. However, absent some explanation from
the ALJ to the contrary, Plaintiff appears to henet her burden of demonstrating that A.W. meets
the listing requirements, and therefore her substantial rights were affected by the ALJ’s failure to
set out the bases for his decision to deny bermfiteat ground. Accordinglthe Court will sustain
Plaintiff's objection, and will remand this case te thLJ pursuant to 42 U.S.C. 8 405(qg) for further
consideration.

V. Conclusion

For the foregoing reasons,

ITISHEREBY ORDERED that the CourBUSTAINSPlaintiff's objections to the Report
and Recommendation aREJECTS the Magistrate Judge’s recommendation;

IT IS ORDERED that the case REMANDED to the ALJ pursuantto 42 U.S.C. § 405(g)
for consideration of the record consistent with this Court’s Order and Reasons.

NEW ORLEANS, LOUISIANA , onthis _31S! day ofiugust, 2015.

NANN E JOLIVETTE BROWN
UNITED STATES DISTRICT JUDGE

13320 C.F.R. § 404, Subpt. P, App. 1 § 112.00(C)(3).
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