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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

RUSTY ISTRE, CIVIL ACTION
Plaintiff

VERSUS NO. 14-339

LOUISIANA TANK SPECIALTIES, LLC ., SECTION: “E” ( 1)
Defendant

ORDER AND REASONS

Before the Court is th&oint Motion to ApproveSettlementandDismiss the @se
filed by Plaintiff Rusty Istre an®efendant Louisiana S.W. Transportation,.lnEor the
reasondelow, the motion iIGRANTED .

BACKGROUND

This isaproposeccollectiveaction filed by Plaintiff Ruty Istre (“Istre”)for failure
to pay overtime in violation of th&air Labor Standards Act of 1938 (“FLSA).On
February 12, 2014lstre filed suit on behalf of himself and other similarkituated
individuals employed by Defendant Louisiana S.Wadsprtation, Inc. (“LST"p as frac
tank cleanersince 2012pursuant ta29 U.S.C. 816(b)# Istrealsoassers individual
claims for unpaid overtime wages while he was emg@ibas a frac tank cleaner and
servicer and a deer ranch laborer for L'SAt the time Istre and LST reached a settlement
agreement, Istre’s motion to conditionally certihe collective class was pendif@gnd

no other individualshad opted into the proposed collective cladsire and LST

1R. Doc. 45.

229 U.S.C. § 201 et. seq.

3LST notes that it was incorrectly named in thisi@actas “Louisiana Tank Specialties, LLGEeR. Doc. 16
at 1; R. Doc. 25 at 1.

4R.Doc.15at 12, 27.

5See R. Docl5 & 1 3#57.

6R. Doc. 21.
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participated in a settlement conference on Febrday016, an@greed to a settlement.
On February 23, 2016, Istre and LSTIbmitted the proposed settientagreemento the
Court forin camerareview in a joint motion to approve settlement atisimissthe case
with prejudice8
STANDARD OF LAW

The Court “must approve any settlement reachedbyptarties which resolves the
claims in this action brought und¢29 U.S.C. 816(b)]"® *“In order to approve a
settlement proposed by an employer and employeasoit brought under the FLSAd
enter a stipulated judgment, a court must deterntired the settlement is a fair and
reasonable resolution of a bona fide dispute oue®A=provisions’® The Gurt must
scrutinizetheproposedsettlement agreemehd verify that parties are natrcumventing
the “clearFLSArequirementsby entering into aettlementagreement! When deciding
whether to approve a proposed settleméme, Court mustassess whether the proposed
settlements both(1) the product of a bona fide dispute over the K&Provisions and
(2) fair and reasonablg.

ANALYSIS
|.  BONAFIDE DISPUTE
When deciding whether a bona fide dispute exists, tlo@r€consides whether

there is a “genuine dispute as to the defendaiatslity under the FLSA8 as“[w] ithout

"R. Doc. 43.

8 SeeR. Doc. 45.

9 Collins v. Sanderson Farms, In&68 F. Supp. 2d 714, 717 (E.D. La. 2008)

101d. at 719.

1Seeid

2Domingue v. Sun Electric & Instrumentation, Indo. 09682,2010 WL 1688793at *1 (E.D. La Apt
26, 2010).

B3 Allen v. Entergy Operations, IndNo. 111571,2016 WL 614687at *1 (E.D. La Feh 11, 2016)
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a bona fide dispute, no settlement could be fad amasonablé This is particularly
true in an “FLSA [action because its provisionskanandatory, and not subject to
negotiation and bargaining between employers angleyees.>

The Courtfinds thata bonafide dispute exists between Istre and LST regarding
whether LST has violated the FLSM Akins v. Worley Catastrophe Responaeother
section ofthis Gourt explained that bona fide disputexistswhere the parties disagree
on “hours worked orcompensation due” and engage in “aggressive prasacwnd
strenuous defensé?®’ Istre hasallegedthat LST violated the FLSAvith regardto his
hours and compensatidgnandLST hasraised several affrmativeefensed® From the
outset, LST has argued @t Istres amended complaid® and Istres deposition
testimony? conflict and support their arguments tHatre has no valid FLSA clairil
LST argues thaltstre was not employed as'faac tank teane,”22 thoughlstrecontends
thathis employmentiuties included acting as a frac tank cleaffeBoth parties disagree
aboutlstre’s employment position and othissues relevant to LST’s liability, including
duraton of employment, hourworked, whetherhe was denied overtime wagead
whether there »ast similarly situated individualsfor the purpose ofpursuing a
collective action24

Additionally, a settlement conferencevas scheduledfollowing the parties’

14 Collins, 568 F. Supp. 2d at 719.

5 Allen, 2016 WL 614687, at *1.

16 Akins v. Worley CatastrophResponse, LLNo. 122401, 2014 WL 1456382at *2 (E.D. La.Apr. 14,
2014).

7R. Doc. 15.

18R. Doc. 16 SeealsoDomingue 2010 WL 168879 3at *1.
¥ R. Doc. 15

20 R. Doc. 251; R. Doc. 16

21SeeR. Doc. 25.

22R.Doc. 252 at§ 25; R. Doc. 25 a15-17.

23R. Doc. 212 at 5.

24Seee.g, R. Doc 15;R. Doc. 16 at 11 1, 5, 19, 32.
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responses tdstre’s motion to conditionally certify the FLS#ollective action and to
facilitate notice under 29 U.S.C. 82(6).25 Indeed before the Court reset the trial date
for November 7, 2018% the case waset for a fiveday bench triato beginon April 11,
2016 andthe parties wergequired tocompletediscovery on February,201627 The
Courtfinds the matter involvetboth aggressive prosecution and strenuous defeaisd
thus a bona fide dispute exis®s
I[I.  FAIR AND REASONABLE

In determining whether a negotiation is fair andsenableinder the FLSAcourts
are guided byReed v. General Motors Corporatipim which the Fifth Circuit enumerated
factorsto determinewhethera settlements fair in a class action undé&ule 23of the
Federal Rules of Civil Proceduré Courts,however, “adopt or vary these factors in their
application in light of the special role of the Gbin settlement of FLSA claims3? There
are sixfactors: (1) he existence of fraud or Bosion behindthe settlement; (2) e
complexity, expensand likely duration of the litigation; (3)rHe stage of the proceedings
and the amont of discovery completed; (4hé probability ofthe plaintiffs’ success on
the merits; (5) e rangeof possible recovery; and (6hé opinions of class counsel, class

represendtives, and absent class memb#rs.

25 R. Docs. 21, 2528. See alsdAllen, 2016 WL 614687at *1 (finding that there was a bona fide dispute
where parties engaged in intense disagreementtheeissue of classdation).

26R. Doc. 42.

27R. Doc. 17.

28 See Atkins2014 WL 1456382at *2.

29 Allen, 2016 WL 614687at *2; Reed v. Gen. Motors Corp703 F.2d 170172 (5th Cir. 1983)Seealso
Collins, 568 F. Supp. 2dt 722 (noting “Rule 23 does not control FL&&lective actions,jut] many courts
have adopted many of Rule 23’s procedures” givendburt’s discretion under §216(b)).

30 Collins, 568 F. Supp. 2dt 722.

31]d. (citing Camp v. Progressive CorpNo. 022680,2004 WL 289079 (E.D. La. Sept. 23, 2@)).
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A. Application of the Factors

1. The existence of fraud or collusion behithe settlement

With respect tahe“fraud or collusion factor,there areseveral presumptions that
guide a court’s determination of whether a settlamie fair and reasonabl€[T] here is
a strong presumption in favor of finding a settlemh&ir,”32and absent evidence to the
contrary, theras a presumption that no fraum collusion occurred between counsgl.
In light of thesepresumptionshowever, “it is clear thahecourt should not give rubber
stamp approval®* The Court has found no indication of fraud or coius Since this
action was filed in 2014the parties have engaged miiscovery and motions practiée
The Court finds the parties engaged in gdadh negotiations to resolve this matter
amicably36 FactorOneindicates the settieent is fair and reasonable.

2. The complexity, expensend likely duration of the litigation

The instantcase haveen pending for more thawo years, and a fivelay bench
trial set for April2016 was continued and reset for November 7, 2(H6llowing the
rescheduling of the trial, the partiemteredsettlement discussions. As the triadsh
already been pending for more thamo years and theontestednotions indicatehat
there werenumerousunresolvedssuesthe Qurt finds the second factoindicates the
settlement is fair and reasonable.

3. The stage of the proceedings and the amount obdexy completed

A court will consider how much formal discovery hbeen completed for two

reasons: (1yextensive discoverfby the parties indicat¢s good understanding of the

32Domingue 2010 WL 1688793at *1(internal quotationemitted).
33 Akins 2014WL 1456382 at *2.

341d. (quoting4 NEWBERG ONCLASSACTIONS811.41 (4thed.)).
35SeeR. Docs. 21, 25, 28.

36 R. Doc. 43.



strengths and weaknesses of their respective aasd$fence that the settlement’s value
is based upon such adequate information,” @)dfull discovery demonstrates that the
parties have litigated the case in an adversarmhmner and . .therefore. . . settlement
is not collusive but armiength”37 Thelack of much formal diszvery is not necessarily
fatal,however,and acourt may look to informal avenues of gatheringmmhation or may
approve a settlement with no formasdovery conducteds

At this stage of the proceedingthe parties have engaged in formal discovery
limited to the issue of FLSA collectivaction certificatio® andrepresented to the Court
thatthey are completing discoveggnerally4® Although discoeryat this juncturas not
yet completethe Courffinds the parties arsufficientlyfamiliar with the factdo reach a
fair settlement! Factor Threendicates the settlement is fair and reasonable.

4. The probability othe gaintiff’s success on the merits

It is uncertain at this point whether Istre wouldduecessful at trial. Defendant
has provided a series of affirmative defenses,uiditlg failure to state a claimand
prescription42 Additionally, LST assertst is not liable to Istreand, in the alternative
that any alleged violations of the FLSA were nollfwi because LST acted reasonably and
without reckless disregard for FLSArequiremefis

Moreover, the nature of Istre’s employment remains a key dispLST maintains

37 NEWBERG ONCLASSACTIONS § 13:50 (5th ed.)

38 See id In re Chicken Antitrust Litig. Am. Poultry669 F.2d 228, 241 (5th Cir. 1982) (explainingttha
formal discovery is not “a necessary ticket to thergaining table” where the parties and the cougt a
adequately informed to determine the fairne$she settlement)cfting In re Corrugated Container
Antitrust Litigation, 643 F.2d 195, 211 (5th Cir. 1981)).

39 SeeR. Doc. 18; R. Docs. 21, 25, 28.

40 SeeR. Doc. 33 at #. Together parties filed to continue trial statiih@y were “attempting toomplete
discovery and address dispufesl.

41In the response to Interrogatory No. 5, L&hcededt madean “administrative error” when it paid Istre
an hourly rate instead of a salaried rate from Matc20 3B, to March 12, 2013. R. Doc. 38 at8.

42SeeR. Doc. 16 atl2-15.

43R. Doc. 16 at 14.



that Istrecannot claim unpaid wages a “frac tank cleanelbdecause he was not employed
as a‘frac tank cleanef44 In theamended complaintstreallegesthat he was employed
as a frac tank cleaner from 2010 until 20'32A letter addressed to Istrattached tdhe
reply in support of his motion to conditionally tdy, indicates that oMarch 10, 2013,
Istre’'spayment structure changéélinstead of an hourly pay rate, Istre was paidaa fl
salary on a biveekly basis’ Istre points taseveraldocumentdrom LST supporting his
claims including redacted time sheets of frac tank cleanéneletter dated March 12,
201548 and Istre’s time sheets and payr&l

The Court finds that given theumerous unresolvedisputes between the parties
and the stage at which this litigation remainsjsitunclear whether Istre would be
meritorious. This factor indicates the settlememnfiair and reasonable.

5. Therange of possible recovery

The confidential settlement agreement details the agrepdn settlement
amount The settlement amoumasbased on a negotiatatdumber ofovertimehours
thatlstreallegedly workedout for which hewas not paidvertime The Courtfindsthat
the agreeedlponamount is within a range of possible recovery ahdstindicates the

settlement is fair and reasonalsfe.

44R. Doc. 38 at 1R. Doc. 341at 10 (notind ST “has consistently maintained .[that Istre] was not a tank
cleaner, did not supervise tank cleanarsd has not established that certification of ackEtank cleaners
is appropriate”).

45R. Doc. 15 at 1.

46 R. Doc. 284.

471d.; R. Doc. 15 at 34.

48 R. Doc. 284.

49R. Doc. 283 at 5 (eflecting an increase in pay from $980.32 &264.5 for thepay periodof March 11,
2013,to about $2,000 for every follawg pay periodthroughNovember 182013).

50 See Collins568 F. Supp. 2dt 76-27.



6. The opinions of class counsel, class representatiaed absent class members

In this case, the only parties to the settlemert 28T and Istré! Both parties
jointly seekjudicial approvaland state thathe settlement agreemeatidresses a bona
fide dispute and imegotiated in good faith. &h partyis represented bgounsel. e
parties negotiated a settlement agreement bdfoeenagistrate ydgeand submitted
their proposed agreemefor in camerareview by the Court? The Court finds the final
factorindicates the settlement is fair and reasonable.

B. Conclusion

All six of the factors indicate the proposed seattént is fair and reasonable
Accordingly, the Court finds theroposedsettlement agreemers fair and reasonable.

CONCLUSION

For the foregoing reasons, tH&ourt finds the settlement agreement is both
premised on a bona fide dispute and fair and realden

Accordingly;

ITIS ORDERED that the Joint Motion to Approve SettlemenGRANTED and
the parties’ confidential settlement agreememFPROVED.

IT IS FURTHER ORDERED that this actiofd® is DISMISSED WITH

PREJUDICE in accordance with the terms of thenfidential settlement agreement.

5l]stre’smotion to cerify the FLSA collective action wastill pendingat the time the proposed settlement
was submitted to the Coui$eeR. Doc. 21.

52R. Doc. 45.

53Because the motion for conditional certificationtioé proposed FLSA collective class was pendintiat
time Istre and LST reached a settlement agreemedtra other individualbadopted irto the proposed
collective clas, the settlement agreement applies only to Istresgnts. Brown v. United Furniture
Industries, Inc.2015 WL 1457265, at *5 (N.D. Miss. Mar. 30, 20{§)]n an FLSA collective action, there
are no absent class members; only those who hanxldp areconsidered parties to the suit and bound by
the results of the action.”);aChapelle v. Owend8linois, Inc., 513 F.2d 286, 288 (“Under [29 U.S.C.
§216(b)], .. .no person can become a party plaintiff and no pemsitl be bound by or may benefit from
judgment unless he has affirmatively ‘opted inteetclass; that is, given his written, filed cons&nt
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New Orleans, Louisiana, this7th day of March, 2016.

SUSIE MORGAN
UNITED STATES DISTRICT JUDGE



