In Re: Bourbon Saloon, Incorporated Doc. 24

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

In Re: CIVIL ACTION
BOURBON SALOON, INCORPORATED

CASE NO. 14-395
c/w 14-398

SECTION: “G"(2)

ORDER AND REASONS

Before the Court is The Absinthe Bar, LQ.'s (“A-Bar”) appeal from the United States
Bankruptcy Court’'s October 11, 2013 order denying A-Bar’'s motion for lease rejection of 400
Bourbon Street. Also before the Court is BourBahoon, Inc.’s (“BSI” or “debtor”) cross-appeal
from the Bankruptcy Court’s October 11, 2013 ordeanting A-Bar fourteen days to file a
statement of attorney’s feand costs incurred by it after Dedaen 31, 2012. Also before the Court
is BSI's “Motion to Dismiss Cross-Appeal without Prejudi¢€bnsidering the briefs filed by the
parties, the statements made at oral argumernetioed and the applicable law, for the reasons that
follow, the Court will affirm the Bankruptcy @urt’s order and deny BSI’'s “Motion to Dismiss
Cross-Appeal without Prejudice.”.

|. Background

A. The Lease of 400 Bourbon Street
OnJuly 24,1997, BSI entered a lease with A-&@&00 Bourbon Streébr a term of twenty

years, which is set to expire on October 31, 200n May 12, 2010, A-Bar filed an eviction

! Rec. Doc. 13.

2 Bankruptcy Rec. Doc. 592 at 2. The lease indweoption to renew for another twenty years to
October 31, 2037d.
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proceeding against BSI in state court for itkad#s under the repair and maintenance provisions
of the leasé.On August 19, 2010, the state court erdeaeConsent Judgment obligating BSI to
make all repairs to the building specified byvigbK. Rester, Esq. and Farr & Huston Architetts.
B. The Chapter 11 Petition and Motion to Assume the Lease

On May 12, 2011, BSI filed a voluntary petition for relief under Chapter 11 of the
Bankruptcy Codé.On August 10, 2011, BSI filed a motion to assume the lease of 400 Bourbon
Street pursuantto 11 U.S.C. § 368n August 23, 2011, A-Bar fileth opposition to BSI’s motion
to assume the lease, arguing that there were monetary and nonmonetary defaults on’the lease.
Because the parties did not agree as to the scope, cost or allocation of financial responsibilities for
work to cure the maintenance and repair defaults, the Bankruptcy Court approved the hiring of
Danny Shaw (the “Referee”) to determine the disd issues of the scope of work, payment
responsibilities and adequacy of the wb@n March 26, 2012, the Bankruptcy Court confirmed
BSI's Amended Chapter 11 Plan of Reorganization.
C. The May 15, 2012 Agreed Order

On May 15, 2012, the Bankruptcy Court entemadAgreed Order on a Motion to Assume

3 Bankruptcy Rec. Doc. 529 at 2.
*1d. at 3.

> Bankruptcy Rec. Doc. 1.

% Bankruptcy Rec. Doc. 107.

" Bankruptcy Rec. Doc. 115.

8 Bankruptcy Rec. Doc. 295.

o Bankruptcy Rec. Doc. 411.



Lease (the “Agreed Order*y.The Agreed Order noted that BSI was in default under the lease on
certain of its non-monetary obligatiot$he parties did not dispute that defaults existed concerning
the maintenance obligation with respect to conditions cited in:

1) the pre-petition August 19, 2010 Consent Judgment;

2) the Vieux Carre Commission (‘VCC’) citations dated June 11, 2011,
September 1, 2011, and February 16, 2012; and

3) the April 4, 2012 letters from the New Orleans Department of Safety and

Permits (Building Inspection Division) and Department of Safety and Permits
(Zoning Administration Division}?

The Agreed Order stated: “IT IS ORDERED that BReorganized Debtor’'s assumption of the lease

of the premises at 400 Bourbon is approved,esilip the terms of this Order, which provide

Absinthe Bar with adequate assurance of agmequired by Section 365 of the Bankruptcy Cdéle.”

It further ordered BSI to “immediately comntawork on those undisputed maintenance defaults

listed in the Consent Judgment, the VCC and Depanrt of Safety and Permits citations, and any

other citations extant* It provided that when a maintenance item was determined to be the

responsibility of BSI, BSI would pay the resnlji contractor obligations as provided in the

construction contract and no liens would be permitted to be filed against the pfopesst a

10 Bankruptcy Rec. Doc. 449.
Hd. at 1.

1214, at 2.

Bd. at 3.

4.

Byd.



December 31, 2012 deadline for curelbfreintenance and repair defauft&inally, it ordered that
the Bankruptcy Court maintained jurisdiction taiesv decisions by the Referee and to enforce the
terms of the Agreed Ordéf.
D. The Motion to Reject the Lease

After the December 31, 2012 deadline for compbethe repairs to the building passed and
BSI had not completed the workragd to in the Agreed Order, A-Bar filed a motion with the
Bankruptcy Court requesting that it reject the I¢&€m January 24, 2013, the Bankruptcy Court
issued an order setting both the motion for lease rejection and the motion to assume the lease for
hearing'® The Bankruptcy Judge set a deadline dfrGary 28, 2013, for BSI to complete any and
all maintenance and cure issues remaining®dBeior to the hearing, the Referee filed a report
finding that BSI had “substantially performed taatems previously found to be its responsibility,
with the exception of the followingems: . . . 1) exterior masonrg) windows; 3) men’s closet on
first floor; 4) condenser platform in courtyard; d&)dtructural engineer certifications of structural
integrity of various building elements and repair effofts.”
E. The October 11, 2013 Order

The Bankruptcy Court conducted a heammgMarch 26-27, 2013, and issued an Order on

8.
.
18 Bankruptcy Rec. Doc. 497.
19 Bankruptcy Rec. Doc. 512.
2.

21 Bankruptcy Rec. Doc. 592 at 4-5.



October 11, 2015 First, the Bankruptcy Judge evaluagztth of the unfinished repairs identified
by the Refere& He concluded that the evidence presented at trial established that the leak in the
men’s bathroom, condenser platform anchdaws were fixed following the Referee’s last
inspectior?* The Bankruptcy Judge found the masonry work performed was adequate because it was
accepted by the Vieux Carre Commission (“VCE&Finally, he noted that the parties agreed that
any issues regarding the structural engineer matidn of structural integrity were resolvéd.

Turning to the legal issues presented, thekBaptcy Judge found that the lease was assumed
by BSI and the assumption was approved by the Agreed &idernoted that the Agreed Order
specifically stated that it approved the assumption of the #Aseordingly, he found the lease was
assumed at the time that court approval of the Agreed Order was oBtained.

The Bankruptcy Judge also found that BSI had adequately cured its non-monetary defaults
on the leas&. Evaluating this issue, the Bankruptcy Judge stated:

Once the lease assumption is approveddhet ¢s then concerned with whether the

nonmonetary defaults existing as of théedaf the assumption have been cured or

can be cured within a reasonable time. There is no hard and fast rule and the time
table set by the parties by agreement or in a court order is subject to the court’s

21d. at 1.

21d. at 6-9.

1d. at 7-8.

|d. at 8-9.

%1d. at 9.

1d. at 10.

2d. at 11.

2 q. (citing In re Mushroom Transportation Company, Ine8 B.R. 754, 761 (Bankr.E.D.Pa. 1987)).
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discretion as to whether the cure efforts of the debtor — particularly as to
non-monetary defaults — are substantial enough to deny A-Bar its sought after relief,
cancellation of the long term leaZe.
The Bankruptcy Judge opined that much of A-Baridence showed that thelsstantial cure of the
defaults was not completed by either thecBmber 31, 2012 deadline or the February 28, 2013
deadline, but BSI continued to make rep&itde noted that BSI had set aside $30,000 to $40,000
for future repairs, which he opidelemonstrated “that whatever failures or delays the debtor may
be responsible for in the past, it is now nmakia good faith effort to comply with the lease
obligations concerning the maintenance and repair of the buil#fiktenoted that the December
31, 2012 deadline was only six and a half moafter the parties agreed upon and the Bankruptcy
Court approved the assumption of the I€4sée opined that “the process for getting permits to
perform the required work on a buildingtive French Quarter is very lengthy ‘In light of the fact
that [BSI had] spent over $300,000 to make inspnd ha[d] set aside another $30 - $40,000,” the
Bankruptcy Judge found it was “not unreasonable to allow the debtor to complete any remaining
repairs after that December 31, 2012 date and thereby allow the debtor to complete the plan of
reorganization

The Bankruptcy Judge found that A-Bar,the owner of the building, was “setting high

standards for the repairs it expects the debtorake under the terms of the lease and adhering to

a.
%1d. at 12.
Bd.
a.
.

361d. at 12-13.



its stringent position that failure to meet thairstard gives it the right to dissolve the lea¥é¢de

noted that A-Bar would stand toigasubstantially if allowed to evict BSI, but “the effect on the
reorganized debtor and the creditors wideg a devastating failure of the plafkie found that “the

terms of the lease called only for good repair and condition, not the perfection that A-Bar insists
upon.”® He noted that the standard for repair called for by the VCC was high, and found it
significant that the demands of the VCC had been sati$fied.

The Bankruptcy Judge cited Louisiana C@@dde Article 2014, which states: “A contract
may not be dissolved when the obligor has rerttlarsubstantial part of the performance and the
part not rendered does not substantially impair the interest of the olffigieedlso cited Louisiana
Fourth Circuit Court of Appeals caselaw statindj)&Trial court has disdien to decline dissolution
where it finds that the breach of the lease ismajbr or where the breach was not the fault of the
lessor or where the lessor was in good f&itiT.he Bankruptcy Judge found that BSI had rendered
a substantial part of the performance required by the Agreed Order as it had spent over $300,000
making repairs to the building, performed the work to the satisfaction of the VCC, cleared all
outstanding VCC complaints against the building saitsfied the City of New Orleans Safety and

Permits violation lettef® He also found that A-Bar’s primarytarest was dissolving the lease, and

371d. at 13.
B4.
¥a.
Olq.
“11d. at 14.

421d. (citing Karno v. Fein846 So.2d 105, 110 (La.App. 4 Cir. 2008%rno v. Bourbon Burlesque Club
Inc., 931 So.2d 1111 (La.App. 4 Cir. 2006)).
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“[alny other interests of A-Bar are not substantiathpaired if the debtor continues to pay the rent
and make all repairs called for by the led8d=inally, he noted that under the lease, A-Bar could
make the repairs and invoice BSI for the césts.

The Bankruptcy Judge noted that Section 3g&{(B) of the Bankruptcy Code requires that
the debtor compensate the nondebtor “for any actual pecuniary loss resulting from tfeifault.”
found that A-Bar incurred damages of attornegiasfand costs for litigation related to the defaults
that remained as of the December 31, 2012 cure deadline set forth in the Agre€di@raeted
that Section 365(b)(1)(B) does not create an indéget right to an attorney fees award, but it
“recognizes a landlord’s right to compensationdotual pecuniary losses resulting from debtor’s
default under an unexpired lease assumptidiie found that attorney fees qualify as “actual
pecuniary losses” when statavlavould recognize them as sufiHe noted that the lease provided
for attorney fees incurred by the lessor to enforagefend any of the lessor’s rights or remedfies.

The Bankruptcy Judge noted that attorney fees would be first priority administrative

expenses under 11 U.S.C. 8 503, “if the actual and necessary damages: 1) occur post-petition; and

2) arose as a result of actions taken by thedeughe debtor in possession in this case) that

“d.

*1d. at 15.

4.

“7d.

®B1d.

491d. (citing In re Westview 74th Street Drug Cor9 B.R. 747 (Bankr. S.D.N.Y. 1986)).
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benefitted the estaté’He found that the first element svaatisfied because “A-Bar incurred
attorney’s fees and costs as a result of the post-petition litigation brought after the December 31,
2012 deadline to force the debtor to finish rdgiieg the nonmonetary defaults under the lease that
was assumed by the Agreed Ord@iThe Bankruptcy Judge found tlihé second element was met
because the lease assumption was an action taken by BSI to benefit thé astatedingly, he
found that attorney fees would be first priorityr@distrative expenses andjueested that A-Bar file,
within fourteen days, a statement of attoredges and costs incurred by it after December 31,
2012

On October 22, 2013, A-Bar filadtimely Notice of Appeaf: On November 4, 2013, BSI
timely filed a cross-appedil A-Bar filed an appellate brief on March 21, 2614nd BSiI filed an
appellate brief on April 4, 2014 A-Bar and BSI both filedeply briefs on May 2, 2012%.0n June

19, 2014, BSI filed a “Motion to Dismiss Cross-Appeal without Prejudit@&Bar filed an

*11d. at 15-16¢iting In re Jack/Wade Dirilling, Inc258 F.3d 385, 387 (5th Cir. 2001)).
*2|d. at 16.

3.

1.
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objection to the motion on July 3, 20%4The Court conducted oral argument on July 23, 2014.

Il. Issues Raised on Appeal

A. A-Bar’s Appellate Brief

1. Assumption of the Lease

A-Bar argues that the lease of 400 Bourbon could not have been assumed by the parties’
Agreed Order because the Agreed Order onlyes$sd cure, one of three requirements for lease
assumption of defaulted leases under 11 U.S.C. § 365(b)(asserts that the “starting point” for
assumptions of defaulted leases is “clearlyhgritory” because Section 365(b) provides that a
defaulted lease “may not [be] assume[d]” unless all of the requirements &fénBetr quotes Fifth
Circuit caselaw stating, “Strict adherence toQleele provisions governing assumption of contracts
might appear overly simplistic, but . . . the requiratae . . provide necessary safeguards to parties
forced to maintain contractualations with a reorganizing debtd¥ 1t argues that the Bankruptcy
Judge “has held that absent the fulfilment of all assumption requirements, it may not approve lease
assumption even in an uncontested maffer.”

A-Bar argues that the Bankruptdydge should not have interpreted the Agreed Order as a

lease assumption agreement because it was not an affirmative agreement on all three Section

®1 Rec. Doc. 20.

%2 Rec. Doc. 22.

% Rec. Doc. 5 at 36.
®4d.

1d. at 36-37 (quotingn re Nat'l Gypsum C0208 F.3d 498, 512 (5th Cir. 2000)exas Importing Co. v.
Banco Popular de Puerto Ric860 F.2d 582 (5th Cir. 1966)).

% d. (citing In re O’'Neil Theaters, Inc257 B.R. 806 (Bankr. E.D. La. 2000)(Brown, J.)).
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365(b)(1) requirementé It asserts that BSI “bore the burden of showing that each of the three lease
assumption requirements were satisfigdt"’argues that the threequirements for assumption of
a defaulted lease “are statutory prerequisités.”

2. Waiver

A-Bar contends that the Bankruptcy Judgelsg “appears to hold that the party opposing
assumption (here, A-Bar) was required every stdpe way to force the debtor to make good on
its § 365(b)(1)(A), (B), and (C) obligation&1t argues that “[t]he notion that A-Bar even for a
moment waived its right to oppose lease assumiotiegally or factually supportable, primarily
because waiver simply doesn’t belong in bankruptcy lease assumptidaBar contends that
under Louisiana law, the Bankruptcy Judge could not find that it waived its “right” to attorney’s fees
and an adequate assurance of future performaitiseut proof of “(1) actual intent to relinquish
it, or (2) conduct so inconsistent with the intergmdorce the right that it induces a reasonable belief
that it relinquished the right? A-Bar asserts that its eviction of BSI was interrupted by the

bankruptcy proceeding, and it “consistently maintained a costly opposition to BSI's lease

571d. at 38.

®8d. at 40 (citingRichmond Leasing Co. v. Capital Bank N.262 F.2d 1303 (5th Cir. 1988)1 re
Diamond Mfg. Co., In¢164 B.R. 189 (Bankr. S.D. Ga. 1994)).

91d. (citing In re PRK Enterprises, Inc235 B.R. 597 (Bankr. E.D. Tx. 1999)).

01d. at 40.

1. (citing In re Senioris Enterprises, IncZ0 B.R. 79, 81-82 (Bankr. N.D.Tex. 1987) (principles of
waiver and estoppel have “very little play, if any'tive context of assumption or rejection requirements)).

21d. at 40-41 (citingdurham Sch. Servs., L.P. v. Sojourner Truth Ac2@12 WL 2133672 at *4 (E.D.La.
2012) (Engelhardt, J.), citifgteptore v. Masco Construction C83-2064 (La.8/14/94); 643 So.2d 1213, 1216).

11



assumption.”® Accordingly, A-Bar argues that the Agre@dder “can’t be interpreted to show that
A-Bar somehow waived its right to demand wiha@tBankruptcy Code requires where it entered into
a contract so clearly aimed at only one aspect of lease assuniptiondntends that such an
interpretation would produce absurd results in violation Louisiana Civil Code article€2046.

A-Bar contends that the Agreed Order was $prfie parties contractual definition of how
BSI could accomplish § 365(b)(1)(A) curé.lt asserts that the Agreed Order required BSI to: “1)
immediately commence on undisputed defaults; Z)quaate in referee process to resolve disputes
on still-disputed defaults; and 3) have all repairs accomplished by December 31,20 82gues
that “the effectiveness of the Agreed Order was ‘subject to’ these 3 requiréfnents.

3. Suspensive Condition

A-Bar asserts that “BSlI's entitlement taare finding would be subject to a suspensive
condition.” It asserts that “a contract where the effect of an agreement depended upon ‘the
achievement [by one party] of mutually accéptaperformance criteria’ constituted a contract

subject to a suspensive condition,” and “the saspe obligation may only be enforced when the

31d. at 41.
d.

Sd.
®q.
T1d. at 42.

8.

1d. at 43.
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uncertain event occur§”A-Bar contends that here the ‘@ertain event” was wether BSI would
comply with the requirements of the Agreed Ortdér argues that BSI did not complete the work

by the December 31, 2012 deadline and is, therefore, “not entitled to anything (assumption, cure,
or otherwise under the Agreed Ord&At oral argument, A-Bar assged that the Bankruptcy Judge
made a factual finding that the December 31, 2012 daadline was not met, and, therefore, the
Agreed Order must fail because the suspensive condition was nSt met.

A-Bar asserts that the Bankruptcy Judge ceireextending the cure deadline from the
Agreed Order because “[a]bsent a significant chamgecumstances or law, there is no basis for
altering the considered and bargained for consent detre®ar asserts that “[a]lthough the
bankruptcy judge comforted A-Bar that there wouldbelifference in the outcome at trial, the fact
that he took evidence on work done in Janu&megbruary, and March means there was — the
December 31, 2012 deadline was entirely disregarded for the purposes of lease asstirmption.”

4. Substantial Performance

A-Bar argues that the Bankruptcy Court erred in using the doctrine of “substantial

completion” in determining whether BSI had alitbe maintenance defects at 400 Bourbon, instead

804, (quotingin re Crutcher-Tufts Res., InG47 B.R. 189, 194 (Bankr. E.D.La. 2005) aff'd, 504 F.3d 535
(5th Cir. 2007)).

81d. at 44.

821d. at 45.

% Rec. Doc. 23 at 17,

84 Rec. Doc. 5 at 45-46 (citimghisholm v. Greenstei®76 F.Supp.2d 709 (E.D.La. 2012) (Barbier, J.);
Chisom v. Jindal F.Supp.2d —, 2012 WL 3891594 (E.D.La. 2012) (MorganBatpn Rouge Oil and Chem.
Workers Union v. Exxonmobil Cor289 F.3d 373 (5th Cir. 2002)).

8514, at 47.
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of requiring cure of all defaults as requirey the Bankruptcy Code and the Agreed OftlarBar
asserts that BSI left twenty to thirty percent of the contemplated cure work improperl§/ done.
Further, itargues that the “substantial performanoatept is a contract defense simply unavailable
to BSI in a contested lease assumptjomerned by § 365 and the Agreed Ord8/&*Bar asserts
that its motives are irrelevant unless it acted in bad faith, which it contends BSI has not asserted
here®

5. Attorney’s Fees

Alternatively, if the lease was assumedthe Agreed Order, A-Bar contends Section
365(b)(1)(B) makes compensation of A-Bar's pecuniary damages caused by BSI breach a
prerequisite to BSI's lease assumptiddccordingly, A-Bar asserts it is “owed attorney’s fees
under § 365(b)(1)(B) of the Bankruptcy Code frdme time of the bankruptcy petition until the
‘assumption by consent’ (May 15, 2012), in additiothattorney’s fees it was awarded for BSI's
‘post-assumption breach’ of the Agreed Oroleginning at December 31, 2012 and lasting through

the time of the ruling under appeal (October 11, 20%3).”

4.
871d. at 50.
8 4.
89 4.
91d. at 51.

1d. at 52.
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B. BSI's Appellate Brief
1. Assumption of the Lease
BSI argues that the Agreed Order “expressly settled the Motion to Assume,” by stating:
IT IS ORDERED that the Reorganized lider's assumption of the Lease of the
premises at 400 Bourbon is approved, subject to the terms of this Order, which
provide Absinthe Bar with adequate assice of cure as required by Section 365 of
the Bankruptcy Cod®.
It notes that the Agreed Order “allowed for futupeestions as to ‘the exact scope, costs, and
allocation of financial responsibility for further waidkcure maintenance defaults,’ to be submitted
to the referee?® BSI asserts that the Agreed Order cites the following sources to define its
obligation to cure maintenance defaults) {ie Consent Judgment; (2) the VCC Notices of
Violation; and (3) April 4, 2012 letters from thiew Orleans Department of Safety and Perffits.
It argues that the maintenance defaults in thesént Judgment were essentially the same as those
cited in the VCC Notices of Violatiot.BSI contends that the repairs related to Hurricane Katrina
were completed before the date of the Agreed Cfdérerefore, BSI asserts that it “understood the

scope of work required by the Agreed Ordebéathe cure of the VCC Notices of ViolatioH.It

contends that A-Bar had a “different, and far blera view of the cure obligation, but it failed to

92 Rec. Doc. 6 at 18.
B4
.
%1d.
% 4.

91d. at 19.
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describe that view adequateRf.It argues that at the time of thatin this matter, it had spent over
$300,000 on repaif$.BSI contends that it proved at trial that each of the deficiencies enumerated
in the Referee’s report “were addressed and remedied promptly following the release of the
Referee’s report!® Accordingly, BSI asserts that all of itare obligations imposed in the Agreed
Order were satisfietf"

BSI argues that the plan of reorganization willifahe lease is lost, causing harm to all of
the creditors in this bankruptcy cd8&t asserts a finding that iteastruction efforts failed to cure
the defaults would result in an “unjustified windfall” to A-Bar because:

(1) [A-Bar] receives the befieof over $300,000 worth of repa paid for out of the

Debtor’s limited post-confirmation caslserves, which funds would otherwise be

available to satisfy the other creditors unitie Plan, and (2) [A-Bar] may enter into

a new lease for a higher rent with Oceana Grill (the next door neighbor), or some

other third party. The pre-assumption defaufitsny remained asf the hearing date

below, did not justify that result to the Bankruptcy Cait.

BSI argues that the Bankruptcy Court’s October 11, 2013 Order was correct because the only
two issues for it to decide were (1) whetherlgese was assumed in the Agreed Order and, if so,

(2) whether BSI cured the pre-assumptiofadlts, as required by the Agreed Or#féAccording

to BSI, because the Bankruptcy Court decided in the affirmative on both of these issues, the Court

%4,
9 4.
19014, at 20.
10114, at 23.
19214, at 29.

103 Id.

10414, at 32.
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correctly granted judgment in favor of B81BSI points out that the Bankruptcy Court heard two
days of testimony, reviewed numerous documantsfound that the necessary repairs were made
to cure maintenance defects, thereby satisfying BSI’s cure obligations under the Agreetf Order.
BSI argues that the Bankruptcy Court’s factual findimghis regard are not clearly erroneous and
its legal conclusion that the substantial performance doctrine applies in this case is%orrect.
Regarding A-Bar’s argument that the lease was not assumed because the Agreed Order did
not address all three requirements for leasengsson under Section 365(b)(1), BSI argues that the
Agreed Order on its face unambiguouslgyides for the assumption of the led8& S| asserts that
a lease is assumed under Section 365 ban&ruptcy court approval is obtain€elt argues that
federal courts interpret consent judgments using general principles of contract interpr@tation.
contends that Agreed Orders are interpreted under Louisiarid BSl. cites Louisiana Civil Code
article 2046, arguing that “[w]hen the words of a cactare clear and explicit and lead to no absurd
consequences, no further interpretation mayéade in search of the parties’ inteh£1t contends

that Section 365(b)(1)(A) allows the debtor a period of time following assumption to cure any

105 |d
10614,

107 Id.

19814, at 33.

10914, (citing In re Mushroom Transp. Cor8 B.R. 754, 761 (Bank. E.D. Pa. 1987)).
104, (citing Dean v. City of Shreveport38 F.3d 448, 460 (5th Cir. 2006)).

114, (citing In re Robertson203 F.3d 855, 860 (5th Cir. 2000)).

11214, at 33-34.
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defaults!®* BSI asserts that “the terms of the Agré&&dier are clear, unambiguous and lead to no
absurd results*

Moreover, because the Agreed Order is final and non-appealable, BSI assentssthat “
judicataprinciples preclude A-Bar from re-litigating tiesues that were integral to the assumption
of the Lease by [BSI]* BSI argues that the Fifth Circuit “has long recognized that a consent
judgment is a judgment on the merits, and normallgiven the finality accorded under the rules
of claim preclusion.™® BSI argues that when a consent judgment is final, the remaining elements
of the Fifth Circuit's traditionlres judicata analysis apply.It contends that those additional
elements are: “(1) the parties are identicahmtwo actions; (2) the prior judgment was rendered
by a court of competent jurisdioti; and (3) the same claim or sawf action is involved in both
cases.™®BS| asserts that the remaindéthe Fifth Circuit's res judicata analysis is satisfied HEre.

2. Suspensive Condition

Regarding A-Bar’s argument that BSI's cotgigation created a suspensive condition and

BSI did not meet the December 31, 2012 deadlintogétin the Agreed Order for completion of

113d. at 35 (citingin re Mushroom Transp. Cor8 B.R. 754, 761 (Bank. E.D. Pa. 1987)).

114 Id.

11514, at 33, 36.

11814, (citing Matter of W. Texas Marketing Corf.2 F.3d 497, 500 (5th Cir. 1994) (quotiRgssell v.
SunAm. Sec., In®62 F.2d 1169, 1173 (5th Cir. 1992) (citidgspar Wire Works, Inc. v. Leco Engn’r and Mach.
Inc., 575 F.2d 530, 538 (5th Cir. 1978)).

1714, at 37.

1184, (citing Oreck Direct, LLC v. Dyson, Inc560 F.3d 398, 401 (5th Cir. 2009) (citihgre Ark-La-Tex
Timber Co, 482 F.3d 319, 330 (5th Cir. 2007)).

11914, at 37-38.
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repairs, BSI argues the “cure” requirements sehfim the Agreed Order were to be performed
following the assumption of the Lease, and not befdrBSI asserts that under Louisiana law
“every provision of a contract must be interpretetight of the other provisions in order to give
each provision the meaning suggested by the contract as a Whole.”

Further, it contends that a contract provisiat th “susceptible of different meanings must
be interpreted with a meaning that renderfféotive and not one that renders it ineffectivé BSI
argues that A-Bar’s “interpretation of the Agre@rier does violence to these bedrock principles
of contract interpretation,” because the Agreed Order unequivocally states that the “assumption of
the Lease . . . is approvetf’1t asserts that the parties did stite any suspensive conditions to the
assumption of the leas&.BSI notes that Section 365 of thereauptcy Code provides that at the
time of assumption the debtor must cure or proamkquate assurance that the debtor will promptly
cure such default$® It contends that the Agreed Order “expressed a clear intent to connote future
performance, after assumptioR®’Accordingly, BSI argues that A-Bar's “suspensive condition
construction violates both the terms of § 365(b)(1) and Louisiana principles of contract

interpretation by rendering both the ‘assumptiorpigraved’ and the ‘adequate assurance of cure’

12019, at 39.
1211d. (citing Matter of Lilieberg Enter. In¢.304 F.3d 410, 443 (5th Cir. 2002)).

12214. (quoting La. Civ. Code art. 2049).

123 Id.

124 Id.

1251d. at 40.

126 Id.
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language meaningles.”

3. Substantial Performance

BSI asserts that its post assumption cinlegations are governed by state &t contends
that under Louisiana law a court may refuse to dissolve a lease where the lessee has substantially
performed its obligation®¥? It notes that Louisiana law alslisfavors dissolution of leas&€$BSI
asserts “that the Bankruptcy Court, as a trial court has discretion to decline dissolution of a lease
when it finds that the breach of the lease ismajor or where the lessor is not in good faithBSI
notes that bankruptcy courts are courts ofitggand “the Bankruptcy Court was well within its
purview to examine [A-Bar’s] motives* However, it contends that A-Bar’'s motives were not the
dispositive factor in the Bankruptcy Court’s decistéh.

4. Attorney’s Fees

Finally, BSI contends that thétarney’s fee issue is not ripe for appeal because it is not a

final disposition of a discrete dispute becathgeBankruptcy Court has not determined the amount

1271d. at 41.

128|d. at 42 (citingWainer v. A.J. Equities, Ltd984 F.2d 679, 683 (5th Cir. 1993)).

1294, at 41-44 (citind<arno v. Bourbon Burlesque Club, In2004-0241 (La. App. 4 Cir. 5/10/06), 931
So. 2d 1111, 1115-1&arno v. Joseph Fein Caterer, In2002-1269 (La. App. 4 Cir. 4/16/03), 846 So. 2d 105,
writ denied, 2003-1358 (La. 9/19/03), 853 So. 2d 642)).

1394, at 45 (citingQuinn Properties Inc. v. Sabine River Realty,,186-1717 (La. App. 3 Cir. 5/29/96),
676 So. 2d 639)5toltz v. McConnelR02 So.2d 451, 457 (La. App. 4 Cimit denied, 203 So.2d 559 (La. 1967);
Arbo v. Jankowski39 So.2d 458, 460 (La. App. Orleans 1949)).

1311d. at 46.

13214, at 47.

1331d. at 48.
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of A-Bar’s entitlement to feeS? Therefore, BSI requests that theurt dismiss its Notice of Appeal,
without prejudice, because it is premattire.
C. A-Bar’s Reply Brief

On May 2, 2014, A-Bar filed a rgpbrief. A-Bar notes that it could not finalize its 2010 state
court eviction proceeding against BSI becaBSe filed a bankruptcy petition in May 20+%.It
asserts that unless the three requirements of Section 365(b)(1) have been satisfied, there has been
no lease assumptid#.It contends that “[t]he Agreed @er was merely a binding agreement as to
what ‘cure’ would mean in this matter. A-Bar at no point dropped its opposition to lease
assumption *® |t asserts that the parties could ndd@ess the other two components of the lease
assumption before they litigated the cure iS$Uk.contends that “[ijivasn’t until a week before
the hearing that BSI, for the first time, even hinted that it felt the lease had already been assumed
— that the Agreed Order wasn't just a cure agezgnthat it was an agreement that this matter was
over.”*° A-Bar asserts that the pretrial order directed the parties to address whether the Agreed
Order contained a suspensive condition or duésy condition, but the Bankruptcy Judge’s ruling

was “completely silent on the issue of the suspensive condifibn.”

13%41d. at 48-49.
1351d. at 49.
136 Rec. Doc. 7 at 5.

137|d.

13819, at 8.

1394,

14014, at 9.

14114, at 9-10.
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A-Bar states that it will not address BS#¥s judicataargument because it “presupposes that
assumption took place in May 2012 by the Agreed Ort#éA*Bar agrees with BSI’s position “that
there was nothing for BSI to appeal in terms of attorney’s féés.”

A-Bar asserts that the Agreed Order “wateesd in the context of a 8365(b)(1) bankruptcy
lease assumption motion” and does not address the other two requirements imposed by the
Bankruptcy Codé?* It contends that the Court must “do radhan look at one discrete section of
the Agreed Order for its answer. Particularly in light of the nature of what § 365 and the Agreed
Order are, those charged with interpreting theremhshould take great @to find that the party
seeking assumption has met its burden of proving entitlement, requirement by requiténitent.”
argues that the plain language of the Bankruptcy Code requires that all three requirements be
addressed before lease assumption can be approved by the Bankruptéyf Easserts that “[t]he
Agreed Order could not have settled assumgigrause it didn’t address each of the Bankruptcy
Code’s requirements (8§ 365(b)(1)(A)-(C)) for the assumption of a defaulted #&ase.”

A-Bar asserts that BSI, as the party movingdsume a defaulted lease, bears the burden of

showing that the requirements have been fidt. contends that “[n]othing, not even the

14214, at 10.

l43|d.

4. at 11.

145|d.

146|d.

171d. at 12.

1481d. at 13-14 (citindn re Rachels Indus., Incl09 B.R. 797, 802 (Bankr. W.D. Tenn. 199Rijchmond
Leasing Co. v. Capital Bank, N,A62 F.2d 1303, 1309-10 (5th Cir. 1985)).
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“assumption. .. approved” language in the Ag@eter washes away BSI's affirmative obligations
under the Bankruptcy Codé*1t citesIn re Mushroom Transportation Co., Inarguing that there
“the bankruptcy court refused to read an unwritten agreement into a consent tétrasserts:

[S]ilence on 2 of the 3 assumption requiratseshouldn’t be interpreted to mean that

A-Bar and BSI intended to settle the entire lease assumption based on their written

agreement which mentioned cure only. This is particularly the case where:

1) the parties for more than a year after litigated the contested lease
assumption motion, spending significant amounts to take the matter

to trial;

2) the only other lease in this matter was “assumed by consent”: was
resolved by an agreement with addressed each of the 3 lease
assumption requirements expressly required by 8§ 365(b)(1) of the

Bankruptcy Codé3*

Alternatively, A-Bar asserts that the conditions expressed in the Agreed Order were not
met2®? It argues that the entire Agreed Order depended upon “the achievement [by one party] of
mutually acceptable performance criteria,” makirggdbntract subject to a suspensive conditidn.

It notes that the Bankruptcy Judge found thatd@& not finish its work by the December 31, 2012

deadline, but “[rlather than holtj that the suspensive conditionttst point, was considered to

have failed . . . the bankruptcy judge didn’'t addtleedact that the Agreed Order was an agreement

19914, at 14.

1504 at 15 (citing 78 B.R. 754, 761-62 (Bankr. E.D. Pa. 1987)).
151 Id.

15214, at 16.

1531d. at 17 (citingin re Crutcher-Tufts Res., In@47 B.R. 189, 194 (Bankr. E.D.La. 2005) (Brown, J.)
aff'd, 504 F.3d 535 (5th Cir. 2007)).
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subject to a condition at alt* A-Bar asserts that the Bankruptcy Judge improperly applied
equitable considerations anduisiana law eviction principl€s: It contends that “[ijn seeking to
do equity, the bankruptcy judge has obliteratedrdguirements of 8 365(b)(1) of the Bankruptcy
Code,” which it asserts violated long-standingh-i@tircuit law dictating strict adherence to the
Bankruptcy Code3®
D. BSI's Reply Brief

On May 4, 2014, BSl filed a reply brief incorpding the points and authorities set forth in
its original brief**’ BSI argued that because A-Bar “has faile specify any legal or factual errors
in the Bankruptcy Court’s October 11, 2013, Memaiam Opinion and Order which would justify
overturning the Judgment, [BSI] respectfully respsethat this Court deny [A-Bar’s] appeal and
affirm the Bankruptcy Court Judgmenrit?
E. BSI's Motion to Dismiss Cross-Appeal Without Prejudice

BSI asserts that its cross-appeal should be dismissed as premature because the attorney’s
fees, which are the subject of the appeal, are “not ripe for appeal because the amount of those fees
has not been determined yet by the Bankruptcy CoUBSI| notes that Federal Rule of Bankruptcy

Procedure 8001(c)(2) provides that “[a]n appea} adlao be dismissed on motion of the appellant

154|d.

155149, at 18.

1561d. at 19—20 (citindn re Nat'| Gypsum C0208 F.3d 498, 512 (5th Cir. 2000)exas Importing Co. V.
Banco Popular de Puerto Ric860 F.2d 582 (5th Cir. 1966)).

157Rec. Doc. 8 at 4.

158|d'

19 Rec. Doc. 13-1 at 1.

24



on terms and conditions fixed by the distdgourt or bankruptcy appellate pan&ft asserts that
a voluntary dismissal may be achieved without prejutfice.

BSI notes that after A-Bar filed its notice of appeal, the Bankruptcy Court delayed the
determination of the amount of attorneyeg$ until after the underlying appeal is decitiéBSI
argues that “[i]f a claim is rendered administragx@ense status, the court then must determine the
amount allowable as administrative expenéelt contends a bankruptcy court’s order awarding
attorney’s fees is not ripe for appeal until this determination is fiad@leerefore, BSI argues that
the issue of the award of attorney’s fees aadninistrative expense will not become ripe unless
and until A-Bar’s appeal is resolved and theBaptcy Court has determined the amount owed by
BSI as an administrative expertée Accordingly, BSI requests that the Court grant its motion to
dismiss voluntarily its cross-appeualithout prejudice, in order fareserve for a later time its right

to appeal, if necessat’.

16014, at 3-4.

16114, at 4 (citingin re Woodman698 F.3d 1263, 1266 (10th Cir. 201Rpdriguez-Borges v. Rodrigyez
2012 WL 92557 (D. P.R. Jan. 11, 2012)).

18214, at 4-5.

18314, at 5 (citingln re Williams 246 B.R. 591, 594, n.4 (8th Cir. 1998);re TransAmerican Natural Gas
Corp,, 978 F.2d 1409, 1420 (5th Cir. 1992) (“[T]he amount talb®ved as an administrative expense must be
measured in dollars and cents.”)).

1841d. (citing In re Emergency Beacon Cors2 B.R. 979, 984-85 (S.D.N.Y. 198%);re Commodore
Corp, 70 B.R. 543 (Bankr. N.D. Ind. 1987)).

165 Id.

166|d.
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F. A-Bar’s Opposition to BSI's Motion to Dismiss Cross-Appeal Without Prejudice

A-Bar contends BSI noticed its appeal on taguies — “whether the attorney’s fee award was
error (‘propriety’) and whether the administrative expense status given to the award was error
(‘classification’).”®’ It argues BSI based its motion to dissifor lack of ripeness, based solely on
an issue it contends BSI has not appedlsel,amount of attorney’s fees (“quanturtfh A-Bar
contends the Bankruptcy Court’s ruling on attorney’s fees and their administrative expense status
is final!® It argues the bankruptcy judge’'s awanfl attorney’s feesunder § 365 and his
classification of them as administrative expensander § 503 are final under the Fifth Circuit’s
approach toward “bankruptcy finality’® A-Bar contends the Fift@ircuit’s recent ruling it€olbert
v. Brennarnwould prohibit BSI from refiling its appeal if it is voluntarily dismisséd.

I1l. Jurisdiction

The Court has jurisdiction to hear this appeal pursuant to 28 U.9.88(8)(1), which
authorizes appellate review of final ordetgjgments and decrees of a United States Bankruptcy
Court entered consistent with 28 U.S.C. § 16T appeals from bankruptcy courts, district courts

sit as an appellate couft.

167 Rec. Doc. 20 at 1.
16814, at 2.

1694. at 6 (citingln re ASARCO, L.L.C650 F.3d 593, 599-600 (5th Cir. 2011)).

170|d.

1114, at 5. (citingColbert v. Brennan2014 WL 1876519, *4 (5th Cir. 2014)).
17298 U.S.C. § 158(a)(1)

17328 U.S.C. § 1334(b)
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V. Standard of Review

A district court reviews a bankrugpt court’s conclusions of lade novofindings of fact for
clear error, and mixed gsgons of law and faete nova’* A district court may affirm, reverse or
modify a bankruptcy court’s ruling, or remand the case for further proceédings.

V. Discussion
A. Assumption of the Lease

1. Applicable Law

“The Bankruptcy Code provides special rulestfee treatment of executory contracts and
unexpired leases during a Chapter 11 reorganizatib8ection 365 of the Bankruptcy Code allows
“the trustee, subject to the [bankruptcy] cosiripproval, [to] assume or reject any executory
contract or unexpired lease of the debfdf’An assumed lease or contract will remain in effect
through and then after the completion of the reorganizatiéf{T]he act of assumption must be
grounded, at least in part, in the conclusion thahteaance of the contract is more beneficial to
the estate than doing without the other party’s servités.”

Section 365(b)(1) addresses assumption ofraots and unexpired leases where there has

been a default. It provides:

7% 1n re Nat'| Gypsum C0208 F.3d 498, 504 (5th Cir. 2000).

175 Fed. R. Bankr. P. 8013.

178 n re National Gypsum Cp208 F.3d 498, 504 (5th Cir. 2000) (citing 11 U.S.C. § 365).
17711 U.s.C. §365

178|n re National Gypsum Cp208 F.3d at 505.

179|d.
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(b)(2) If there has been a default in ae@&xtory contract or unexpired lease of the
debtor, the trustee may not assume such contract or lease unless, at the time of
assumption of such contract or lease, the trustee—

(A) cures, or provides adequate assurance that the trustee will
promptly cure, such default otheatha default that is a breach of a
provision relating to the satisfaction of any provision (other than a
penalty rate or penalty provision) relating to a default arising from
any failure to perform nonmonetaopligations under an unexpired
lease of real property, if it is impsible for the trustee to cure such
default by performing nonmonetary acts at and after the time of
assumption, except that if such ddfaumises from a failure to operate

in accordance with a nonresidential real property lease, then such
default shall be cured by performance at and after the time of
assumption in accordance with sulglase, and pecuniary losses
resulting from such default shakk compensated in accordance with
the provisions of this paragraph;

(B) compensates, or provides addguassurance that the trustee will
promptly compensate, a party other than the debtor to such contract
or lease, for any actual pecuniary loss to such party resulting from
such default; and

(C) provides adequate assurance of future performance under such
contract or leas¥?

The Fifth Circuit has explained that Secti365 “provides a means whereby a debtor can
force others to continue to do business wWitlthen the bankruptcy filing might otherwise make
them reluctant to do sd® Accordingly, the Fifth Circuit has atied that the section “serves the

purpose of making the debtor’s rehabilitation more liké%.”

2. The Requirements for Lease Assumption

18011 U.S.C. § 365(b)(1)

181 Richmond Leasing Co. v. Capital Bank, N762 F.2d 1303, 1310 (1985).

182|d.
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BSI asserts that the lease was assumed by the Agreed Order. A-Bar argues that the lease
could not have been assumed by the Agreed Order because the Agreed Order only addressed one
of the three requirements for lease assumptican ddéfaulted lease. A-Bar argues that the text of
Section 365(b) is prohibitory because it provides that the trustee may not assume a defaulted lease
unless the requirements of Seati365(b)(1) are met. A-Bar cités re National Gypsum Cdado
support its position that the strict prohibitorytura of Section 365 underscores the purpose of the
statute. There, the Fifth Circuit stated that “[s]trict adherence to the Code provisions governing
assumption of contracts might appear overly sirtiplibut . . . the requirements of court approval
and a hearing after notice to interested parties provide necessary safeguards to parties forced to
maintain contractual relations with a reorganized debBtdA*Bar correctly asserts that assumption
of a lease under Section 365 requires court approgahatice to interested parties. However, the
Court finds the holding ofn re National Gypsum Canapplicable here because the requirements
of court approval and notice to interested parties were met in this case.

A-Bar cites no authority to support its positioattthe Agreed Order must address all three
Section 365(b)(1) requiremertf§ Contrary to A-Bar’s position, Imkruptcy courts have found that
a defaulted lease is assumed following court appadthe parties agreement, where the agreement
did not address all three requirements of Section 365(b)(1). The bankruptcy daud lreon’s

Casual Co., Incentered a consent order that did not address the debtor’s cure obligations.

1831 re National Gypsum Cp208 F.3d at 512.

184 A-Bar citesin re O’Neil Theatres, In¢carguing that the Bankruptcy Judge Previously held that absent
the fulfilment of all assumption requirements, it may aygprove lease assumption. 257 B.R. 806 (Bankr. E.D. La.
2000). However, this case only addresses lease rejeatiotogs not address the requirements for assumption of a
defaulted lease as A-Bar contenfise id

18 Seeln re Leon’s Casuals Co., Incdl22 B.R. 768, 756-57 (Bank. S.D. Ala. 1990).
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Nonetheless, the bankruptcy ctieund that the debtor was responsible for cure obligations because
the lessor did not waive its right to cdfeAccordingly, because A-Bar has cited no authority to
support its position, and because the Court hasmeanie to locate any, the Court will not extend
the law to require that an agreed order address all three requirements of Section 365(b)(1).

3. Contract Interpretation

A-Bar argues that the Agreed Order did not assimnéease, while BSI asserts that the lease
was assumed by the Agreed Order. “When imidnpg a consent decree, general principles of
contract interpretation goverf® Both parties agree that Louisiana contract law governs the
interpretation of the Agreed Ord&f.Under Louisiana law, “[ijntermtation of a contract is the
determination of the common intent of the parti€%“¥When the words of a contract are clear and
explicit and lead to no absurd consequences, noefuinterpretation may be made in search of the
parties’ intent.**° “Each provision in a contract must bégrpreted in light of the other provisions
so that each is given the meaninggested by the contract as a whdféThe United States Fifth
Circuit Court of Appeals has noted that undewisiana law “[a] contract provision is not

ambiguous where only one of two competing interpretations is reasonable or merely because one

186|d.

187 Dean v. City of Shrevepo#t38 F.3d 448, 460 (5th Cir. 2006) (citibgited States v. Chromalloy Am.
Corp, 158 F.3d 345, 349 (5ir. 1998)).

188 Rec. Doc. 5 at 41; Rec. Doc. 6 at 33-34.
189 A. CIv. CoDE art. 2045.
190) A, CIv. CoDE art. 2046.

191 A. CIv. CoDE art. 2050.
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party can create a dispute in hindsighit.”

A-Bar’s argument ignores the clear language of the Agreed Order, which states, “IT IS
ORDERED that the Reorganized Debtor’'s assuomatif the Lease of tiemises at 400 Bourbon
is approved, subject to the terms of this Ord&tlere, the words of the Agreed Order are clear and
explicit, providing that the “assumption of the Lease of the premises at 400 Bourbon is approved.”
Further, this interpretation does not lead to absurd consequences.

“Unless the court approves of a different arrangement, a lease is assumed once court
approval is obtained™ A defaulted lease may be assumed prior to resolving all cure obligations
so long as there is adequate assurance of prompt°tdiee Fifth Circuit has held that “the
question whether a lease should be rejected . . . is one of business judgthths.fTong as
assumption of a lease appears to enhance a debtor's estate, court approval of a
debtor-in-possession’s decision gzsame the lease should only be withheld if the debtor’s judgment
is clearly erroneous, too speculative, or contrary to the provisions of the Bankruptcy C8de. . .”
Here, the parties expressly agreed to the assumption of the lease, and the Bankruptcy Court approved

the assumption of the lease by entering the Agreed Order. Accordinglg, movoreview, the

192 Amoco Production Co. v. Texas Meridian Resources Exploration,18@.F.3d 664, 668-669 (5th
Cir.1999) (quotingrexas E. Transmission Corp. v. Amerada Hess Cda F.3d 737, 741 (5th Cir.1998)).

193 Bankruptcy Rec. Doc. 449 at 3.
9%1n re Mushroom Transportation Company, Iné8 B.R. 754, 761 (Bankr. E.D.Pa. 1987).

19%1d. (citing Collier on Bankruptcy 365.04, at 365-37 (15th ed. 1987) (“Providing ‘adequate assurance’
of a prompt cure ‘is a substitute for the taking of the action.”

198 Richmond Leasing Co. v. Capital Bank, N762 F.2d 1303, 1309 (5th Cir. 1985) (citi@goup of
Institutional Investors v. Chicago, Milwaukee, St. Paul & Pacific Railroad &8 U.S. 523, 550, 63 S.Ct. 727,
742, 87 L.Ed. 959 (1943)).

197|d.
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Court finds that the Agreed Order assumed the lease.

4. Suspensive Condition

A-Bar also argues that the Agreed Order sudgect to a suspensive condition. BSI contends
this argument is without merit because it ignores the plain language of the Agreed Order. The
Louisiana Civil Code defines a conditional obtiga as “one dependent on an uncertain eveéht.”

“If the obligation may not be enforced untihe uncertain event occurs, the condition is
suspensive®®“Conditions may be either expressed in a stipulation or implied by the law, the nature
of the contract, or the intent of the partié$.”

A-Bar contends that here the “uncertain event” was whether BSI would comply with the
requirements of the Agreed Order. It argues B®itdid not complete the work by the December
31, 2012 deadline and is, therefore, “not entitleanything (assumption, cure, or otherwise under
the Agreed Order?®* At oral argument, A-Bar assertedatithe Bankruptcy Judge made a factual
finding that the December 31, 2012 cure deadlinesasnet, and, therefore, the Agreed Order
must fail because the suspensive condition was not’met.

The Agreed Order states: “IT IS ORDERERtlhe Reorganized Debtor’'s assumption of
the lease of the premises at 400 Bourbon is apdraugject to the terms of this Order, which

provide Absinthe Bar with adequate assuranaeigd as required by Section 365 of the Bankruptcy

198 . CIv. CoDEart. 1767.

199|d.

200 A.CIv. CoDEart. 1768.
201 Rec. Doc. 5 at 45.

202 Rec. Doc. 23 at 17.
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Code.” Under Louisiana law “every provision of a catt must be interpreted in light of the
other provisions in order to give each prosisithe meaning suggested by the contract as a
whole.”?®* A contract provision that is “susceptibledifferent meanings must be interpreted with
a meaning that renders it effective and not one that renders it ineffeéttiere, interpreting the
cure obligation as a suspensive condition would render the “assumption . . . is approved” and
“adequate assurance of cure” language mearssgiection 365(b)(1)(A) provides that a defaulted
lease may be assumed if the trustee cures, or provides adequate assurance that the trustee will
promptly cure such default® Accordingly, Section 365(b)(1)(A)laws the debtor a period of time
following assumption to cure any defaults, where the debtor has provided adequate assurance of
cure®® The express language of the contract evidetheeparties’ intent to assume the lease and
for BSI to fulfill its cure obligations following assumption. A-Bar has presented no evidence
showing that the parties intended the contract to be subject to a suspensive condition.

Further, the Court notes that Section 365 “serves the purpose of making the debtor’'s
rehabilitation more likely 2°® If the Agreed Order did not asse the lease, BSI would have been
obligated to complete the work without any aasge that the lease was assumed. Such a finding

would be contrary to the purpose of Section 8%t would make BSI’'s rehabilitation less likely.

2319, at 3.

24 re Liljeberg Enter. In¢.304 F.3d 410, 443 (5th Cir. 2002).
203 . CIv. CopEart. 2049.

20611 U.S.C. § 365(b)(1)(A)

207 concerto Software, Inc. v. Citaquest Intern., |2€0 B.R. 448, 453 (D. Maine 2003) (citihgre
Mushroom Transp. Cp78 B.R. 754, 761 (Bank. E.D. Pa. 1987)).

208 Richmond Leasing Cor62 F.2d at 1310.
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Accordingly, the Court finds that the Agreed Order was not subject to a suspensive condition.
C. Cure of Defaults and Substantial Performance

A-Bar argues that the Bankruptcy Court erred in using the doctrine of substantial
performance in determining whether BSI had duhe maintenance defects at 400 Bourbon, instead
of requiring cure of all defaults as requiredtbg Bankruptcy Code and the Agreed Order. A-Bar
also asserts that the Bankruptcy Judge errexxtending the cure deadline. BSI argues that the
Bankruptcy Court correctly applied the doctrinesobstantial performance. The Agreed Order set
December 31, 2012 as the cure deadline. Afterddadlline passed, A-Bar filed a motion with the
Bankruptcy Court requesting that it reject the 1€858n January 24, 2013, the Bankruptcy Court
issued an order setting a deadline of Februar@83, for BSI to complete any and all maintenance
and cure issues remaining dtf.

For the reasons discussed above, the Cffurha the Bankruptcy Judge’s holding that the
Agreed Order assumed the lease. “Once a leasdeen assumed, the rights of the parties are
governed by state law unless there are contrary provisions in the Bankruptcy*Céetdee, the
Bankruptcy Judge applied Louisiana law in determining whether BSI had fulfilled its cure
obligations as required by the Agreed Ordewuisiana Civil Code Article 2014 provides that “[a]
contract may not be dissolved when the obligarfemdered a substantial part of the performance
and the part not rendered does not substantially inttpainterest of the obligee.” “The trial court

has discretion to decline dissolution where it fin@g the breach of the lease is not major or where

209 Bankruptcy Rec. Doc. 497.
210
Bankruptcy Rec. Doc. 512.

2 \wainer v. A.J. Equities, Ltd84 F.2d 679, 683 (5th Cir. 1993)
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the breach was not the fault of the lessor or where the lessor was in goo#faith.”

The Bankruptcy Judge found that BSI had rendl@rsubstantial padf the performance
required by the Agreed Order as it hagrpover $300,000 making repairs to the building,
performed the work to the satisfaction of thé, cleared all outstanding VCC complaints against
the building and satisfied the City of New Orle&adety and Permits violation letter. He also found
that A-Bar’s primary interest vgadissolving the lease, and any other interests of A-Bar are not
substantially impaired if the debtor continuep&y the rent and make all repairs called for by the
lease. Finally, he noted that under the leasBaAeould make the repairs and invoice BSI for the
costs. A-Bar has presented no @vide to show that these factual findings are clearly erroneous.
Because Louisiana law allows courts to declirgissolve a lease where the breach is not major and
where the lessor was in good faith, the Court findsttie Bankruptcy Court did not err in applying
the doctrine of substantial performance.

Even if the Bankruptcy Judge erred in apptythe doctrine of substantial performance, A-
Bar would not be entitled to rejection of the le&3eurts have held that a delay in fulfilling a cure
obligation following assumption of a lease does not “open any escape hatch by which [the lessor]
could have ‘dis-assumed’ the . . . lea$é.Rather, “the principal consequence attending [the
debtor’s] tardy cure payment was the creatioa pbtential administrative claim against the estate

for monetary damages™ Accordingly, BSI's failure to fulfillits cure obligations prior to the

212arno v. Fein 846 So.2d 105, 110 (La.App. 4 Cir. 2008%rmo v. Bourbon Burlesque Club In€31
So.2d 1111 (La.App. 4 Cir. 2006).

213|n re F& M Distributors, Inc, 202 F.3d 268 *8 (6th Cir. 2000) (citing re Mushroom Transportation
Company, Ing.78 B.R. 754, 761 (Bankr. E.D.Pa. 1987)).

214|d.
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deadline established in the Agd Order does not entitle A-Bar to a finding that the lease should
be rejected or “dis-assumed.” Instead, A-Bar igtled to an administrative claim against the estate
for monetary damages resulting from BSI’s failure to meet the cure deadline. Accordindéy, on
novoreview, the Court finds that the Bankruptcy Judge properly held that A-Bar was entitled to
attorney’s fees and costs resulting from B&ikire to meet the December 31, 2012 cure deadline.
It is of no moment that the Bankruptcy Coaadnsidered the work performed by BSI after the
deadline because, when the Bankruptcy Court etedusBar’s entitlement to attorney’s fees and
costs, it will be entitled to costs resulting from BSI's failure to meet the cure deadline.
D. Attorney’s Fees

1. Fees Following the December 31, 2012 Cure Deadline

BSI filed a cross-appeal challenging the awaralttafrney’s fees in this case. BSI then filed
a “Motion to Dismiss Cross-Appeal Without Rrdjce” arguing that its cross-appeal was premature
because the amount of attorney’s fees hadewt determined yet by the Bankruptcy Court. A-Bar
contends that the Bankruptcy Court’s ruling on attorney’s fees and their administrative expense
status is final. The Bankruptcy Court has not yet determined the extent of A-Bar’s entitlement to
fees, but he did determine that the fees would be first priority administrative expenses under 11
U.S.C. § 503. Accordingly, the Court finds that these discrete disputes — (1) A-Bar’s entitlement
to attorney’s fees; and (2) theskification of the attorney’s feas an administrative expense —
are final?*®

For the reasons discussed above, the Courttiad#\-Bar is entitled to attorney’s fees and

21%g5ee In re ASARCO, L.L,®50 F.3d 599, 600 (5th Cir. 2011) (In the Fifth Circuit “[a]n appealed
bankruptcy order will be considered final if it constitutes either a final determination of the rights of the parties to
secure the relief they seek, or a final dispositiondiserete dispute within the larger bankruptcy case.”).
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costs resulting from BSI's failure to meet the cdeadline. Attorney fees are considered first
priority administrative expenses under 11 U.S.C. § 503, if the actual and necessary damages: 1)
occur post-petition; and 2) arose as a result cbastiaken by the trustee or the debtor in possession
that benefitted the estat&®The Bankruptcy Judge found the first element was satisfied because
“A-Bar incurred attorney’s feeand costs as a result of the post-petition litigation brought after the
December 31, 2012 cure deadli€.He found that the second element was met because the lease
assumption was an action taken by BSI to benefit the é&tatecordingly, he found that attorney
fees would be first priority administrative expenses. BSI presents no argument as to any error in
these findings. Accordingly, aile novareview, the Court finds that A-Bar is entitled to attorney’s
fees and costs, and those items are first priority administrative expenses.

2. Waiver of Fees Preceding the May 15, 2012 Agreed Order

A-Bar asserts it is owed attorney’s feemnfrthe time of the bankruptcy petition until May
15, 2012. BSI does not specifically address thgsieaent. A-Bar argues that the Bankruptcy Judge
improperly held that it had waived its right ticainey’s fees and adequate assurance of future
performance, although this Court cannot find i@ Bankruptcy Court’s Order or in the transcript
below where he made such a finding. A-Bar correctly asserts, however, that under Louisiana law
“[w]aiver occurs when there is &xisting right, a knowledge of iexistence and an actual intention

to relinquish it or conduct so inconsistent witte intent to enforce the right as to induce a

218|n re Jack/Wade Drilling, Inc258 F.3d 385, 387 (5th Cir. 2001).

217 Bankruptcy Rec. Doc. 592 at 16.

218|d.
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reasonable belief that it has been relinquisk€dX-Bar argues that there is no proof of: (1) its
intent to waive its right to attorney’s fees andaalequate assurance of future performance; or (2)
conduct so inconsistent with the intent to enforce the right.

The Bankruptcy Judge’s Order does not appear to address whether A-Bar waived its right
to attorney’s fees and adequate assurantgure performance for the time period preceding the
Agreed Order. At lease one other bankruptcy tthas held that a party does not waive its rights
under Section 365(b)(1) where the agreement contained no express®fdieze, there is no
evidence before this Court of A-Bar’s intent toiveaits right to attorney’s fees and an adequate
assurance of future performance or conduct insters with the intent to enforce these rights.
Therefore, the Court finds that the Bankruptou@ erred in failing to address A-Bar’s entitlement
to attorney’s fees and costs preceding the ¥&y2012 Agreed Order. Accordingly, it is ordered
that when awarding attorney’s feasd costs, the Bankruptcy Court is also to address the issue of
whether A-Bar is entitled to attorney’s feesosts for the time period preceding the May 15, 2012

Agreed Ordef*

219 steptore v. Masco Const. Co., [n@3-2064 (La. 8/18/94); 643 So. 2d 1213, 1216.

2203eeln re Leon’s Casuals Co., Incl22 B.R. 768, 771 (Bank. S.D. Ala. 1990) (stating that under
Alabama law “[t]he parties’ agreement contains no esgweaiver of the right to cure on its face. The contract
‘expressly conditioned’ the lessor’s acceptance on the Delpgmyment of September rent and keeping current on
future rent, but it does not expressly waive the Movant’s right to cure under § 365.").

221The issue of attorney’s fees was raised by Hwtparties and the Bankruptcy Judge during the March
26-27, 2013 hearingeeBankruptcy Rec. Doc. 572 at 174-76, 182, H@wvever, the October 11, 2013 Order only
addresses attorney’s fees incurred after the December 31, 2012 cure deadline. It does not address whether the Agreed
Order waived A-Bar’s right to seek attornefees for the time period preceding the Agreed Order.
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VI. Conclusion

Based on the foregoing,

ITISHEREBY ORDERED that United States Bankruptcy Court’'s October 11, 2013 order
is AFFIRMED IN PART AND REMANDED IN PART .

IT IS FURTHER ORDERED that the October 11, 2013 order is affirmed regarding its
decision that the lease was assumed and that attorney’s fees and costs are due.

IT IS FURTHER ORDERED that this matter is remanded for consideration by the
Bankruptcy Court as to whether A-Bar is entitled to attorney’s fees or costs for the time period
preceding the May 15, 2012 Agreed Order.

IT IS FURTHER ORDERED that BSI's “Motion to Dismiss Cross-Appeal Without
Prejudice” isDENIED.

NEW ORLEANS, LOUISIANA , this 18th  day of March, 2015.

NANNETTE J ETTE BROWN
UNITED STATES DISTRICT JUDGE
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