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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TRENT STEVEN GRIFFIN, SR. CIVIL ACTION
VERSUS No. 14-559
NEW ORLEANSCITY ET AL. SECTION |

ORDER AND REASONS

Before theCourt are a number of motiohfled by defendants, described beldar, the
dismissal of plaintiff's claims pursuant to Rules 12(b)(6), 12(c), and 56 of thedF&ides of
Civil Procedure. Plaintiffproceedingpro se hasfiled oppositions> For the fdlowing reasons,
the Rule 12 motionare GRANTED and the motion for summary judgmentOsSMISSED AS
MOOT.

BACKGROUND

l. Factual Background

Although plaintiff's rambling 5€page amended complaint is difficult to understand, the
Court construeplaintiff’'s factual allegations a$ollows. Plaintiff alleges that on or before
December 12, 2012, he was driving in his vehicle with a passenger down Tchoupitoulas Street
when he was pulled over by a New Orleans Police Department (“NOPD") dffidee. NOPD
officer allegedly “began to ask questions, ‘without Miranda Warnings’ thatelafercement

officers are required to provide, then having [sic] the plaintiff step out of the e&hielaintiff

! R. Doc. Nos. 5, 6, 25, 35.

2R. Doc. Nos. 8, 13, 27.

% SeeR. Doc. No. 12, 1 See alsaliscussiorinfra pp. 8-9.
*R. Doc. No. 12, {1 17-18.

®R. Doc. No. 12, 7 19.
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alleges thahe “refus[ed] to comply with the offices questions resulting in plaintiff's arrest.
According to plaintiff, during the arrest “the officer was informed at that timeeplaintiff had
multiple injuries and he had been shot by a ‘cop’ police offiE@14intiff asserts thahe NOPD
officer “fabricated” charges of driving while intoxicated and other vehielated charges, and
that he was pulled over and arrested because “[t]he policer [sic] officer obseovbtatk male
subjects in a vehicle with out of state plates in the early hours of the morningngawe a
public road in the City of New Orlean8.”

Plaintiff allegesthat following his arresthe was taken to the “Central Lockup of the
Orleans Parish Prison” (“*OPP”), where he “was placed in an open bay atteaotiver
detainees® “During the phintiff's incarceration, another inmate assaulted the plaintiff by
striking him in the left side of the face without any warning or predictlBRIaintiff alleges that
he advised the deputies that he wanted to press charges, but that the assailantheagatbt
and instead “was released hours before the plaiftifPlaintiff also alleges thatecausef the
“inadequate intake and classification process” at OPP, plaintiff was ne\esl ablether he had

any medical conditions, ange was given Tylenol following the assault without being asked

°R. Doc. No. 12, 1 19.

"R. Doc. No. 12,  19. Paragraph 23 of piié's amended complaint is a difficato-decipher
description of an incident in which plaintiff allegedly “sustained gunshot wounds &n off
duty police officer.” R. Doc. No. 12, T 2Rlaintiff does notclearly statewhenthe alleged
shootingoccurred owhether or not he is pursuing any claims relatedutchincident, but itis
clear that such incidemrecededhe allegedly wrongful arrest and detenti®2eR. Doc. No.
12, 1 19 (“As the officer was handcuffing the plaintiff, the officer was informédaattime the
plaintiff had multiple injuries and head been shdty a ‘cop police officer.”) (emphasis added).
Accordingly, to the extent that the amended complaint states any claims aristighmuialleged
shooting, such claims would also be titvered.

®R. Doc. No. 12, 1 20.

°R. Doc. No. 12, 1 21.

R. Doc. No. 12, § 21.

"'R. Doc. No. 12, T 21.



about other medications he may have been taking or “what charges he was facingribgme
drug-drug interaction or drug-alcohol interactidf.”

Following the incidentplaintiff alleges that he complained to sowfethe defendants:
“The plaintiff complains [no] ‘affirmative’ actions were initiated by the [NQR Public
Integrity Bureau, Superintendent Ronal Serpas, Commander Arlinda Westbrook, and Sheriff
Marlin Gusman, following a formal complaint mailed Decemb2y 2012. The Complaint was
acknowledged by another officer of the [NOPD]'s, Public Integrity Division ooeber 17,
2012 by email.*®

. Procedural Background

Plaintiff filed his originalpro secomplaint on March 12, 2014.0n April 4, 2014, the
“City Defendants™ filed a Rule 12(b)(6) motion to dismiss all claims against them besacke
claims ‘have prescribeti,among other reasori8.0n April 14, 2014, defendant Marlin N.
Gusman, the Sheriff of Orleans Parish (“the Sheriff”),dfile motion for summary judgment,
asserting that plaintiff's claims “are tinb@rred,” among other reasotsPlaintiff opposed both
motions!® and filed an amended complaint on April 23, 261Zhe City Defendants filed a

secondRule 12(b)(6) motion to disres the amended complaim May 6, 2014re-urging their

2R. Doc. No. 12, 1 21.

*R. Doc. No. 12, § 5.

“R. Doc. No. 1.

1> The City of New Orleans, the New Orleans Police Department, Mayor Mitthieandrieu,
NOPD Superintendent Ronal Serpas, NOPD officer Christopher Laine, and Sd@®Dander
Arlinda Westbrook refer to themselves as the “City Defendants,” andrttes and reasons does
so as wellSeeR. Doc. No. 5, at 1.

'®R. Doc. No. 5, at 1.

'"R. Doc. No. 6, at 1.

18R. Doc. Nos. 8, 13.

Y R. Doc. No. 12.



arguments that plaintiff's claims are untiméfPlaintiff also opposed this motidh On July 21,
2014, the Sheriff filed a Rule 12(c) motion to dismiss the amended complaint, assentiag s
argunents to those urged in the Sheriff's motion for summary judgifértie record does not
reflect that plaintiff ever filed an opposition to this Rule 12(c) motion.
STANDARD OF LAW

Pursuant to Rule 12(b)(6a,district court may dismiss a complaint, or arartpof it, for
failure to state a claim upon which relief can be granted if the plaintiff itesenhéorth a factual
allegation in support of his claim that would entitle him to rebefl Atl. Corp. v. Twomb|y550
U.S. 544, 555 (2007 uvillier v. Taylor, 503 F.3d 397, 401 (5th Cir. 2007). As the U.S. Court
of Appeals for the Fifth Circuit explained gonzalez v. Kay

“Factual allegations must be enough to raise a right to relief above the speculati
level.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007). The Supreme Court recently expounded upomwibrably
standard, explaining that “[tjo survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as true, to ‘steli@ra to relief that is
plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 129 S.Ct. 1937, 1949, 173
L.Ed.2d 868 (2009) (quotingwombly 550 U.S. at 570, 127 S.Ct. 1955, 167
L.Ed.2d 929). “A claim has facial plausibility when the plaintiff pledastual
content that allows the court to draw the reasonable inference that the defendant is
liable for the misconduct allegedld. It follows that “where the welpleaded
facts do not permit the court to infer more than the mere possibility of
miscorduct the complaint has allegéout it has not ‘sha[n]’ —that the pleadr

is entitled to relief.”ld. at 1950 (quoting Fed.R.Civ.P. 8(a)(2)).

577 F.3d 600, 603 (5th Cir. 2009).
This Court will not look beyond the factual allegations in the pleadings trndiet

whether relief should be granteflee Spivey v. Robertsdl®7 F.3d 772, 774 (5th Cir. 1999);

20R. Doc. No. 25.
2l R. Doc. No. 27.
22 R. Doc. No. 35.



Baker v. Putnagl 75 F.3d 190, 196 (5th Cir. 1996). In assessing the complaint, a court must
accept all welpleaded facts as true and liberally constriiéaatual allegations in the light most
favorable to the plaintiffSpivey 197 F.3d at 774;owrey v. Tex. A&M Univ. Sysl17 F.3d 242,

247 (5th Cir. 1997). “Dismissal is appropriate when the complaint ‘on its face shob4s]ta
relief.” Cutrer v. MMillan, 308 F. App’x. 819, 820 (5th Cir. 2009) (quoti@gark v. Amoco
Prod. Co, 794 F.2d 967, 970 (5th Cir. 1986)).

Rule 12(c) states that, “[a]fter the pleadings are clebatearly enough not to delay
trial--a party may move for judgment on the pleadings.” A Rule 12(c) motion is subject to the
same standard applicable to a Rule 12(b)(6) motion to dismiss for failure to sthtena
Johnson v. JohnspB85 F.3d 503, 529 (5th C2004);see also Kummerle v. EMJ Carp38 F.
App’x 373, 373 (5th Cir. 2013).

“A statute of limitations may support dismissal under Rule 12(b)(6) where it isnévide
from the plaintiff's pleadings that the action is barred and the pleadings fait¢os@me basis
for tolling or the like.”Jones v. Alcoa, Inc339 F.3d 359, 366 (5th Cir. 2003ge also Phelps v.
McClellan 30 F.3d 658, 663 (6th Cir. 1994]JJudgment on the pleadings under [Rule 12(c)] is
uniquely suited to disposing of a case in whic$tatuteof limitations provides an déctive bar
agairst a plaintiff's claim.”).

As plaintiff is appearingoro se the Court is permitted to examine his complaint with
“less stringent standards than formal pleadings drafted by lawyéasmes v. Kerner404 U.S.

519, 520 (1972). Plaintiff's pleading is to be construed liber&llyited States v. Riascog6

F.3d 93, 94 (5th Cir. 1996).



DISCUSSION

Plaintiff cites a number of federal asthte lawsn his complaintjncluding the Fourth,
Eighth, Thirteenth, and Fourteenth Amendments to the U.S. Constifdit#@h.S.C. §§ 1983
and 1985* the Omnibus Crime Control and Safe Streets Act of 1968, 42 U.S.C. § 3789d(c);
Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2006tseq.° Title Il of the Americans
with Disabilities Act(“ADA") , 42 U.S.C. § 1213&t seq?’ section 504 of the Rehabilitation
Act, 29 U.S.C. § 794° various provisions of the Code of Federal RegulaffSrertain criminal
statuteselated to civil rights crime?’ and a plethora of case latk.

Despite these numeroustations and the occasionally contradictory language in the
amended complaintt is clear that plaintiff “complains of violations of the 4th, 8th, 13th and
14th Amendments, enforceable pursuant to 42 U.S.C. 1983 and 42 U.S.C. 1985(3) and .

violationsof Title Il of the Americans with Disabilities Act and section 504 of the Rehabilitation

23E.g, R. Doc. No. 12, 11 3, 28-37, 46-47.
?*E.g, R. Doc. No. 12, 11 1, 3.

*E.g, R. Doc. No. 12, 11 1, 8.

?E.g, R. Doc. No. 12, 11 1, 8.

?’E.g, R. Doc. No. 12, 11 1, 38-42.

2E g, R. Doc. No. 12, 11 1, 43-45.
29E.g, R. Doc. No. 12, 11 1, 3, 6.

%E.g, R. Doc. No. 12, 11 3, 7.

% E.g, R. Doc. No. 12, 1 9.



Act.”*? Accordingly, the Court considers whether plaintiff's claims pursuar§§d983and
1985, the ADA, and the Rehabilitation Aaree timely or whether such claims have prescritied

With respect to these clainfederal law borrows the applicable limitatiopsriodfrom
state law, aneach ause of actiofis subject to a ongear statute of limitation¥' SeeSmith v.
Humphrey 540 F. App’x 348, 349 (5th Cir. 2013) (explaining that “[t]he statutes of limitations
for 8 1983and§ 1985claims are the same as the statute of limitations in a personal injury action
in the state in which the cause of action arose,” and that “[ijn Louisiana, theadybpli
prescriptive period is one yearframe v. City of Arlington657 F.3d 215, 237 (5th Cir. 2011)
(finding that claims under Title 1l of the ADA and under the Rehabilitation Actabject to the
relevant state’s limitations perioarf personal injury cases$ee alsoReed v. Lange590 F.
App’x 420, 420 (5th Cir. 2015).

Although the applicable limitations period is determined pursuant to state laacctival
of a cause of action is resolved by federal 189&e Wallace v. Kat®49 U.S. 384, 388 (2007);
Jensen v. Snelling841 F.2d 600, 606 (5th Cir. 1988)[T]he limitations period commences

when the aggrieved party has either knowledge of the violation or notice ofmaicts, in the

%2 R. Doc. No. 12, 1 3To the extent that plaintiff alleges that defendants are being sued pursuant
to the Amendments to the U.S. Constitutiseg, e.g.R. Doc. No. 12, § 13, at p. 2P, and to

the extent that plaintiff alleges that he is seeking relief pursuant to the civil aghtmal
statutes, such as 18 U.S.C. § 2k, e.g.R. Doc. No. 12, 13, at p. 2-22, the Court construes
such allegations as a restatement of plaintiff's § 1983 al@B§ claims.See, e.g.Felder v.
Casey 487 U.S. 131, 139 (1988)Jéction 1983 creates a species of liability in favor of persons
deprived of their federal civil rights by those wielding state authdyity.

33 SeeR. Doc. No. 12, 110, at p. 12:5 11, at p. 19; 1 12, at p. 21; 13, at p. 21; T 14, at p. 23;
115, atp. 25; 116, atp. 27; § 17, at p. 28; 11 28-47.

3 Plaintiff asserts that Texas'’s twear statute of limitations for tort causes of action should
apply to his case because he is a resident of Texas. R. Doc. No. 13, at 2; R. Doc. No. 23, at 4.
However,Louisiana is the forum state and the state in which the underlying conduct occurred
The state in which the plaintiff resides at the time of litigateirrelevant for the purpose of
determinng the statute of limitationsSee, e.g.Newman v. Coffind64 F. App’x 359, 362 (5th

Cir. 2012).



exercise of due diligence, would have led to actual knowledge therdefvinan464 F. App’x

at 362 (quotinglensen 841 F.2dat 606) see also Frame657 F.3d at 238 (“[T]he rule is that
accrual occurs when a plaintiff has a complete and present cause of action, that is, when the
plaintiff can file suit and obtain relief. In other words, accrual occurs the maimeptaintiff
becomes aware that he has suffered an injury or has sufficient information to know that he has
been injured.”) (footnotes and internal quotation marks omitté&tie requisite knowledge that

a plaintiff must have to begin the running of the limitatipesiod is merely that of thacts

forming thebasisof his cause of action,.. not that of theexistence of the cause of action

itself.” Jensen 841 F.2d at 606 (internal quotation maksitted) (alteration in original).

If plaintiff wasarrested on fabricated chargesl had done nothing wrong, as he alleges
then he was aware of the facts that support his claim at the time of his lakesise, plaintiff
was obviously aware dfhe alleged assaudind the allegedly deficient medical care at OPP
during his incarcerationAccordingly, plaintiff's claims accrued and the statute of limitations
began to run on the date of his allegedhtawful arrest and detentioee also Jacobsen v.
Osborneg 133 F.3d 315, 319 (5th Cir. 1998) (“In the context of such a claim for wrongful arrest
and onfinement, it is the plaintiff's knowledge of those two events that triggersntitations
period.”); see also Wallage&b49 U.S. at 387-92.

Plaintiff's 50-page amended complaingver actually mentions the date on which he was
arrestedand detainedHowever, plaintiff does allege that on December 12, 2B&2nailed a

formal complaintto several of the defendantsAccordingly, because the incidemtust have

% R. Doc. No. 12, | 5.



occurredprior to the mailingof plaintiff's complaint on December 12, 203%all of plaintiff's
claims prescribed no later than December 12, 2013, three months prior to the filing df'plaint
original complaint’

Plaintiff asserts that the doctrine @dntra non véentemshould apply to save his claims
from prescriptiort® Under Louisiana law, the principle @bntra non valentensuspends the
running of the prescriptive period when the circumstances of the case fall undef foue
categories: “(1) when courts degally closed; (2) when administrative or contractualragsis
delay the plaintiffs action; (3) when the defendant prevents the plaintiff from bringing suit; and
(4) when the plaintiff does not know nor reasonably should know of the cause of action.”
Bergeron v. Pan AmAssurance C9.731 So.2d 1037, 1042 (La. App. 4 Ci999) (internal
guotation marks omittedCorsey v. State Depof Corrections 375 So2d 1319, 13122 (La.
1979). “Louisiana jurisprudence recognizes tt@ttra non valenters anexceptional remedy
which is in direct contradiction to the articles in the Civil Code and therefore shouldchlyg s
construed. Bergeron 731 So. 2d at 10428ee also Specialized Loan Servicing, LLC v. January
119 So. 3d 582, 585 (La. 2013).

To the atent thatthe doctrine ofontra non valenteris applicableto plaintiff's claims®®
plaintiff has not alleged anything that would suppitsrapplication Plaintiff apparently relies on

the period of time during which he was pursuing and awaiting resolution @fdleismber 12,

% Other evidence submitted by defendants in connection with their motions shows thit plaint
was arrested on August 19, 2082eR. Doc. No. 52; R. Doc. No. 6. However, because the
Court is limited to the allegations in the amended compleihendecidingdefendants’ Rule 12
motions, the Court does not consider this evidence and does not rely ocany purposan this
order and reasons.

37 SeeR. Doc. No. 1.

¥ E g, R. Doc. No. 8, at 2.

39 See Reedb90 F. App’x at 421 (“In addition to ¢hlimitations period, the forum state’s tolling
principles are also applied.”).



2012 complaint-plaintiff assertghat he was “ignorant of the injury caused by the defendants
... due to the plaintiff seeking aaffirmative action thru [sic] a complaint intake system that
failed to investigate or discipline the officer within the time limit allowed to complete an
investigation or discipline an officer pursuant [to] Louisiana State 43 the extenplaintiff
is arguing thathis assertiommplicates the second and fourth categories of the doctrirmnfra
non valentemsuch argument is reject&t

With respect to the second categgrhgintiff has notassertedhat he wasequiredto go
through the formal complaint process with defendants before filing his comfSlaint the
Court has not been presented with anything to suggest that such processaquasitesto filing
an actioragainst any of the defendants in this c&s&ccordingly, the second categoryafntra
non valentenms inapplicable.

With respect to the fourth categoryaintiff asserts that he wadgynorant of the injury
caused by the defendantsiitil after the investigatiomto his December 12, 2012 complaffit
See idHowever, this assertion is plainly contradicted by plaintiff's allegetiin the amended

complaint.As discussed abovelaintiff knew or reasonably should have knowrhed cause of

“0R. Doc. No. 8, at 1-Zee also, e.gR. Doc. No. 29, at 2 (“The Plaintiff didn't have knowledge
of the cause of action until October, 2013.”).

1 Plaintiff has not alleged that the courts were legally closed or that deferstanehow
prevented him from filing his petition and, therefore, the first and third caésgare not
relevant in this case.

“2 Plaintiff discusssLa. Rev. Stat. § 40:2531, which addresses the process for investigating law
enforcement officers, but plaintiff doest asserthat the investigation ev@reventechim from
proceeding with his civil claim$eeR. Doc. No. 23, at 1-3.

3 As stated, hie Court does not construe plaintiff's briefing as an assertion that La. Rev. Stat
§40:2531 creates an administrative remedy that must be exhaustetb litigation However,

to the extent that plaintiff does make such an argument, it is meritbeston 40:2531 pertains
solely to the rights of law enforcement officers while they are under iga@sh, andsuch
statute is irrelevant to plaintiff's claimSeeR. Doc. No. 11, at 1-2.

“R. Doc. No. 8, at 1-Zee also, e.gR. Doc. No. 29, at 2 (“The Plaintiff didn't have knowledge
of the cause of action until October, 2013.").

10



actionat the time of his arrest and incarceratiSee Specialized Logervicing 119 So. 3d at
585-86. Accordingly, the fourth category afontra non valenteris alsoinapplicable?
CONCLUSION

Plaintiff has already amended his complaint ofawing the City Defendants’ first
Rule 12(b)(6) motion and the Sheriff's motion for summary judgmér$. Magistrate Judge
Wilkinson denied plaintiff's motion for leave to file a second amended [zontjpecause “[t]he
proposed second amended complaint adds nothing significant,heaisthted thathe general
rule of allowing amendments prior to dismissal pursuant to Rule 12(b)(6) should notaapply
“amendmentvould be futilebecause the complairg timebarred on its face and the complaint
fails to raise some basis for equitable tolliff§Accordingly,

IT IS ORDERED that defendants’ motions to dismiss pursuant to Rule 12(b)(6) and
Rule 12(c) are&SRANTED, and that all claims in the abceeaptionedmatter areDI SMISSED

WITH PREJUDICE.

> plaintiff also describes a number of personal circumstances that he contendssifyldrj

excuse his failure to timely file his complaiftee, e.g.R. Doc. No. 27, at However, none of

the circumstances cited by plaintiff would support the applicatiaroofra non valenterto toll

the prescriptive period on his claims.

“® R. Doc. No. 44, at 2‘Equitable tolling ‘applies principally where the plaintiff is actively
misled by the defendant about the cause of action or is prevented in some other extraordinary
way from asserting his rights.Jaso v. The Coca Cola Gal35 F. App’'x 346, 357 (5th Cir.

2011) (quotingRashidi v. Am. President Line36 F.3d 124, 128 (5th Cir. 1996)). Plaintiff has

not alleged any basis for equitable tolling in the amended complaint, nor hagibd a favor

of equitable tolling in his briefing.

11



IT IS FURTHER ORDERED that the Sheriff's motion for summary judgment is

e

~— LANCE M. AFRICK
UNITED STATESDISTRICT JUDGE

DISMISSED ASMOOT.

New Orleans, Louisian®jarch 5 2015.
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