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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARINE POWER HOLDING, L.L.C. CIVIL ACTION
VERSUS No. 14-912
MALIBU BOATS, LLC SECTION |

ORDER AND REASONS

Before the Court islefendant Malibu Boats, LCC’s (“Malibu”) objectionso plaintiff

Marine Power Holding, L.L.C.’s (“Marine Power”) designations of depositistir®ny?
DEPOSITION OF BRAD DITCHFIELD, PAGE 220, LINES 1-25

Malibu’s objections pursuant to Rules 403 and 408 of the Federal Rules of Evid&ece
merit As such, the Court does not need to address Malibu’s Rule 401 objection.

Rule 408 “extends to legal conclusions, factual statements, internal memorandes and t
work of nonlawyers alike so long as the communications were intended to be part ohtiegsti
towards compromise Litigation need not have commenced for Rule 408 to applyyondell
Chem. Co. v. Occidental Chem. Corp., 608 F.3d 284, 295 {5Cir. 2010) (internal quotation marks
omitted). Upon review, the proposed deposition exceqmpears to concejuast such a situatiof,
andis thereforeexcluded pursuant to Rule 408.

For many of the saenreasons, the Court concludes that éwidence is equally
inadmissibleunder Rule 403See 2 Muller & Kirkpatrick, Federal Evidence § 4.56 (4th Westlaw

ed. 2016) (“It is well recognized, and rightly so, that the risks of prejudice and confusitbedenta

1 R.Doc No. 248.The parties have notified theoGrt that theyhave reached globalagreement
regardingproposeccounterdesignations.As such, ths order aldresses only Maliba remaining
substantive objections.

2R. Doc. No. 238.

3R. Doc. No. 248-1, at 11.
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in receiving settlement evidence are such that often Rule 403 and the underlyingp8lidg
408 require exclusion even when a permissible purpose can be disgeriiéé. Court notes that
Rule 403 is particularly applicabtere giverthatthe propo®d testimony appears to have minimal
probative valué.
DEPOSITION OF BRAD DITCHFIELD, PAGE 259, LINE 2-5

Malibu’s objection pursuant to Rule 401 of the Federal Rules of Evideaxmerit The
proposed deposition excerpt is an unanswered question by Marine Power’s counsel thrat@ppea
have no independent relevarice.

DEPOSITION OF BRAD DITCHFIELD, PAGE 261, LINE 25

Malibu’s objection pursuant to Rule 401 of the Federal Rules of Evideasmeerit The
proposed line is simply Mare Power’s counsel saying “Ok&¥and that statement appears to
have no independent relevance.

DEPOSITION OF RITCHIE ANDERSON, PAGE 36, LINE 25; PAGE 37, LINES 1-23

Malibu’s objections pursuant to Rules 401 and df8deferred Malibu objectghat Mr.
Anderson’s testimony concerns Malibu’s and Marine Power’s negotsategarding alifferent
engine model than was the subjetthe contract at issue in the caséhe Court concludethat
Malibu’s objections are premature at this juncture because the Court will bettergbsition at
trial to assess the relevance of the testimony to Marine Power’s damages thisexigs of any
unfair prejudice, and whether the risk of any unfair prejudice can be mitigatede of this
testimony shall be played for the jury until Malibu has had a chance to object.

DEPOSITION OF JACK SPRINGER, PAGE 71, LINES 3-18

4R. Doc. No. 248-1, at 11.
SR. Doc.No. 248-1, at 12.
®R. Doc. No. 248-1, at 13.



Malibu’s objections pursuant to Rules 401 and d@3deferred Malibu objects that Mr.
Springer’s testimony concerns Malibu’s and Marine Power’s negotiatigasdiag a 2015 supply
agreement, and not the parties’ negotiations regarding the contract at iesu€out concludes
that Malibu’s objections are premature at this juncture because the Courtiwidl better position
at trial to assess the relevance of the testimony to Marine Power’s damegeéssttthe risk of
any unfair prejudice, and whether the rigkany unfair prejudice can be mitigatedone of this
testimony shall be played for the jury until Malibu has had a chance to object.

CONCLUSION

For the foregoing reasons,

IT ISORDERED thatMalibu’s objections regarding the expes fromBrad Ditchfield’s
testimony aréSRANTED.

IT IS FURTHER ORDERED that Malibu’s objections regarty the excerpts from
Ritchie Andersa and Jack Springer aBEFERRED UNTIL TRIAL.

New Orleans, Louisiana, August 5, 2016.
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LANGE M. AFRICK
UNITED STATESDISTRICT JUDGE
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