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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARINE POWER HOLDING, L.L.C. CIVIL ACTION
VERSUS No. 14-912
MALIBU BOATS, LLC SECTION |

ORDER AND REASONS

The Court haseceived objectiorigo certain exhibits and respon$és objections filedy
plaintiff, Marine Power Holding, L.L.C. (“Marine Power”), and defendamad)ibu Boats, LLC
(“Malibu”). In response to the Court’s August 1, 2016 minute ehtiyg Court has ab received
from each party a list “of those exhibits that it actually anticipates introgiuairtrial. Having
considered thebjections, the responses, and the applidaklethe @urt rules as set forth below.

In order to proceed most efficientlythe Courtgenerally addresses objections on a
categorical basis as opposed to engaging in an extygikhibit analysis. The Court recognizes
that there are multiple objeohs to many of the exhibits. Accordingly, while one objection to a
particular exhibit may & deferred until trial, the exhibit may be excluded pursuant to another
objection. The parties can identify which exhibits are excluded and which objectateferred
by referring to the Court’s order in the “Conclusion” section.

I.  Exhibits That Neither Party AnticipatesIntroducing At Trial
There are a number of objections to exhibits that neither party anticipateducing at

trial. To avoid awaste of judicial resources, the Court will address the admissibility of such

1 R. Doc. Nos. 228, 235.
2R. Doc. Nos. 246, 249.
3 R. Doc. No. 250.
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exhibits if and when a partgttempts tontroduce them. Accordingly, amybjections tothe

following exhibits ardDEFERRED UNTIL TRIAL:

o

Marine Power ehibits: 20, 26, 27, 35, 98, 102, 103, 105, 108, 127, 144, 150, 156, 184,
195, 198, and 199.

Malibu exhibits: 116, 117, 118, 148, 149, 150, 152, and 160.

Exhibits Addressed By The MotionsIn Limine

Someof the exhibit objections were addressed by the Court’s various dndeesponse

to the parties’ motions in limineConsistent with the Court’s rulings in those orders,

(0]

Malibu’s objectiongo Marine Power xhibits 120 (Malibu’s complaint in the Tennessee
action) andL30 (memorandum opinion from the Tennessee acimmgustained and the
exhibitsareexcluded. This Court’s order and reastaddressing the admissibility of the
Temessee litigatiorexplained that the fadf the Tennessee lawsuit may bévant to
Marine Power’s claims, buhé disposition of that lawsug not.

The probative value alhe memorandum opinion fro the Tennessee actiaosn
substantially outweighed by the danger of unfair prejudice, confuserjgmy and wasting
time. Exhibit 130is EXCLUDED pursuant to Rule 403As for Malibu’s complaint in the
Tennessee lawsuit, the Cofirtds that itsminimal probativevalueis also substantially
outweighed by the danger of unfair prejudice, confusing the jad/wasting time.The
complaint consists of legal jargon and unproven factual allegations, not relevanteviden

Assuming Marine Power firstbtains permission from the Court at the bench, it may

4 These constitutall of the Malibu exhibits objected to by Marine Power. Accordingly, all of
Marine Power’s exhibit objections are deferred until trial.

5R. Doc. Nos. 237, 239, 240, 241.

®R. Doc. No. 237.



reference the facand the timingof the Tennessee litigation without using Malibu’s
complaint. Providing the complaint itself to the jury would only waste time and @nfus
the issues Accordingly, exhibit 120 should #eXCL UDED pursuant to Rule 403.
0 Malibu’s objection toMarine Power ghibit 142 (the April 28, 2014 email from Jacob
VanderWall to Jason Vetzelas addressed by this Court’s order and redsmidressing
certain speculative evidencerelevant documents, and evidence pertaining to Marine
Power’s bad faith claim. For the reasons set forth in that dvideme Power ehibit 142
is EXCLUDED.
[11.  Foundation Objections

Malibu objects to the introduction of many Marine Power exhibitfess a proper
foundation is first established pursuant to Rule 104(b) of the Federal Rules of EidBube.
104(b) states: “When the relevance of evidence depends on whether a factpeaadtmust be
introduced sufficient to support a finding thithe fact does exist.The court may admit the
proposed evidence on the condition that the proof be introduced later.” “Under Rule 104(b), the
trial court must admit the evidence if sufficient proof has been introduced so tedamable
juror could find in favor of authenticity or identificationUnited States v. Isiwel&35 F.3d 196,
199 (5th Cir. 2011). Whether a sufficient factual foundation has been established to permit the
introduction of an exhibit is a decision best reserved for trial. Waagly, all objections premised
on Rule 104(b) unless specifically stated to the contrary herame, DEFERRED UNTIL

TRIAL.

"R. Doc. No. 241, at 5.
8 Specifically,Malibu objects to Marine Power exhibits 7, 8, 14, 20, 21, 26, 27, 35, 41, 47, 48, 63,
79, 80, 87, 97, 98, 101, 103, 105, 108, 140, 141, 144, 150, 156, 184, 195, 198, and 199.
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V. Summary Document Objections

Malibu objects to Marine Power introducing certain “summary documents” under Rule
1006 because Marine Power has supposedly failed to comply wiRulles requirement that
“[t] he proponent must make the originals or duplicates available for examination orgeapyi
both, by other parties at a reasonable time and pfa¢eed. R. Evid. 1006. In response, Marine
Power asserts that it does not intend to use Rule 1006 to introduce the exhibits. Marine Powe
explains:

Exhibit 47 contains projected financial and inventory details for a contemplated

supplier agreement between Malibu and Marine Power. Exhibit 48 is a collection

of purchase orders issued to Marine Power by Malibu. Exhibit 122 contains a

listing of Marine Power’'s damagescluding a detailed list of obsolete parts on

hand. Exhibit 124 is a list of the steps required to repurpose a Malibu engine for

resale. Exhibit 128 contains a detailed list of financial data supporting Marine

Power’s lost profits claim. None of these documents purport to summarize other

data. Exhibit 195 is a list of transactions in which Marine Power has sold obsolete

parts to other parties in mitigation of its damatfes.

GivenMarine Power’s concession, Malibu’s objections are rendered moot. As such, the
Court does not address whetherghibibitsqualify as Rule 1006 summaries. A decision as to the
admissibility of the exhibits on some other basiBE-ERRED UNTIL TRIAL.
V. Grouping Objections

Malibu objectgo a number oMarine Power ghibits'! on the basis that there are multiple
documents that have been listed as a single exhibit. While Malibu has cited no cage that

forbids such grouping, the Court observes that, as a practical matter, the documesitggia a

exhibit must be sufficiently related to justify their introduction as a single urhsi@ering the

® Malibu objects to Marine Powekleibits 47, 48, 122, 124, 128, and 195.

10R. Doc. No. 246, at 6-7.

11 Of the exhibits Marine Power actually intends to introduce at trial, Malibwctsbie Marine
Power &hibits 18, 21, 59, 60, 101, 121, and 126.
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Court’s lack of information regarding the reason these documents were groupbdrtagetingle
exhibits, these objections d2&FERRED UNTIL TRIAL.
VI. Character Evidence Objections

Malibu objects to Marine Power introducing certalheged character evidemc for a
purpose other than thpérmitted by Rules 404 and 405. Specifically, Malibu worries that Marine
Power willusean alleged discrepancy ¢ine resume of former Marineower employee, Jason
Vetzel (“Vetzel”), to attack Vetzel's character. The Court will addm@ggctions based on
improper use of character evidence at trilhese objections aREFERRED UNTIL TRIAL.
VII.  Rule408 Objections

Malibu argues that several exhibits are inadmissible because they constituteewtien
settlement discussions which shouldelieluded byRule 408 ofthe Federal Rules of Evidente.
Rule 408 provides:

(a) Prohibited Uses. Evidence of the following is not admissblon behalf of any
party—either to prove or disprove the validity or amount of a disputed claim or to
impeach by a prior inconsistent statement or a contradiction:

(2) furnishing, promising, or offering-or accepting, promising taccept, or offering
to accept—a valuable consideration in compromising or attempting to compromise
the claim; and

(2) conduct or a statement made during compromise negotiations about the claim
except when offered in a criminal case and when the negotiations related to a claim
by a publc office in the exercise of its regulatory, investigative, or enforcement
authority.

(b) Exceptions. The court may admit this evidence for another purpose, such as

proving a witness’s bias or prejudice, negating a contention of undue delay, or
proving an effort to obstruct a criminal investigation or prosecution.

12 Malibu objects to Marine Power exhibits 97, 101, 102, and 121.
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The protectionof Rule 408extends to legal conclusions, factual statements, internal
memoranda, and the work of ntawyers and lawyers alike so long as the communicatiene
“intended to bepart of . . .negotiations toward compromisel’yondell Chem. Co. v. Occidental
Chem. Corp.608 F.3d 284, 295 (5th Cir. 2010). “Litigation need not have commenced for Rule
408 to apply.” Id. Moreover, as the party objecting to the admission of thesenzinications,
Malibu has théburden of proving the preliminary facts requitecshow the inadmissibility dhe
compromise.ld.

Marine Power challenges MalilsuRule 408objectionby arguingthat“the exhibits do not
relate to any settlement negotiations regarding ‘the claim’ at issue in thisitatine Power
claims that because the emails were sent prior to the termination of the contrte finoly of
this lawsuit, they cannot relate to settlement discussions. Instead, Mavee Siggests the
communications should be considered business negotiations “about continued performance of the
557 PO. 14

Marine Powers argument is inconsistent with Fifth Circuit precedéfi}:itigation need
not have commenced for Rule 408 to applyyordell Chem. Cq.608 F.3d at 295Rather, “the
Rule 408 exclusion applies where an actual dispute or a difference of opinion ettiststhan
when discussions crystallize to the point of threatened litigatioAffiliated Mfrs., Inc. v.
Aluminum Co. oAm, 56 F.3d 521, 527 (3d Cir. 1995). “[T]he question under the rule is whether
the statements or conduct were intended to be part of the negotiations toward conipridGise

Commc’ns Servs., Inc. v. Haga&41 F.3d 112, 117 (5th Cir. 2011).

13 R. Doc. No. 246, at 5-6.
14 R. Doc. No. 246, at 6.



Accordingly, the Court rejects Marine Powedsgument that the emails do not constitute
settlement discussions because they were exchanged prior to the filirglafvuit. The content
of the emailslearly demonstragghat “an actual dispute or differenceagiinion” existed between
Marine Power and Malibu at the time the emails were séfttile Malibu had not yet cancelled
the 557 PO, the parties obviously disagreed regarding their respective obligationghende
contract ané futurelawsuitwas foreseeabl Seaviarine Power ghibit 97 (“| appreciate Malibu’s
intention to settle the accounts but | am afraid things could become contentiowasii)e Mower
exhibit 102 (“I wanted to let you know that our goal is to settle this as businessrhenwgwyers
acting on our behalf. That being said, | thought it only fair to advise that we have had som
assistane from lawyers . . . ."°

There is, however, an important caveaten though the Court is convinced that the
negotiations potentially fall within the ambit of Rule 408e Rule only excludes the
communications iMarine Power offers therteither to prove or disprove the validity or amount
of a disputed claim or to impeach by a prior inconsistent statement or a contradi€tsmh R.
Evid. 408. If the attempts to compromise avffered for another purpose, “such as proving a
witness’s bias or prejudice, negating a contention of undue delay, or provingrocetfistruct
a crimiral investigation or prosecutionstich attempts to compromiaee not barred by Rule 408.

Fed. R. Evid. 408(bsee als® McCormick On Evid. 8§ 266 (7th edgdgthering examplgs “In

151t makes no difference that the bulk of the communications Marine Power seeks to @troduc
were authored by Marine Power. “The [2006] amendment makes clear that Rule 4@#excl
compromise evidence avavhen a party seeks to admit its own settlement offer or statements
made in settlement negotiations.” Fed. R. Evid. 408 Advisory Committee Notes, 2006
Amendment. “If a party were to reveal its own statement or offer, thid dself reveal the fact

that the adversary entered into settlement negotiatidds.*The protections of Rule 408 cannot

be waived unilaterally because the Rule, by definition, protects both paotedéving the fact

of negotiation disclosed to the juryld.



evaluating the ‘another purpose’ exception to Rule 488, district court must balance the
exception against the policy of encouraging settlements, and take care thdtsaninmnate and
mechanistic’ application of the exception does not undermine the rule’s publig pojective.”
Gulf S. Mach., Inc. v. Am. Standard, Indo. 97065, 1999 WL 102752, at *2 (E.D. La. Feb. 22,
1999) (Vance, J.) (citation omitted). “As in other situations where evidsrammissible for one
purpose but not for another, the probative value for the proper purpose musgbediagainst
likelihood of improper use, with due regard to the probable efficacy of a limitingictisin.” 2
McCormick On Evid. § 266.

Marine Power argues that the proper purpose exception applies here becauseétte subj
exhibits are not being adfed to prove the validity of Marine Power’s breach of contract claim,
but to provide factual context regarding Malibu’s bad fatthlh particular, Marine Power argues
that the communicatiorsre being offered for the proper purpose of demonstratigigvtalibu
was engaging Marine Power in sham discussions regarding the 55n B@ effort to mislead
Marine Power into believing that Malibu intended to honor its obligations under the 5%FhP0O r
up until the moment that Malibu set in motion its carefalighestrated termination of the 557 PO
and simultaneous lawsuit against Marine Power in Tennessee.”

Upon review, theCourtagrees with Marine Powdhatat least portions ahe challenged
documents are proffered for the proper purpose of supportanm®&IPower’s bad faith clainin
order to succeed on its bad faith claim, Marine Power must demonstrate that btatiched the
557 PO intentionallandmaliciously. SeelLa. C.C. art. 1997, Revision Comment (b) (emphasis

added). Marine Power’s theernas Marine Power describes it abevis that Malibu breached in

16 R. Doc. No. 246, at 5.
17 R. Doc. No. 246, at 5.



bad faith because it engaged Marine Power in “sham discussions” reghelig/ PO while at

the same time inteling to terminate the contract once a better deal with Marine Power’'s
competitors could be reached. Under that theory, the emails are not being offered thashow t
Malibu hasadmittedwrongdoing, but rather to show that by falsely engaging in the a¢igos
Malibu wascommittingwrongdoing. Nothing in Rule 408 precludes their admission for that
purpose.

“Rule 408is. . . inapplicable when the claim is based upon some wrong that wastedmmi
in the course of the settlement discussions.” § 53MiBsible Uses-Other, 23 Fed. Prac. &
Proc. Evid. § 5314 (1st ed.). “Courts regularly find Rule 408 inapplicable . . . where the
compromise negotiations, in and of themselves, give rise to a cause of airolson v. Thrifty
Payless, Ing.No. C121121RSL, 2014 WL 618775, at *3 n.4 (W.D. Wash. Feb. 18, 20189r *“
example, conduct or statements made during settlement negotiations saiidiéered where (a)
an insurer’s settlement offer is the basis for a bad faith claim, (b) the su@hetahe dscussions
are necessary to prove a subsequent breach of the settlement agreement, amelfegdojiations
involved threats or other wrongdoing that forms the basis for a tlduin (citing Fed. R. Evid.

408 Advisory Committee Notes, 2006 Amendment).

Admission of at least parts of the documents is also consistent wiblityge behind Rule
408 Rule 408 is meartto promote settlement negotiations by removing the fear that any
communications made in furtherance of the negotiation will later be used tagae;®f the
parties.” Nat'l Presort, Inc. v. Bowe Bell + Howell Co663 F. Supp. 2d 505, 508 (N.D. Tex.
20M) (citation omitted). Because Marine Power is not offering the emails fopagaiprohibited
by Rule 408, their admission into evidence does not undermine this policy objectived, liide

Marine Power is correct, then Malibu entered into the negotiations never aati@fgling to



reach an agreement. The Court therefore refuses to exclude the emails initbgr éfgwever,
just as the Court refuses to entirely exclude the emails, it also refusesdty @dmit them.

For example,Malibu allegedly terminated the contract on April 15, 203, The
communications contained in Marine Power exhibit 121 were exchanged on April 16 B0h4.
partieshave agreedhat, unless it issuggestiveof prebreach intentpostbreach conduct is
irrelevant to a badlaith breach of contract claim pursuant to Article 199The Louisiana Civil
Code!® Accordingly, exhibit 121 is not relevant to demonstrating that Malibu was neaqgtiati
bad faith prior to April 15, 2014. Moreover, the portions of exhibit 121 to which Malibu opjects
which are the emails identified byaBs Numbers 7234 and 7212122° are of little probative
value. The Court therefolEXCLUDES the Marine Power exhibits with Bates Numbers 7234
and 72117212 not only on the basis of Rule 408, but also pursuant to Rulbet@Bse their
probative value isubstantially outweighed by the danger of unfair prejudice, confusing the jury,
and wasting time.

Likewise, the Court’s review of exhibits 97, 101, 102, andddtivinces it that admission
of portions of those documents would be inappropriate under Rule 408 and Rule 403.
Consequentlythe Court will order those portions of the documents to be redactedill, upon
request, provide an appropriate limiting instruction to ensure that admagstoaemails will not
work undue prejudice on Malibu.

Accordingly, Marine Power is directed REDACT the following lines from its exhibits:

18R. Doc. No. 1.

19 The Courtdiscusseshis notionmore fully in its order and reasons addressing the Tennessee
litigation. R. Da. No. 237, at 2 (citinggAD Servs. of La., LLC v. Superior Derrick Servs. LLC.
167 So. 3d 746, 761 (La. Ct. App. 1st Cir. 2014)).

20R. Doc. No. 228, at 13.
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VIII.

o

In Marine Power exhibit 97, the following line ESXCLUDED: “I appreciate Malibu’s
intention to settle the accounts but | am afraid things could become contentious.” The
probative value of this statement is substantially outweighed by the danger of unfa
prejudice to Malibu, and the line should accordingly be excluded pursuant to Rule 403 as
well as pursuant to Rule 408.

In Marine Power exhibit 101, no lines need be redacted.

In Marine Power exhibit 102, within the email sent by Cameron Gilly to Ritchée#son,

the following lines ar&EXCLUDED: “I wanted to let you know that our goal is to settle
this as businessmen without lawyers acting on our behalf. That being said, | thought
only fair to advise that we have had someassasce from lawyers but just to ensure that

we are not getting locked into anything as we work with Malibu on how to best proceed. |
assume you are doing the same but | wanted to be as up front as possible duringtitis diff
time for MP.” The probatie value of these statements is substantially outweighed by the
danger of unfair prejudice to Malibu, and the lines should accordingly be excluded pursuant
to Rule 403 as well as pursuant to Rule 408.

Hear say Objections

Malibu objects on hearsay grounidsthe introduction of a number of emails and other

documentsxchangedbetween Marine Power employed4alibu employeesand third partied!

According to Malibu, many of these emails contain hearsay within hearsdygoane of them

contain settlement disssions barred by Rule 408. In response, Marine Power sumuayilgs

that all of the emails are admissible as business records pursuant to Rul&803(6).

21SeeR. Doc. No. 228, at 1.
22 R. Doc. No. 246, at 2.
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As an initial mattereven a casual inspection of the various emails at Bsygest that

they camot all be admissible pursuant to the business record exception. lasdedige Barbier

has cogently noteguch a categorical application of teeception to emails isnworkable. See

In re Oil Spill No. MDL 2179, 2012 WL 85447, at *2 (E.D. La. Jad, 2012)(Barbier, J.) In

order for the contents of an email to be admissible as a business recorapthreept of the

evidence must establish five things.

First of all, the email must have been sent or received at or near the time of the
event(s) recorded in the email. Fed. R. EdA3(6)(A). Thus, one must look at
each email's content to determine whether the email was created
contemporaneously with the sender’s acquisition @ ithformation within the
email. Second, the email must have been sent by someone with knowledge of the
evant(s) documented in the emaiGeeFed. R. Evid803(6)(A). This requires a
particularized inquiry as to whether the declaratite composer of the emad
possessed personal knowleddeh® information in he email. Third, the email

must have been sent or received in the courag@gular business activiffciting

Fed. R. Evid. 803(6)(B))which requires a caday-case analysis of whether the
producing defendant had a policy or imposed a business dutg employee to
report or record & information within the emailFourth, it must be the producing
defendants regular practice to send or receive emails that record the type of
evant(s) documented in the email. Fed. R. Evid. 803(6)&2e also Cartax Gas
Storage Ltd. v. Silverhawk Capital Partngks C, 2008 WL 1999234, at *12 (S.D.

Tex. May 8, 2008) (for the business records exception to apply to an email, “the
employer [must have] imposed a business duty to make and maintain such a
record.”) (emjpasis added)Vilander v. McDermott Int’l, In¢.887 F.2d 88, 91 (5th

Cir. 1989)(requiring proof that the person who prepared the document prepared it
as part of a regularly conducted business activity). This would require praof of
policy of the produing defendant to use email to make certain types of reports or
to send certain sorts of communications; it is not enough to say that as a general
business matter, most companies receive and send empdstaf their business
model. Fifth, a custodiarr qualified witness must attest that these conditions have
been fulfilled—which certainly requires an emdn}-email inquiry. Fed. R. Evid.
803(6)(D)*

Id. at *3 (some citations omitted).

23 Furthermore the objecting defendant is permitted under the rule to argue that the particular
email should be excluded due to concerns of lack of trustworthiness, based on the information
source underlying the email content or the circumstances under which thenemakent and
received.In re Oil Spill, 2012 WL 85447, at *3 (citing Fed. R. Evid. 803(6)(E)
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In short, proving that a particular email qualifies for the business record excejiores
a party to provide substantial informatianthe Court.Marine Power hagiven the Courhothing
that would allow the Coutio engage in such an inquiry. By addressing the emails wholesale,
Marine Power has left the Court to speculagsed only on the content of the emails themselves
and Marine Power’s bare bones Rule 902(11) certificafibas towhether the emails medtet
five requirements of Rule 803(6)Moreover, even if the emails are business records, Marine Power
has not addressed Malibu’s contention that many of them contain hearsay withily.h&rsla
double hearsay exists where “the record is prepared by ployae with information supplied by
another person.In re Oil Spil, 2012 WL 85447, at *&°

As the proponent of the evidence, Marine Power bears the burden of establishing its
admissibility once challengedSee, e.g., United States v. FernardRaue 703 F.2d 808, 812
(5th Cir.1983) see also Bergeron v. @at W. Cas. CoNo. 1413, 2015 WL 3505091, at *4 (E.D.

La. June 3, 2015) (Morgan, JThe burden now shifts to Plaintiff to prove an exception to the
hearsay rule applies.”).

The Court finds Marine Power’sibf single paragraph rebuttal of Malibu’s emgilecific
challenges insufficient to establish that each email qualifies as a business tdowever, the
Court will not exclude the emails in their entirety at timset Moreover, as Malibu points out
many of its objections, the emails are only inadmissible on the basis of hedhggyafe offered

for their truth. As Marine Power has not provided the Court with the purposes for which the

24R. Doc. No. 242-1.

25 For example*“[a]lthough the ‘outer hearsagf the email at issue may be admissible under the
business records exception, tirner hearsay’'of information provided by an outsider to the
business preparing the record must likewise fall under a hearsay ereeipte business records
exception or some other exceptiote-be admissiblé. Id.
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various emails will be offered, for that reason alone the Court is in no positidecide the
admissibility of the emails at this juncture. Malibu’s objections to the emails amddmtbuments
are therefor® EFERRED UNTIL TRIAL.

CONCLUSION

For the reasons set forth above,

IT ISORDERED thatMarine Power’s objections to Malibu’s exhibits ®EFERRED
UNTIL TRIAL.

IT ISFURTHER ORDERED that Malibu’s objections to Marine Power’s exhibits are
alsoDEFERRED UNTIL TRIAL except with the respect Marine Power exhibits 120, 130,
142, and—within Marine Power exhibit 121+he documents witBates Numbers 7234 and
7211-7212, which areEXCL UDED.

IT ISFURTHER ORDERED that Marine PoweREDACT certain exhibits as set forth

herein.

New Orleans, Louisiana, August 8, 2016.

N

—/ L%CE’M.AFRlCK

UNITEDGTATESDISTRICT JUDGE
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