Morris v. Acadian Ambulance Services, Inc. Doc. 23

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CARLTON MORRIS, SR. CIVIL ACTION

VERSUS NO. 14-1016

ACADIAN AMBULANCE SERVICES, INC. DIVISION " 3"
ORDER

Before the Court is Defendant's Motiorr feummary Judgment. [Doc. #13]. The Court
originally set the motion for oral hearing on March 25, 2015. Plaintiff filed a motion to continue
the submission of the motion, which this Court gedrin part, re-setting the oral hearing on April
1, 2015. [Doc. #16]. Plaintiff filed no oppositibm the motion for summary judgment, and the
Court thus removed the motion from the oral doekel set it for submission on the briefs. [Doc.
#21]. Inthe interim, plaintiffiled a Motion to Compel Discovg Responses [Doc. #19] on March
27, 2015. The discovery deadline was February 20, 2015. Accordingly,

IT IS ORDERED that plaintiff's Motion to Compel Discovery Responses [Doc. #19] is
DENIED as untimely. Plairffi propounded the discovery requests on the date of the discovery
deadline and did not file the motion to compel until March 27, 2015. No party has moved to
continue the deadlines in this lawsuit, thetimoto compel reveals no good cause to extend them,

and good cause is required by the Scheduling Ordkintiff wholly fails to provide good cause
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as to why he could not have propounded the discovery requests before the discovery'deadline.
Having reviewed Defendant's Motion for Summary Judgment [Doc. #13], the lack of
opposition, and the case law, the Court rules on the motion for summary judgment as follows.
l. Background
The following facts are takendm the affidavits submitted in support of defendant's motion
for summary judgment because Morris dil@o opposition. Defendant Acadian Ambulance
Services, Inc. ("AASI") operates an ambulance company that provides emergency response services
as well as medical transport services via its VAASI hired plaintiff Carlton Morris, Jr. (male) as
a wheelchair van operator in AASI's Gretna dign on January 31, 2011. ¢D. #13-3 at § 2]. On
November 11, 2011, AASI promoted Morris to a ngvereated position of Van Supervisor. Kelly
Legania (female), Operations Manager, recomuhee his promotion to that position, and Steve
Kuiper, Vice President of Operations, approtrezirecommendation. [Doc. #13-3 at | 3; Doc. #13-
4 at p. 28].
Shortly after his promotion, Legania notedr®shortcomings in Morris's performance as
a supervisor that she decided would requichong and education. {8. #13-3 at § 4]. Among
the shortcomings that Legania noted noted were poor communication skills (both verbal and
written), inconsistent application of policy andpedure, and failure to follow up for time-sensitive
deadlines.lp. at 11 5, 6 & 7].
With regard to his poor communication skildorris consistently used improper grammar

and poor sentence structurtd.[at  5]. He was encouraged to, and did attend an eight-hour

Construing the motion to compel as onedilender Rule 56(d) — in order to obtain
discovery to oppose a motion for summary judgment — the Court notes that Morris failed
to file the affidavit or declaration requidy the rule. Fed. R. Civ. P. 56(d).
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grammar course provided by AASI in difoet to improve that deficiencyld.]. Leganiainstructed
him to let her review any e-mails he plannedending out to employees or the management team.
[1d.]. Morris failed to follow that instruction during his tenure as superviddt]. [

As to his inconsistent application of policy, Morris failed to demonstrate any sense of
urgency in holding any of the van drivers accabig for their uniform violations, tardiness,
absenteeism, and overall appearance, including inpgpte facial hair and failing to wear the
proper uniform or footwear.ld. at § 6]. And as to his ladk follow-up, Morris regularly failed to
ensure that employees under his supervision teghnecessary certifications on a timely basis.
[Id. at T 7].

At this time, Legania did not formally discipline Morridd[at ] 8]. Instead, she decided
to deal with Morris's shortcomings by using&thing moments” because it was her desire to see
him be successful as a supervistat.][ Legania, consistent with AASI's management philosophy,
preferred a positive approach to improving performance when poskibleLigania asked Field
Training Supervisor Chuck Benedtctreview all van-orientation documents and procedures with
Morris so that he could take oveethew-hire orientation procestd.[at § 9]. The hope was that
since the van-supervisor position occupied by Morris was a newly-created position, Morris could
take over the position of Field Training Supervisor from Benedidt]. [

Because Morris was also responsible for van operators' schedules, Legania also asked
Operations Coordinator Mindy Hill to provide epa-one training to Morris to teach him how to
navigate the AASI Crew Scheduler prograid. ft 1 12]. Operations Supervisor Keenan Rogers
also provided several sessions of payralining to Morris, including weekend trainingd] at 1

14, 15]. Rogers provided Morris widtlditional training for six monthsd] at § 17]. Despite these



efforts, however, Morris never fully grasped the payroll processes as was demonstrated by his
inability to complete his portion gfayroll without assistance froRogers or other members of the
management teamd| at § 16].

Morris also participated in a series of leadership training sessions called Uncommon
Leadership, provided by AASI through Human Dynamics, Ind. gt § 18]. Morris attended all
of the training sessions related to this program, from June 2012 through Octobed@D1mM [
addition, Morris attended AASI’s annual Acadian Leatigy forum, a one-day strategic information
and motivation sessiond] at T 19].

Morris also participated in a class designed for new supervisors, called OBl 181y pO].
This class is designed to teach the timely amukistent application of any and all policies and
procedures of AASI. Ifl.]. Morris also attended bi-weekly operations meetings with the
management team of AASI, in which operatiosalies and disciplinary actions that may have been
taken in the prior two weeks watsscussed to ensure that members of management were consistent
and working as a teamld| at T 21]. During these meetings, the other members of management,
including Legania, embraced Morris and attempted to help him as much as poskiatef] R2].

Legania began to notice that Morris became argumentative when he disagreed with a policy
or procedure.lfl. at § 23]. For example, the vans undsrdupervision were notorious for late log-
ons. [d.]. AASI policy states that an employee miistiogged on for their shift and ready to take
a call at the start time of their shiftd]]. However, when van employees assigned to Morris would
not be properly logged on, Morris would call tmmunications center and become argumentative
with the dispatcher in an effort to defend the employed. [

As a van supervisor, Morris participatecoirweekly van-safety committee meetingid. [



at 1 24]. Topics of discussion included, butevaot limited to, safe loading and unloading of
patients in wheelchairs onto and off the van, pasieatirrity, review of operational and safety issues

with requests to disseminate information to tladf sts educational, orientation of new employees,

and policies and proceduréd]. In addition, Morris continued to receive training, coaching and
support from the operations teamd.]. For AASI’s annual van inspections, Legania assigned
Operations Supervisor Tyra Haynes to assist Morris, as she had assisted with these inspections
before and had also been in charge of vamatjpas before the dedicated position was crealed. |

at 1 25]. While preparing for the vans to bgpected, Haynes noted that Morris needed assistance

to accomplish required tasks in his management roleaf 1 26].

Morris was responsible for approximately&ployees, all of whom required their CPNC
certification in order to pass inspectiold.]. During the inspection pcess, Legania learned that
there were several employees, some that had been employedocbogear, who still had not
received their certificationld. at § 27]. Once inspections wemnplete, Legania met with Morris
and advised him that Haynes would be assisting him with getting his employees on board and
following through with the processid[].

Legania later met with Morris and Haynes to see where additional help may be retplired. [
at § 28]. Morris verbally agreed to allow Hagre assist him in getting the employees back on
track with the CPNC procesdd]]. However, whenever Haynes offered her assistance, Morris
became defensive and angrigl.]. Once Legania intervened, she discovered that Morris's poor
attitude was influenced by Haynes’ ability to gain respect from the van operators, something with
which he had struggledd. at § 29].

AASI supervisors are also gEnsible for conducting annual performance appraisals ("PAs")



for the employees that report to thetd. at § 31]. They are assighdeadlines for completion, and

a date is set for a PA Revievd]. In 2013, this two-day prose was scheduled for Wednesday,
February 13, 2013 and Friday, February 15, 2013r(@year after AASI had promoted Morris to
supervisor).ld. at § 32]. These days allow all of the styisors to give input and ensure that each
employee receives a fair evaluatiolil.]] Because the Gretna, Louisiana area consists mostly of
medics, Legania advised Morris that he woulditst to present his van-driver employees and be
excused for the remainder of the revield. pt  33]. She also toldrhithat he could take off the
second day. Ifl.]. As they settled into the meeting room and prepared to begin, she asked Morris
if he was ready.Ifl.]. Morris stated that he had not cdeted any of his appraisals. Legania then
extended his deadline to Fridaid.].

As Legania was preparing to leave theafihe following evening, she received an e-mail
and phone call from the AASI Ris¥anager, Kent Guidry.Iq. at § 34]. He advised her that one
of the van operators had been operatingapgamy vehicle with a suspended licenkt][ Legania
went to Morris’s office to show him the infoation that she had received and advised him to
remove the employee from the schedule until he could provide a letter of clearance from the
Department of Motor Vehicledd.]. As she turned to exit, Mogistated, “There’s something else
you need to know about him. He hit a man’s car two weeks ago with one of the vihg.” [
Legania asked Morris how long he had known alfweiiccident and why had he not reported it to
anyone. [d.]. Morris stated, “The guy called me yestay when we were doing PA’s and | didn’t
get a chance to call him backld]]. Legania informed Morris that he should have immediately
reported the incident to her and that Riskisigement should have also been notifiédl].[ Morris

stated that the incidé “slipped his mind.”[d.]. When Legania met with the employee, who was



subsequently terminated for failure to report the accident, he informed her that Morris had contacted
him a week earlier to inquire about the incidelok. §t 35]. Legania advised Morris to immediately
contact the caller and gather all of his informatso that she could report the incident to Risk
Management the next mornindd].

On Friday, February 15, 2013, Legania asked Morris if he had followed through with the
information that she had requested, and he replied, “Nd.”af  36]. As the management team
was preparing to leave for PAview, Legania advised Morris that he needed to contact the caller
immediately and provide her witaddback as soon as possibld.]| Legania also advised him that
he would not be participating in the PA reviand that he could go home for the rest of the day.
[Id.]. In addition, Legania asked Morris for all ot PA materials, so that she could personally
handle them with the groupld[]. Finally, Legania asked Morris if he had contacted his employees
to extend the deadlineld[]. Morris replied that he had notld[]. Legania instructed him to
complete that task as well and that they widag¢ meeting the following Monday to discuss these
performance issueddf].

As Legania began to go through stack of PAs that Morris had allegedly completed, she
noticed that none of them was actually complétealt § 37]. Once again, Morris had failed to meet
an assigned deadlinéd]]. Legania had also provided Morristiva flash drive to store all of his
PA information. [d.]. This was also incompletdd[]. When Legania reviewed the forms that were
marked complete, she noticedveral inconsistenciesld]l. For example, there are six areas of
competencies that are scored from a range of 1 (poor) to 5 (excelttht)Under the Attendance
section, one employee was tardy four times and had over five absences in a 365 day period; this

employee had received a score of Wl.]] After Legania reviewedll of Morris's employees and



their profiles, she found many other contradictiorid.].[ There were disclmary profile entries
with no supporting documentation and vice verdd.].[ Legania immediatglbrought this to the
attention of her immediate supervisor Kuipéd.][ Legania also outlined to Kuiper the operational
deficiencies that had been accumulating throughout Morris's tenure as supelwis@ys & result,
they made the decision to demote Morrid.][ Legania contacted Morris that same evening and
asked him to meet her on Monday mornind.]|

On Monday, February 18, 2013, Legania met Withrris and advised him of her decision
to dissolve the supervisory position that had beated and to move him out of his supervisory
role. [id. at  38]. She told him that he was welcome to stay with AASI if he was willing to return
to his prior position operating a van, but thatHe not performed up to expectations as a
supervisor.ld.]. She explained to him that AASI wouldt be promoting anyone else from the van
department to replace him, but tfiatra Haynes would be steppingtmmcover the vans as part of
her current duties just as she had covered those duties in thelgdstLggania and Morris also
discussed his performance issues in the pashgluhich Morris attempted to justify his actions.
[1d.]. Morris was upset by the newsd [at § 38; Doc. #13-4 at pp. 3B]. Karen Lester, Operations
Coordinator, attended this meeting as a witness. [Doc. #13-3 at 1 42].

Once Morris left Legania’s office, she bega receive numerous e-mails and phone calls
from him. [ld. at T 38]. In the first e-mail, he requegtiocumentation of the conversation that they
had had that morning or a copy of the written counseling notidd. [Legania advised him that
there was no written counseling notice becdeseas not counseled — he was demotdd. [AASI
does not consider a demotion to be a disciplinary matter but a matter involving an employee’s

inability to perform adequately in a positiofd.]. At his deposition, Morris testified that at the



meeting of February 18, 2013, he was told thgpbsstion was being dissolved, and he also testified
that he opted to take Legania’s offer to kéép on as a van driver. Morris admitted that he was
advised that he was demoted in a later meeting. [Doc. #13-4 at p. 108].

After AASI demoted Morris, effective Febmyal8, 2013, Legania learned of several other
managerial deficiencies that involved hifioc. #13-3 at § 39]. On February 19, 2013, Legania
scheduled a meeting with all of the van employteesform them of the management changgk. [
at 1 40]. After the meeting, several employeqwessed that they had “worked out a deal” with
Morris regarding their scheduldd[]. During the interview process, Legania had personally
explained to every applicant that due to the meatdiits business, AASI can not make any promises
as far as the schedule is concerndd.].[ At the conclusion of thimeeting, Legania for the first
time learned that Morris had essentially reversed company philosophy by allowing favoritism with
scheduling. I[d.].

In addition, after Morris's demotion, Hayneseived a call from a woman whose mother’s
foot had been injured when a van operator allegedly rolled ovit. iat[f 41]. The woman stated
that the incident occurred in September of 2012]. [She stated that she had been in contact with
Morris, who had advised her that AASI would fesponsible for “all of her medical expenses.”
[1d.]. Morris had not reported the incident tagamia, nor was any documentation completed on the
incident as required by standard company policy and procedfilite. [

Morris continued to work for AASI until he voluntarily resigned on June 28, 2013. [Doc.
#13-4 at pp. 61-62]. Morris reced a written evaluation from Legania on March 28, 2013, which
covered approximately1l months while he was still a supervisadd. pt Ex. 7]. The evaluation

rated him below average in four categorigtgmat were important skills for supervisors



(Attitude/Motivation of Others; ProfessionalisBrpcedure Compliance; @mnunication); excellent
in one category (Measurements/Statistics); and above average in three categories (Quality of
Work/Job Knowledge/Patient Care; PlanningfiSPreparedness/Vision; and Safetydl.]. Before
he left AASI, filed a charge with the Equamployment Opportunity Commission ("EEOC") in
which he alleged gender discrimination with regard to his demotldn.af Ex. 4]. After
investigating the charge, the EEOC issued a Bisahof the Charge on or about February 3, 2014
and provided Morris with hillotice of Right to Sueld. at Ex. 5]. Morris then initiated this lawsuit
under Title VII of the Civil Rights Act of 1964, 42 U.S.C. | 20@0seq
. Law and Analyssis

A. Summary Judgment Standard

Summary judgment is appropriate when theraargenuine issues as to any material facts,
and the moving party is entitled to judgment as a matter ofSeef-ed. R. Civ. P. 56Celotex
Corp. v. Catrett477 U.S. 317, 322-23 (1986). A court musshgsfied that no reasonable trier of
fact could find for the nonmoving party or, in other words, “that the evidence favoring the
nonmoving party is insufficient to enable a reasonable jury to return a verdict in [his] favor.”
Lavespere v. Niagara Mach. & Tool Works, 840 F.2d 167, 178 (5th Cir. 1990) (citiagderson
v. Liberty Lobby, InG.477 U.S. 242, 249 (1986)). The moving party bears the burden of
establishing that there are no genuine issues of material fact.

If the dispositive issue is one on which the nonmoving party will bear the burden of proof
at trial, the moving party may satisfy its burdgnmerely pointing out that the evidence in the
record contains insufficient proof concerningemsential element of the nonmoving party's claim.

See Celotexd77 U.S. at 325t avespere910 F.2d at 178. The burden then shifts to the nonmoving
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party, who must, by submitting or referring to eviderset out specific facts showing that a genuine
issue exists.See Celotexd77 U.S. at 324. The nonmovant may not rest upon the pleadings, but
must identify specific facts that eslish a genuine issue exists for tri&ee idat 325;Little v.
Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

B. TitleVII

Under the traditionaMcDonnell Douglashurden-shifting test, a Title VII plaintiff who
alleges gender discrimination must show that (1) he is a member of a protected class; (2) he was
gualified for the position sought; (3) he was subjeattadverse employment action; and (4) he was
replaced by someone outside his protected class®treated less favorably than other similarly
situated employees outside his cld&sshim v. Marriott Hotel Servs551 F.3d 344, 350 (5th Cir.
2008) (citations omittedxee alsoMcDonnell Douglas Corp. v. Gregall U.S. 792, 802 (1973).

Once the employee offers sufficient evidence to establminaa faciecase of unlawful
discrimination, it becomes the employer's burden to produce evidence that it had legitimate,
nondiscriminatory reasons for its actiofs. Mary's Honor Center v. Hick§09 U.S. 502, 507
(1993). If it does so, the “presumption [of discrimination] raised by the prima facie case is
rebutted.”ld. (quotingTexas Dep't of Community Affairs v. Burdidd0 U.S. 248, 255 (1981))
(alteration added by this Court). The burden of persuasion — “the ultimate burden” — then moves to
the employee to prove that the employment actiaquastion was taken at least in part because of
his sex.Id. In this phase of the case, the employeenaily attempts to prove that the employer's
articulated reasons are pretextual, thus raisingnfeeence that sex was a motivating factor for the
adverse employment actioBrandt v. Shop 'n Save Warehouse Foods, 188 F.3d 935, 938 (8th

Cir. 1997).
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Assuming for the purpose of this tran that Morris can make outpima faciecase of
discrimination — which this Court does not concede given that there is no opposition to the motion
for summary judgment but passes over for the sakelmial economy — the Court finds that Morris
can not prove that the employment action in question was taken at least in part because of his sex.
At his deposition, Morris testified as follows:

Q: Okay. And why do you think that Acadian violated the law?

A: Discrimination with me and the position.

Q: And what was that discrimination based on?

A: Discrimination | believe was based affiemale, a friend coming in and fulfilling
the position that | had and wasn't did correctly as far as getting rid of my
position.

Q: So, its based on friendship, is what you're claiming?

A: Yes.

Q: There was preferential treatment of a friend?

A: Yes.

Q: Alright. Is there any other basis for your claim?

A. No.

[Doc. #13-4 at pp. 19-20].

Q: Okay. And what was that discriminati again? | missed that. Is it because you
felt

that that Tyra Haynes was a friend of hers?

A: Yes.

Q: Alright. Are you claiming that had anything to do with gender?

A: | can't recall it be gender or friendship or they just wanted her in that position.
Q: You don’'t know?

A. No.

Q: And again you've referenced that theisaof your lawsuit is you feel that Miss
Legania was favoring her friend. And yolyshe’s a close friend of Miss Legania.
Explain that, let’'s go there talk about thathat do you feel that she unfairly favored
Miss Haynes over you?

A: Friends go out to eat together, just close friends like say, for instance, | have a
friend, we go out to eat, we closely do giking together, share things together.

Q: Okay. So, you feel that the basis for her selection or putting Miss Haynes in, not
into

the direction position but to take over that duty you had held was based on her
friendship?
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A: That's what | believe.

[I1d. at pp. 42, 45-46]. The only evidence before @usirt, then, reveals that even Morris believes
that he was demoted because Legania wantegptace him with a personal friend, not because he
was a male.

It is well settled as a matter of law that ereintial treatment of friends, relatives, or even
paramours does not establish a violation of Tle The Eighth Circuit Court of Appeals has
directly addressed the issueBrandt v. Shop ‘N Saw¥arehouse Foods, Incl08 F.3d 935 (8th
Cir. 1997). There, the court considered a genderidigation issue in which the female plaintiff
claimed that she was unlawfully denied consitiengfor a different job position because the hiring
member of management had favored an “old friend” rather than consideriSgéédat 937. The
court concluded that it did not need to considerdéfendant’s challenges to various aspects of the
plaintiff's prima faciecase since it concluded as a matterwftlzat the plaintiff did not prove that
her gender was a motivating factorthe adverse employment acti@ee idat 938. Assuming here
that friendship was the motivating factor asrkitestified at his deposition, it was not unlawful
under Title VII. The Eighth Circuit explained:

The evidence shows that Frentzel took advantage of his ‘network’ to land the

apprentice meat cutter position, and that Dougherty obliged his friend by supporting

his application for the position, if not creating a tailor-made position for Frentzel. We

do not condone the exclusion of Brandt [pldihas a viable candidate on this basis.

But it is not intentional sex discriminati for Dougherty to hire an unemployed old

friend who happens to be male, without considering an applicant who is neither

unemployed nor an old friend and happens to be female. An employer’s business

decision concerning hiring need not bgoad decision to withstand a challenge for

sex discrimination; it is enough that it not be motivated by the gender of the

employee who is adversely affected bg thecision. . . . [S]uch actions, although

unfair from the standpoint &@randt and persons of either gender who are similarly

situated, are not a violation of . . . federal laws prohibiting sex discrimination in
employment.
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Id. at 938-39. Indeed, “the employment-discrimioatiaws have not vested in the federal courts
the authority to sit as super-personnel departnmemtswing the wisdom or fairness of the business
judgments made by employers, except to the extent that those judgments involve intentional
discrimination.” Hutson v. McDonnell Douglas Cor®3 F.3d 771, 781 (8th Cir. 1995).

Here, Morris has come forward with no evidence to prove that the employment action in
guestion was taken at least in part because selisLegania’s affidavit outlines in detail Morris's
poor job performance in his supervisory pasiti And Morris himself believes that Legania
demoted him only to replace him with a friend. Such activity is not violative of Title VII

Other courts have reached similar concluswhen confronted with fact patterns similar to
those inBrandt and those here. IBuenrostro v. Flight Safety International, In¢he court
considered a claim that a supervisor favored lleg@d paramour to the detriment of the plaintiff.
No. Civ. A. SA-99-CA0819, 2001 WL 674171 (W.D.xidMar. 2, 2001). The court held: “Alleged
favoritism to a paramour generally has been heltbrminstitute discrimination in violation of Title
VIl because the alleged discrimination is nosdxhon plaintiff's sex. ‘Title VII does not protect
employees from hostile conduct that is not based on their protected stddust™6. Even the
EEOC Policy Guidance on Employer Liability under Title VII for Sexual Favoritism provides in
relevant part: “An isolated instancefaloritism toward a paramour (or spousea friend may
be unfair, but it does not discriminate against wooranen in violation of Title VII, since both are
disadvantaged for reasons other than tienders” EEOC Notice N815-048, at *2 (Jan. 12, 1990)
2001 WL 674171, at *7 (emphasis addestde also Harvey v. Chevron U.S.261 F. Supp. 1017
(S.D. Tex. 1997)Rowe v. Jewell F. Supp. 3d —, 2015 WL 631350, at **14-15 (E.D. La. 2015)

(both discussing the same principals discuss@&ilianrostrcand both citing the EEOC guidelines
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mentioned above.).

For the foregoing reasons, the Court findat thlorris can not demonstrate that AASI
demoted him because of his gender. There isudence in the record to suggest otherwise.
Indeed, the record is replete with non-discrinmmareasons for Morris's demotion, and Morris has
failed to come forward with any evidence to rebdt it.

1. Conclusion

For the foregoing reasons,

IT IS ORDERED that Defendant's Motion for Summary Judgment [Doc. #13] is
GRANTED.

New Orleans, Louisiana, this 2nd day of April, 2015.

NN A Sy /2N

DANIEL E. KNOWLES, |11
UNITED STATESMAGISTRATE JUDGE

Because the Court resolves the motion on this issue, it does not address the other
arguments raised in defendant's motion.
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