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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

PATRICIA FENNER, ET AL., CIVIL ACTION
Plaintiffs
VERSUS NO. 14-1395
ELITE TRANSPORTATION SECTION "E" (3)
GROUP, INC., ET AL,
Defendants

ORDER AND REASONS

Before the Court is a motion for summary judgmeledf by Defendants William
Gilfoil and the Louisiana Farm Bureau Insurance @amy/(collectively, “Gilfoil”) .1 The
motion is opposed by Defendarite Transportation Group, Inc.; Elite Transporoat
Calex Express, Inc.; Elite Transportation Risk Retem Group, Inc.; and Robert Rogers
(collectively, “Rogers”)? The parties have briefed the issugiesented in the motion for
summary judgmeneéxtensivelyd The Court has considered these briefs, thendgcand
the applicable law, and now issues its ruling. Hoe reasons that follow, the motion for
summary judgment iISRANTED.

FACTUAL BACKGROUND

This matter arises out ofraotor-vehiclecollision thatoccurredon September 13,
2013,0n Interstate 1%2“1-12") in St. Tammany Parish, Louisiart@On that datePlaintiff
Patricia Fenner was driving h&008 Ford Mustang eastbound bA2 in St. Tammany

Parishs Also driving eastbound on12in close proximity to FennewvasWilliam Gilfoil

1R. Doc. 73.

2R, Doc. 76.

3R. Docs. 73, 76, 79, 82.

4R. Doc. 733 at 1.

5R. Doc. 733 at I R. Doc. 732 at
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in a2008 JeeRRubicon andRobertRogers in &2011 Volvotractortrailer.6 The parties
agree thafFennerand Rogers werraveling in the righthand lan¢’ and Gilfoil testified

in his deposition that, initially, he was travelimg the lefthand lane® As the parties
approachedhe scene of an earlier motgehicle collision traffic became congested due
to an immobilizedvehiclethatremained stalled ithe lefthand lan €. Gilfoil hastestified
that, as a resulthe thenmerged into the righhand lane behind Fennswehicleandin
front of the tractoitrailer driven by Roger&

Rogers testified in his deposition that Gilfoil walsle to merge into the rightand
lane “without any incident! Moreover, he parties agree thaafter merging into the
right-hand laneGilfoil initially maintained a distance about“one to two car lengths”
behind Faners vehicle!2 The partiesalsoagreethat, at some pointhereafter Fenner
began to brakdue to traffic congestioandsubsequentlgame to a completstop3lt is
undisputedthatGilfoil alsobraked and came to a complete stop behind Fenwnaigle 14
Rogershowever whosetractortrailerwas positioned behind Gilfoil’'s vehicie the right
hand lane, was unable stophis tractorin time and collided with Gilfoil'syehicle, which
causedGilfoil to strikethe vehicledriven by Fenne#®

The preceding facts are not disputed. The partiegagiee, however, with respect
to the ultimate cause dhe collision and whether Gilfoil's lane changdayed a part in

causing it Rogers contendthat Gilfoil, after changing lanesame to an “abrupt stop”

6R. Doc. 733 at +2; R. Doc. 732 at 1.

"R. Doc. 733 at 1;R. Doc. 76 at 2See generallR. Docs. 732, 76-3.

8 R. Doc. 761 at 3 (Deposition of William Gilfoil)See alsdR. Doc. 76 at 2.

9R. Doc. 733 at +2; R. Doc. 76 at 2.

10 R. Doc. 733 at +2; R. Doc. 761 at 2-3 (Deposition of William Gilfoil).

11R. Doc. 791 at 1(Deposition ofRobet Rogers).

ZR. Doc. 732 at 1, 11; R. Doc. #8 at1-2, 11.See alsdR. Doc.73-4 at 3 (Deposition of William Gilfoil).
BR. Doc. 732 at 1, 13; R. Doc. 78 at 2, {3.

14R. Doc. 732 at 1, 14-5 R. Doc. 763 at 2-3, 114-5.

15R. Doc. 732 at 1, 1145; R. Doc. 763 at 2-3, 114-5.
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behind Fenner’s vehiclayhich created a sudden emergereayd made it impossible for
Rogers to stop his tractdxefore striking Gilfoils vehicle 16 Gilfoil disagrees, notinthat
he cameéo acompletestop behind Fenneand only reatended Fennebecausdrogers
rearended himl” As a result, Gilfoil has moved for summary judgmeartguing he is not
liable for causing the accident under Louisiana.l&Wt is this motion for sumrary
judgment that it is presently before the Court.

LEGAL STANDARD

Summary judgment is appropriate only “if the movaitows that there is no
genuine dispute as to any material fact and theanobis entitled to judgment as a matter
of law.”19 “An issue ismaterial if its resolution could affect the outcomfethe action.20
When assessing whether a material factual dispxistse the Court considers “all of the
evidence in the record but refrains from makingdibdity determinations or weighing
the evidece.?1 All reasonable inferences are drawn in favor of hlo@-moving party?2
There is no genuine issue of material fact if, eveawing the evidence in the light most
favorable to the nomoving party, no reasonable trier of fact coulddfifor the non
moving party, thus entitling the moving party to grdent as a matter of la®¥.

If the dispositive issue is one on which the movpeyty will bear the burden of

persuasion at trial, the moving party “must comeward with evidence which would

1BR. Doc. 763 at 2, 4.

17R. Doc. 732 at 1, 1145. See alsdR. Doc. 733 at 4-5.

18R, Doc. 73.

19 Fed. R. Civ. P56. See also Celotex Corp. v. Catret77 U.S. 317, 32223 (1986).

20 DIRECTV Incv. Robson420F.3d 532, 536 (5th Cir. 2005).

21Delta & Pine Land Co. v. Nationwide Agribusinessli€o, 530 F.3d 395, 398 (5th Cir. 200&ee dso
Reeves v. Sanderson Plumbing Prodisc., 530 U.S. 133, 15651 (2000).

22| jttle v. Liquid Air Corp, 37F.3d 1069, 1075 (5th Cir. 1994).

23Smith v. Amedisy$nc, 298 F.3d 434, 440 (5th Cir. 2002).
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‘entitle it to a directed verdict if the evidenceemt uncontroverted at trial?*® If the
moving party fails to carry this burden, the motionust be denied. If the moving party
successfully carries this burden, the burden ofipiciion then shifts to the nemoving
party to direct the Court’s attention to somethimghe pleadings or other evidence in the
record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exist.

If the dispositive issue is one on which the amioving party will bear the burden
of persuasion at triags in this casehe moving party may satisfy its burden of prodanti
by either (1) submitting affirmative evidence thatgates an essential element of the-non
movant’s claim, or (2) affirmtavely demonstrating that there is no evidenceha tecord
to establish an essential element of the 1moovant’s claim26é If the movant fails to
affirmatively show the absence of evidence in tleeord, its motion for summary
judgment must be denied.Thus, the noamoving party may defeat a motion for
summary judgment by “calling the Court’s attentimsupporting evidence already in the
record that was overlooked or ignored by the movpayty.?8 “{U]nsubstantiated
assertions are not competent sumyjadgment evidence. The party opposing summary
judgment is required to identify specific evidenicethe record and to articulate the

precise manner in which that evidence supportehlser claim. ‘Rule 56 does not impose

24Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 12634 (5th Cir. 1991JquotingGolden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991))

25Celotex 477 U.Sat 322-24.

26|d.at 33+32 (Brennan, J., dissenting).

27Sedd. at 332.

28 |d. at 332-33. The burden would then shift back to the movant en@nstrate the inadequacy of the
evidence relied upon by the ngnovant. Once attacked, “the burden of productiofftsiho the nonmoving
party, who must either (1) rehabilitate the eviderattacked in the moving party's papers, (2) praduc
additional evidence showing the existence of a geaissue for trial as provided in Rule 56(e), ®y gubmit

an affidavit explaining why further discovery isaessary as provided in Rule 56(fid" at 332-33,333 n.3
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upon the district court a duty to sift through tteeord in search of evidence to support a
party’s opposition to summary judgment?®”

LAW AND ANALYSIS

This is a diversity caséin which the Courtmust applysubstantivd.ouisiana state
law.31Gilfoil argues that, undehelLouisiana lav of negligenceRogers is presumed to be
at fault for the colkion because Rogers was the “following motorist”’a rearend
collision 32 According to Gilfoil, becausdrogersis presumed to be at fault, and because
Rogershas failed to rebut that presumption, Gilfodnnot be deemedt fault for the
collisionandshouldbe dismissed from the caaethissummary judgmensgtagess3

As recognized inJohnson v. Magitt“[tlhe law has established a rebuttable
presumption that #ollowing motoristwho strikes a preceding motorist from the rbas
breached the standard of conduct prescribed byRSA 32:81(A) and is therefore liable
for the accident3*

The rule is based on the premise that a followingtonist whose vehicle

rearends a preceding motorist either has failed in feisponsibility to

maintain a sharp lookout or has followed at a disgfrom the preceding
vehicle which is insufficient to allow him to stogafely under normal
circumstances?

The following motorst may rebut the presumption of negligence in onewyd t

ways.First, the following motorist may rebut the presutiop by “proving that he had his

29 Ragas v. TennGas Pipeline Cq.136 F.3d 455, 458 (5th Cir. 1998jiting Celotex 477 U.S.at 324;
Forsyth v. Barr 19 F.3d 1527, 1537 (btCir. 1994) and quotin&kotak v. Tenneco Resins, |n@53 F.2d
909, 91516 &n.7 (5th Cir. 1992)).

30R. Doc. 1at42, 10.

31See, e.g., WeisdBrown Operating Co. v. St. Paul Surplus Lines @@, 801 F.3d 512, 517 (5th Cir. 2015)
(citing Symetra Lifdns. Co. v. Rapid Settlements, Ltd75 F.3d 242, 248 (5th Cir. 2014)).

32R. Doc. 733 at 2-3 (citing La. R.S. § 32:81(A)Johnson v. Magitt12-0200, p. 3 (La. App. 1 Cir. 9/21/12),
111 So. 3d 11, 14 irette v. Ott 562 So. 2d 1067 (La. App. 4 Cir. 19).

33See generallRr. Doc. 76.

34 Johnson 111 So. 3d at 12.

351d. at 12-13.



vehicle under control, closely observed the precgdvehicle, and followed at a safe
distance under the cinenstances?3% Second, the following motorist may “avoid liability
by proving that the driver of the lead vehicle ngghtly created a hazard thhe could
not reasonably avoitB” which isknown as the suddeemergency doctrinés

In light of the foregoingthe Court findgshatRogers, as the following motorisg
presumed to be at faullbr the collisionin this case, and it is hisurdento rebutthat
presumptionin eitherof the two ways mentioned abovRogersattempts to do sby
arguingthat Gilfoil abruptlymergedinto the righthand lane anthraked which created
a sudderemergencyand causedor at least contributed tthe multi-vehicle collision3?®
For the reasonghat follow, the Courtdisagres with Rogersand grants summary
judgment in favor oGilfoil.

As an initial matter, it is unclear whether the ded-emergency doctrine is even
applicablein this caseln Leblanc v. Bouzojthe Louisiana Third Circuit Court of Appeal
affirmedthe trial court’s grant ocfummary judgmento thedriver ofthemiddle vehicle
involvedin a threevehicle, rearend collision40In that casel.inda Leblanc, Abbie Norris,
and Brody Bouzon were driving their vehiclmscongested traffion John®n Street in
Lafayette, Louisian&!All three were driving in theight-hand laneas they approached a
red traffic signakl2Leblanc brought her vehicle to a stdpe tothe red lightas did Norris

immediately behind LeblantBouzon, howeverthe driver of the third and final vehicle,

36|d. at 13 ¢iting Taylor v. Voigtlander36,670, p. 4 (La. App. 2 Cir. 12/11/02), 833 3d.1204, 1205
37]d. (citing Daigle v. Mumphrey96-1891, pp. 23 (La. App. 4 Cir. 3/12/97), 691 So. 2d 260, 262).
38 See, e.¢g., Harbin v. Ward3-1620, p. 5 (La. App. 1 Cir. May 29, 2014), 147 3d.213, 219.

39R. Doc. 76 at 23, 5-6; R. Doc. 82 at12, 4.

40 | eblanc v. Bouzamn4-1041 p. 8(La. App. 3 Cir. 3/4/15), 159 So. 3d 114449

411d. at 1145.

421d.

431d.



was unable to stopnd as a resultrearendedNorris’s vehicle, which pushed it into
Leblanc’s vehiclet4 Leblancsued both Norris and Booa for negligence under Louiana
law.4> Norris—the driver of the middle vehiclethen moved for summary judgment,
arguing Bouzorwaspresumptivelyat fault as the “following motorist” and had failed
rebut that presumptioff. The trial court agreed, dismissing Norris from tset with
prejudice4’ Bouzon appealechowever,contendingNorris created a sudden emergency
and wagartly at fault for thecollision.48 The gpellate court affrmedNorris’s summary
judgment dismissatelying on a Louisiana Second Circuit Court of Agpeecision which
heldthat, “where other vehicles are able to stop behind dagllvehicle, the driver of the
last vehicle that precipitates the chain reactioliision is negligent.*® Thecourt further
ruledthat, because Leblanc and Norris weakle to stop their vehiclas timeand avoid
a collision, “the sudden emergency doctrine is iplagable”50

The Leblancdecision is factually similar to the instant caBeth cases involve
threevehicle, rearend collisions’! Both @ses also involve motions for summary
judgment filed by the driver of the middle vehicle based upn the presumptive
negligence othefollowing motoriss.52 In the present case, aslieblang the driver of
the middle vehicle-here, Gilfoiwas able to stop his vehictand, at least initiallyavoid
a collisionwith the lead vehiclé3 The facts are undisputed in this case that Gitfalnot

rearend Fenner until Rogers reandedGilfoil ; that is, Fenner was struck from beHi

441d.

451d. at1145-46.

46 |d.

471d. at 1146.

48 d.

491d. at 114748 (citingEbarb v. Matlock46,243, p.8 (La. App. 2 Cir. 5/18/11), 69 So.3b, 52).
501d. at 1149.

51Compareidat 1145-46,with R. Doc.73-3 at +2.

52Compare Leblancl59 So. 3d at 1146yith R. Doc. 73.

53 R. Doc. 732 at 1, 1145; R. Doc. 763 at 2-3, 14-5.
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only once, not twice? TheLeblancdecisionholdsthe sudderemergency doctrine does
not applyto circumstances such as thwhere the driver of theniddle véhicle was able
to cometo a complete stopehind thdeadvehicle only tobe rearended by a following
motoristand then pushed into the lead vehidd&his Court agrees with the reasoning
espoused irLeblancand finds thatlie sudderemergency doctrines not applicablen
light of the facts of this case

Moreover, even if the suddeemergencydoctrine didapplyto this caseRogers
has pointed to no evidence showGilfoil created a sudden emergency or is otherwise
fault, evenin part, for thecollision. The undisputed facts establidhatGilfoil merged into
the righthand lanen front of Rogerswithout incidentand that, after mergindsilfoil
maintained adistance of about “one to two car lengths” behinenfer’s vehicle$
Moreover,Gilfoil and Fenner both testified that Gilfoil was ablectome to a complete
stop behind Fenner’s vehi¢lwhich Rogers does not dispui®.It was only after Gilfoil
safely merged into the rightand lane, maintained a safe distance, and cama& to
complete stophatthe accident occued. Based on these facts, the Cofindsthat Gilfoil
did not create audden emergency in this case, and Rogers hasl faletherwise rebut
the presumption of negligencas a result, Gilfoil's motion for summary judgmemtust

be granted.

54R. Doc. 732 at 1, 1145; R. Doc. 763 at 2-3, 114-5.

55See generally Lebland59 So. 3d 1144.

56 R. Doc. 791 at 1 (Deposition of Robert Roger§ee alsd?. Doc. 732 at 1, 11; R. Doc. /8 at +2, 11;R.
Doc.73-4 at 3 (Deposition of William Gilfoil).

57R. Doc. 733 at 4; R. Doc. 73 at 4 (Deposition of Patricia Fenner) (“l was bitce.”) Q: “Did you feel
more than one bump at all&? “No.”). See alsdR. Doc. 733 at 5; R. Doc. 73! at 2 (Deposition of William
Gilfoil) (“And then as we approached the vehicle .NFenner came to a stop and | stopped and then the
truck didn't have the time to stomd it hit me and knocked me into Ms. Fenner.”).

58 R. Doc. 763 at 3, 15R. Doc. 736 (Deposition of Robert Rogers) (Q: “And did [Giliocome to a stop or
not?” A: “l dont remember. ... | think he didubl dont remember.”).

8



CONCLUSION

For the foregoingreasons,|T IS ORDERED that the motion for summary
judgment filed by Defendant Williarilfoil and the Louisiana Farm Bureau Insurance
Companybe and herebis GRANTED.

New Orleans, Louisiana, this 18th day of January, 2016.

_____ SUSIEM ORG%A/\______
UNITED STATES DISTRICT JUDGE



